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CITY  OF  NEW  YORK,         <'  v  ^^^ '  ^^^., 

AT  GENERAL  TERM.  ''^-  V    ^i  i\[^r 


William  L.  Robbins,  Plaintiff  and  Appellant  v.  The  Hud- 
son RiYEK  Railroad  Company,  Defendants  and  Respon- 
dents. 

1.  Where  in  an  action  to  recover  damages  for  an  ipjnry  caused  by  the  alleged 
negligence  of  the  defendant,  the  Jury  iQnd  for  the  plaintiff  and  assess  hi6 
damages  at  only  six  cents  ;  and  the  nncontradicted  evidence  is,  that  the 
plaintiff  was  so  much  injured  that  he  remained  insensible  through  the  day; 
that  be  did  not  use  his  feet,  or  hardly  know  that  he  had  any  fbet  for  ten  oi 
twelve  days,  and  was  laid  up  nearly  five  months,  confined  most  of  the  time 
to  his  house — the  verdict  will  be  set  aside  as  contrary  to  evidence. 

2.  Where  a  verdict  is  set  aside  as  contrary  to  evidence  and  the  charge  of  the 
Judge,  the  costs  of  the  former  trial  will  be  ordered  to  be  costs  in  the  cause 
and  abide  the  event. 

(Before  Boswortb,  Ch.  J.,  and  Pierbxpoht  and  Movoukf,  J.  J.) 
Heard  May  15,  decided  June  2, 1860. 

Appeal  by  the  plaintiff  from  an  order  denying  a  motion 
for  a  new  trial.  The  action  was  tried  October  23,  1857, 
before  Mr.  Justice  Slosson  and  a  jury,  when  a  yerdict  was 
rendered  in  favor  of  the  plaintiff  for  six  cents  damages. 

The  action  was  brought  to  recover  damages  for  an  injury 
to  the  plaintiff  on  the  28th  of  February,  1854.  He  was 
a  carman,  and  on  that  day  went  to  the  defendants'  depot 
in  12th  street,  New  York,  to  get  a  load  of  straw  boards 


2  CASES  IN  THE  SUPERIOR  COURT. 

Robbios  V.  The  Hudson  River  Railroad  Company. 

there  piled  up  in  the  depot.  The  straw  paper  or  boards 
from  which  the  load  was  to  be  procured,  was  laid  up  in  a 
pile  seven  or  eight  feet  high,  and  bales  of  hops  were  piled 
up  in  front  of  it.  The  bales  of  hops  had  to  be  removed  to 
get  at  the  straw  boards.  On  rolling  away  the  third  bale, 
the  paper  fell  on  him  and  inflicted  the  injury  complained 
of.  The  complaint  charged  that  the  injury  was  caused 
solely  by  the  negligent  and  improper  manner  in  which  the 
paper  was  piled.  The  evidence  affecting  the  point  decided, 
is  sufficiently  stated  in  the  opinion  of  the  Court. 

The  Judge  charged,  among  other  things,  as  follows,  viz : 
If  the  plaintiff  is  entitled  to  recover,  the  only  remaining 
question  is  as  to  the  amount  of  damages.  The  measure  of 
this  would  be  a  reasonable  compensation  for  the  loss  of  his 
time,  deducting  what  he  might  have  earned  during  that 
time ;  also  what  he  has  paid  or  incurred  by  reason  of  the 
injur^ ;  and  also  a  compensation  for  his  bodily  suffering, 
and  for  the  loss  of  bodily  power  which  he  has  sustained ; 
and  from  all  this  you  must  deduct  what  he  has  earned  since 
the  injury. 

E.  C.  Benedict^  for  Appellant. 

The  Jury  have  found  by  their  verdict  for  the  plaintiff-^- 

I.  That  there  was  no  negligence  on  the  part  of  the 
plaintiff. 

II.  That  there  was  negligence  on  the  part  of  the  de- 
fendants. 

III.  That  his  damages  were  six  cents  for  the  following 
injury :  An  able-bodied  and  very  healthy  man  was  crushed 
out  of  his  senses,  injured  permanently  in  the  small  of  his 
back,  and  in  his  kidneys.  There  was  a  complete  paralysis 
of  his  lower  extremities  and  of  the  kidneys,  excruciating 
pain  in  the  small  of  the  back ;  not  yet  cured,  after  three 
years  and  a  half;  not  likely  to  be ;  has  earned  all  he  could 
get ;  has  not  been  able  to  earn  |1  a  week. 

lY.  The  verdict  as  to  the  damages  was  against  the  charge 
of  the   Court. 
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V.  The  verdict  as  to  the  damages  was  against  the  weight 
of  evidence. 

71  JIf.  Jforth,  for  Respondents. 

I.  The  plaintiff  should  have  been  non-suited  upon  his 
own  testimony,  and  must  be,  upon  the  same  statements  if 
a  new  trial  is  granted.  Plaintiff's  own  negligence  was  the 
proximate  cause  of  the  injury  of  which  he  complains. 
Defendants'  negligence,  if  any  existed,  was  remote.  (But- 
ton V.  Hud.  R.  JR.  Co.,  18  N.  Y.  Rep.,  248;  Steves  v.  Syr. 
and  Oswego  R.  R.  Co.y  Id.,  422 ;  Owen  v.  Hud.  R.  R.  R.  Co., 
2  Bosworth  R.,  314.) 

n.  The  verdict,  though  in  form  for  plaintiff,  is  really 
for  defendants,  and  is  sustained  by  the  evidence  which  war- 
rants the  jury's  belief  that  the  plaintiff  pulled  the  piles  of 
paper  on  to  himself,  either  by  removing  the  hops,  if  they 
supported  it,  or  if  they  did  not,  then  by  the  jar  caused  by 
rolling  them  over. 

III.  There  is  no  inadequacy  of  damages.  In  cases  of  this 
class  there  is  no  scale  by  which  the  damages  are  to  be 
graduated  with  certainty ;  they  admit  of  no  other  test  than 
the  intelligence  of  a  jury  governed  by  a  sense  of  justice. 
This  jury  probably  supposed  from  the  refusal  of  the  court 
to  non-suit,  that  the  plaintiff  was  entitled  to  at  least  nom- 
inal damages,  and  their  conviction  that  his  injuries  were 
from  his  own  fault  constrained  them  to  give  no  more; 
though  their  sympathies  were  so. strongly  on  his  side  that 
they  sought  to  relieve  him  from  costs. 

The  court  will  only  interfere  on  account  of  inadequacy 
of  damages  ''when  they  are  so  small* as  to  force  upon  the 
mind  of  every  man  familiar  with  the  circumstances  of  the 
case,  the  conviction  that  by  some  means  the  jury  have 
acted  under  the  influence  of  a  perverted  judgment."  {Col- 
lins y.  Mb.  and  Sch.  JR.  R.  Co.,  12  Barb.  492;  Richards  v. 
Sandford,  2  E.  D.  Smith,  849.) 

That  the  jury  found  a  verdict  for  plaintiff  with  nominal 
damages,   ^hen  they   should   have   found   a  verdict   for 
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defendants,  is  no  ground  for  a  new  trial.     {Rundell  v.  But* 
ler,  10  Wetid.  119.) 

It  is  plain  that  substantial  justice  has  been  done  in  this 
case,  and  it  is  well  settled  that  when  a  new  trial  ought  to 
produce  the  same  result,  a  new  trial  will  not  be  granted. 
The  court  will  not  against  the  equity  of  the  case,  disturb 
the  verdict  upon  technical  objection. 

Bt  the  Court.  Bosworth,  Gh.  J. — This  is  an  appeal  by 
the  plaintiff  from  an  order  denying  a  motion  made  by  him 
for  a  new  trial. 

The  action  is  brought  to  recover  damages  for  a  personal 
injury  to  the  plaintiff,  alleged  to  have  been  caused  by  the 
defendants.  The  jury  found  a  verdict  for  the  plaintiff,  for 
six  cents  damages.  The  plaintiff  was  injured  on  the  28th 
of  February,  1854.  He  was  so  much  injured  that  he 
remained  insensible  through  the  day,  and  '*  was  laid  up  in 
this  city  nearly  five  months,  most  of  the  time  confined  to 
the  house.'' 

Dr.  Chapin  attended  him  for  three  weeks,  and  testified 
thus  :  "  I  called  this  a  severe  injury,  so  severe  that  he  did 
not  use  his  feet,  or  hardly  know  he  had  any  feet,  for  ten  or 
twelve  days."  A  person  thus  injured  by  the  negligence  of 
another,  and  without  fault  on  his  part,  is  entitled  to 
recover  more  than  six  cents  damages. 

The  jury  found  that  he  was  injured  by  the  defendants' 
negligence,  and  the  evidence  already  stated  as  to  the  extent 
of  the  injury,  was  not  controverted. 

The  defendants  insist  that  they  were  entitled  to  a  dis- 
missal of  the  complaint ;  that  the  jury  should  have  found 
in  their  favor,  and  that,  substantial  justice  having  been 
done,  a  new  trial  should  not  be  granted,  although  the  ver- 
dict is  in  favor  of  the  plaintiff. 

When  the  plaintiff  rested,  the  defendants  moved  to  dis- 
miss the  complaint,  on  two  grounds : 

I.  Because  at  the  time  of  the  injury  the  plaintiff  was 
improperly  in  the  defendants'  depot ;  and 

II.  Because  his  own  negligence  caused  or  directly  con- 
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tributed  to  the  accident.  This  motion  was  denied.  It  was 
renewed  when  all  the  evidence  had  been  given,  and  was 
again  denied.  Each  decision  was  excepted  to,  but  the 
defendants  have  not  appealed. 

The  testimony  of  Bobbins  as  to  his  own  experience  and 
practice  in  carting  goods  from  defendants'  depot,  and  his 
ignorance  of  the  alleged  rnles,  that  the  carmen  should  not 
go  into  the  freight  sheds,  corroborated  by  that  of  Byerson, 
presented  a  case,  which  precluded  a  dismissal  of  the  com- 
plaint on  the  ground  first  stated. 

On  the  evidence,  as  it  is  presented  by  the  appeal,  the 
judge  could  not  properly  dismiss  the  complaint  on  the 
second  ground.  The  case  was  one  calling  for  the  decision 
by  a  jury  of  the  disputed  questions  of  fact. 

It  being  proper  to  submit  the  questions  of  fact  to  the 
jury,  and  they  having  found  that  the  plaintiff  was  injured 
by  the  negligence  of  the  defendants,  and  without  fault  on 
his  part,  the  verdict  must  be  set  aside. 

With  such  a  verdict  upon  the  record,  the  farther  part 
of  it,  that  the  plaintiff  is  entitled  to  but  six  cents  damages, 
is  contrary  to  the  clear  and  uncontroverted  evidence,  to 
the  law  of  the  case,  and  to  the  charge  of  the  court  in  that 
behalf.  The  damages  are  clearly  inadequate,  (2  E.  D. 
Smith,  349.) 

The  order  must  be  reversed  and  a  new  trial  granted,  and 
the  costs  of  the  former  trial,  and  of  the  subsequent  pro- 
ceedings, including  the  costs  of  this  appeal,  must  be  ordered 
to  be  costs  in  the  cause,  and  to  abide  event.  {Knapp  v. 
Curtis  and  Root,  v.  9  Wend.  B.  60.) 

Ordered  accordingly. 
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Edward  C.  Richards,  t^laintiff  and  Appellant  v.  Robert 
H.  Wescott  and  Joseph  A.  Hyatt,  Defendants  and  Re- 
spondents. 

1.  Where  an  ordinary  traveling  trunk  ^s  delivered  as  such  to  expressmeni  to 
be  carried  by  them  and  left  at  a  designated  railroad  passenger  depot,  and 
it  contains  valuable  jewelry  belonging  to  a  third  person,  which  fact  is  not 
disclosed  to  them,  and  the  trunk  and  all  of  its  contents,  except  the  jewelry, 
are  delivered,  and  the  jewelry  is  lost  withoat  their  fault,  they  are  not  Uable 
for  it. 

2.  The  acceptance  of  such  a  trunk,  on  an  application  to  receive  and  deliver  it, 
is  an  undertaking  to  carry  and  deliver  it,  with  the  articles  of  personal  conve- 

'nlenoe  ordinarily  carried  by  travelers  that  maybe  contained  therein,  and 
nothing  more. 
8.  To  hold  them  responsible  in  such  a  case  for  the  safe  delivery  of  jewelry 
therein,  belonging  to  a  third  person,  and  intended  by  him  for  sale  as  mer- 
chandize, would  operate  as  a  fraud  on  them,  which  the  law  will  not  sanction, 
though  there  may  have  been  no  actual  intent  to  defraud,  in  not  disclosing 
the  contents  of  the  trunk. 

(Before  Bosworth,  Ch.  J.,  and  Piekrepont  and  MoNcniEr,  J.  J.) 
Heard  May  17,  decided  June  2,  I860. 

.  Appeal  by  the  plaintiff  from  a  judgment  ordered  at  a 
trial  had  June  10, 1859,  before  Mr.  Justice  Piereepont  and 
a  jury. 

This  action  is  brought  against  the  defendants  as  common 
carriers,  to  recover  the  value  of  a  box  of  jewelry,  alleged  to 
have  been  delivered  to  the  defendants  at  Brooklyn,  Nov.  7, 
1855,  in  a  trunk  to  be  carried  by  them  to  Buffalo,  and  there 
delivered  to  the  plaintiff.  This  case  was  previously  tried, 
and  the  proceedings  on  that  trial  are  reported  in  2  Bosw. 
589.  By  consent  of  the  parties,  the  jury  on  the  present 
trial  found  as  facts,  the  same  facts  as  were  found  by  the 
jury  on  the  former  trial.  The  facts  as  found,  and  the 
proceedings  on  the  trial  had  subsequently  to  such  finding, 
are  stated  in  the  case  as  follows,  viz : 

1st  Ques.  Was  the  trunk  in  question  delivered  to  the 
defendants  by  a  William  P.  Davis,  to  be  transported  from 
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Brooklyn  to  the  New  York  and  Erie  railroad  depot  in  New 
York  city?     A.  Yes. 

2d.  Did  it  at  that  time  contain  the  jewelry  in  question  ? 
A.  Yes. 

3d.  Was  the  tmnk  and  jewelry  delivered  at  the  depot  in 
New  York  ?    A.  No. 

4th.  What  was  the  value  of  the  said  jewelry?  A.  $432.90. 

5th.  Did  Davis  prepay  for  its' transportation?     A.  Yes. 

6th.  Were  the  contents  of  the  trunk  asked  for  by  the 
defendants,  or  made  known  to  them  by  Davis,  at  the  time 
of  its  delivery  to  them  for  its  transportation?     A.  No. 

Tth.  Is  it  the  custom  *of  the  city  express  companies  in 
general,  or  of  the  defendants'  company  in  particular,  to 
charge  for  the  transportation  of  articles  according  to  their 
value  ?   A.  It  is  when  articles  are  known  to  be  of  extra  value. 

8th.  Was  the  usage  or  rule  in  the  above  particular  (if 
the  jury  shall  find  such  to  have  been  proved)  communicated 
to  Davis  before  the  defendants  undertook  the  transportation 
of  said  trunk,  or  was  such  usage  known  to  him  ?  A.  It 
was  not  communicated  to  Davis,  and  we  have  no  proof  that 
he  knew  it  of  his  own  knowledge. 

9th.  Was  the  trunk  in  question  a  traveler's  trunk,  in  the 
common  meaning  of  that  word  ?     A.  It  was. 

10th.  Was  this  trunk  to  be  delivered  at  the  passenger 
depot  or  at  the  freight  depot,  at  the  city  of  New  York  ? 
A.  Passenger  depot. 

11th.  If  you  say  that  the  trunk  was  not  delivered  at  the 
depot  in  New  York  city,  what  became  of  it  ?  A.  By  mis- 
take it  was  delivered  to  the  People's  Line  steamer,  Isaac 
Newton. 

12th.  If,  in  answer  to  the  last  question,  you  say  it  was 
delivered  by  mistake  at  the  wrong  place,  and  afterwards 
sent  by  the  defendants  to  Buffalo,  state  whether  that  was 
done  by  the  defendants  voluntarily,  and  without  any  further 
pecuniary  compensation  or  consideration  ?     A.  It  was. 

13th.  Upon  the  arrival  of  the  trunk  in  Buffalo^  what 
were  its  contents,  and  was  the  jewelry  in  the  trunk?  A. 
The  trunk  was  broken  open  and  the  jewelry  missing. 
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•  14th.  If  you  say,  in  answer  to  the  last  question,  that  the 
jewelry  was  not  in  the  trunk  on  its  arrival  at  Buffalo,  was 
it  lost  or  abstracted  before  or  after  its  delivery  at  the 
wrong  place  in  the  city  of  New  York  (such  place  being  the 
steamboat  Isaac  Newton,  belonging  to  the  People's  Line,) 
or  was  it  lost  or  abstracted  before  the  agreement  of  the 
defendants  to  deliver  the  same  in  Buffalo?  A.  After  its 
delivery  at  the  wrong  place,  but  we  have  no  evidence  or 
means  of  knowing  whether  lost  or  abstracted  before  or  after 
the  agreement  to  deliver  the  same  in  Buffalo. 

15th.  What  was  the  customary  charge  for  the  transpor- 
tation of  a  traveler's  trunk  from 'Brooklyn  to  New  York? 
A.  Twenty-five  cents. 

16th.  If  you  say  Davis  prepaid  for  the  transportation  of 
the  trunk,  did  he  so  pay  as  a  distinct  item,  or  was  the 
charge  for  the  trunk  and  box  of  pictures  lumped  together, 
and  paid  as  one  item?     A.  As  two  distinct  items. 

I7th.  Who  was  the  owner  of  the  jewelry  in  the  trunk? 
A.  Mr.  Richards,  the  plaintiff. 

18th.  Was  the  jewelry  intended  for  merchandise,  or  did 
it  constitute  a  part  of  a  traveler's  equipments  or  baggage? 
^  A.  It  was  merchandise. 

19th.  Did  the  defendants  know  that  Davis  had  on  former 
occasions  carried  jewelry  in  his  trunk?     A.  No. 

The  defendants  here  rested,  and  their  counsel  on  the 
above  findings  of  fact,  and  on  the  whole  case,  moved  for  a 
non-suit  on  the  following  grounds  : 

jFYr^^.  No  allegation  in  complaint  that  trunk  was  lost, 
without  fault  of  the  plaintiff,  and  the  proof  shows  that 
accident  may  have  happened  through  fault  of  plaintiff. 
Plaintiff's  negligence  was,  in  not  telling  the  carrier  that 
the  trunk  contained  jewelry.  It  was  delivered  as  a  trunk 
of  ordinary  clothing. 

Second,  Fraud  upon  carrier  in  not  disclosing  contents 
of  trunk. 

Third,  A  total  failure  of  consideration  between  parties, 
no  contract  to  carry  jewelry. 

Fourth,  Contract  proved  different  from  that  in  complaint ; 
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not  a  variance,  but  a  total  failure  of  proof.  Contract 
alleged  is  to  carry  to  city  of  Buffalo.  Proof  shows  it  was 
to  carry  to  depot,  New  York.  Subsequent  agreement  to 
carry  to  Buffalo  not  sustained  by  any  consideration,  or  if 
there  was,  then  the  defendants  are  liable  only  as  private 
carriers,  and  not  as  common  carriers.  ^ 

Fifth.  Contract  was  with  DaVis  to  take  his  trunk.  No 
contract  with  the  plaintiff. 

Sixth,  That  oh  the  facts  the  plaintiff  was  not  entitled  to 
recover. 

And  the  plaintiff  asked  that  the  case  go  to  the  jury  with 
the  following  instruction: 

"If  the  jury  think  there  was  no  intentional  fraud  prac- 
ticed by  Davis  in  delivery  of  the  trunk,  they  must  find  for 
the  plaintiff."  Which  the  court  refused,  but  granted  the 
non-suit,  and  to  which  plaintiff's  counsel  excepted. 

The  testimony  on  the  second  trial  was  the  same  as  on 
the  first,  except  that  some  additional  testimony  was  given 
by  the  defendants.  ' 

Judgment  of  non-suit  having  been  entered,  the  plaintiff 
appealed  from  it  to  the  general  term. 

R,  A.  Watkinson,  for  Appellant. 

I.  Plaintiff  was  entitled  to  have  the  case  go  before  the 
jury,  as  a  new  trial  had  been  awarded,  and  the  question 
involved  under  the  opinion  of  general  term,  and  as  put 
before  the  court  on  second  trial,  was  one  o{  fraud,  {Zabri^ 
He  V.  Smith,  3  Ker.  332 ;    Mchols  v.  Pinner,  18  N.  Y.  29*7 ;  j 

Gfigtn  tr  BuelY.  Marquardt,  17  N.  Y.  30.) 

n.  The  non-suit  was  erroneous.  The  first,  third,  fourth, 
and  fifth  grounds  are  insufficient ;  and  so  decided  by  this 
court  in  this  case.     (2  Bosworth  B.  589.) 

HI.  The  second  is  erroneous,  because  the  question  of  fraud 
was  not  set  up  in  the  answer.'  And  it  cannot  be  proven 
under  a  mere  denial  of  receipt  of  goods.  Nor  can  the  court 
infer  fraud,  and  remedy  the  defect.    In  a  court  of  law  fraud 
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must  be  proved.     (Angell  on  Carriers,  §  265 ;  1  Parsons  on 
Con.  119;  Jackson  v.  King^  4  Cowen,  220.) 

lY.  There  cannot  be  fraud  without  intent,  and  acts  alone 
prove  intent — ^which  is  a  question  for  a  jury;  and  no  intent 
to  defraud  is  shown.  Constructive  fraud  is  not  applicable 
here.  (2  Kent,  484;  Jones  v.  Rowland,  8  Mete.  377;  Gal- 
latian  v.  Cunningham^  8  Ctfwen,  370.) 

V.  It  is  the  duty  of  the  carrier  to  ask  contents.  And 
until  asked,  it  is  not  the  owner's  duty  to  disclose  contents. 
And  the  mere  packing  valuables  in  a  traveler's  trunk  is  not 
such  an  indication  of  fraud  as  the  law  requires  to  be 
shown.  (2  Kent,  6th  ed.  602;  Story  on  Bail.  %  667;  Hoi- 
lister  V.  J^owlen,  19  Wend.  245;  9  Wend.  115.) 

VI.  Concealment  is  not  per  se  a  fraud,  for  the  law  says : 
The  owner  need  not  disclose  contents,  until  asked,  and  no 
case  goes  the  length  of  the  application  in  this  case.  Carrier 
must  show  fraud  affirmatively.  {Hollister  v.  Jfoxolen,  19 
Wend.  245;  Mchols  v.  Pinner,  18  N.  Y.  R.  295;  Batson  v. 
Donovan,  4  B.  <fe  Aid.  21;  Walker  v.  Jackson,  10  Mees.  & 
Welb.  160,  169.) 

YII.  Defendant  is  a  common  carrier ^  and  as  such  held  to 
the  responsibility  of  an  insurer  against  all  except  acts  of 
God — if  no  artifice  is  used  to  deceive,  {Dorr  v.  JVl  J.  St. 
JSTav.  Co*  1  Kern.  485 ;  Russell  v.  Livingston,  19  Barb.  346.) 

YIIL  Defendant  cannot  limit  •  his  liability  by  custom  or 
notice.     (1  Kern.  485.) 

IX.  The  law  applicable  to  carriers  of  passengers  cannot 
be  applied  here,  it  is  not  dependent  on  the  kind  of  freight 
they  carry,  but  it  is  modified  to  them,  because  they  are 
paid  only  for  a  passenger  and  baggage.  (1  Parsons  on 
Con.  673 ;  Hawkins  v.  Hoffman,  6  Hill,  586.) 

X.  The  third  ground  taken  for  non-suit  is  erroneous, 
because  loss  of  time  and  a  suspension  of  a  right,  was  a  good 
consideration  to  support  second  contract.  2  Kent,  6th 
Ed.  465.) 

XI.  Carrier  is  liable  if  he  voluntarily  undertakes,  whether 
interested  in  means  of  transportation  or  not.  {Fairchiidv. 
Slocum,   19  Wend.  329;  25  Wend.    661;  13   Barb.    361; 
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Ruisdl  y.  Livingstany  19  Barb.  B.  352 ;  Moore  y,  Evans,  14 
Barb.  B.  624.) 

Xn.  Defendant  voltintarily,  for  a  good  consideration, 
contracted  to  convey  trunk  as  first  given  to  him,  to  Buffalo. 

13.  To  arrive  at  the  intent  to  defraud,  the  whole  tenor 
of  Davis'  conduct  must  be  viewed  together.  '  And  it  shows 
no  intention  to  impose  on  carrier. 

R,  D.  Sedgwick,  for  Respondents. 

I.  This  Case  is  res  judicata  in  this  court.  The  court 
having  determined  the  law  upon  the  same  facts  now  before 
it,  will  not  reverse  or  review  its  former  decision.  {Richards 
V.  Westcott,  2  Bosw.  589.) 

II.  The  non-suit  was  properly  granted. 

1.  The  facts  having  been  found  by  the  jury,  the  necessary 
result  of  the  application  to  those  facts  of  the  law  of  the 
case,  as  already  determined,  was  a  non-suit. 

2.  The  non-suit  was  quite  independent  of  any  question 
of  fraud.  The  court  had  decided,  that  the  rules  governing 
the  liabilities  of  carriers  who  transport  the  luggage  of  a 
passenger,  as  an  incident  to  the  conveyance  of  his  person, 
and  who,  by  the  law  of  the  State,  are  common  carriers,  in 
respect  to  such  luggage,  govern  also  the  liability  of  other 
carriers  receiving  and  conveying  such  luggage,  as  such. 
Under  these  rules,  the  carrier  receiving  a  traveler's  trunk, 
is  liable  only  for  such  a  trunk  and  its  appropriate  contents 
— ^not  for  merchandise  it  may  contain ;  and  the  traveler's 
secret  motives  do  not  affect  the  carrier's  liability.  It  is 
Ids  acts,  not  his  thoughts,  which  produce  the  injurious 
consequence,  and  are  alone  material. 

In  the  present  case,  the  merchandise  was  that  of  a  third 
party — ^not  of  the  traveler — ^who  had  no  interest  in  it. 
{Richards  v.  Westcott,  2  Bosw.  589,  find  cases  there  cited.) 
•  3.  Assuming  the  question  of  fraud  to  have  been  neces- 
sarily involved,  there  was  still,  after  the  facts  had  been 
found,  nothing  left  for  the  jury.     At  law  as  well  as  in 
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equity,  the  qneetion  of  fraud  on  a  conceded  or  established 
state  of  facts,  is  one  for  the  court — not  the  jury.  Fraud 
becomes  no  longer  a  question  of  motive,  but  a  matter  of 
legal  intendment.  The  natural  sequence,  not  the  motive 
of  the  act,  is  the  point  of  inquiry.  {Sfurtevant  v.  Bailard^ 
9  Johns.  342 ;  Divver  v.  McLaughlin,  2  Wend.  599 ;  Jackson 
V.  Mather,  7  Cowen,  301 ;  Kean  v.  Jewell,  2  Missouri,  9 ; 
Coleman  v.  Wolcott,  1  Conn.  285,  294;  Stevens  v.  Fisher,  19 
Wend.  181 ;  Dormick  v.  Reichenback,  10  S.  and  R.  84-90; 
Rea  V.  Alexander,  5  Iredell,  644,  647 ;  Swift  v.  Fitzhugh,  9 
Port,  39,  67;  Pot  hill  v.  Walker,  3  Barn.  4  Aid.  125;  Story 
v.  Jformch  and  Worcester  R.  jR.  24  Conn.  94;  Edgell  v. 
Hart,  5  Seld.  213 ;  People  v.  Cook,  4  Seld.  79 ;  Cuitningham 
V.  Freehom,  11  Wend.  240.) 

4.  There  was  no  request  on  the  part  of  the  plaintiff  that 
the  case  should  be  left  generally  to  the  jury,  but  merely  a 
request  after  the  facts  had  been  found,  and  the  findings 
admitted  by  consent,  and  after  the  motion  thereon  for  a 
non-suit  had  been  made,  that  the  case  should  go  to  the 
jury,  coupled  with  an  erroneous  instruction. 

5.  The  cause  of  action  stated  in  the  complaint,  is  unpro- 
ved in  its  entire  scope  and  meaning.  It  is  not  merely  a 
case  of  variance :  it  is  a  failure  of  proof.  (Code,  §^  l7l, 
142 ;  See  2d  sec.  of  point  1  of  defendants  on  former  argu- 
ment, 2  Bosw.  598.) 

6.  On  the  several  principles  stated  under  the  2d,  3d,  4th, 
and  5th  points  for  the  defendant  on  the  former  argument 
of  this  case,  (2d  Bosw.  pp.  598,  599,  600,)  and  the  author- 
ities there  cited,  which  principles  were  sanctioned  by  this 
court  in  their  opinion,  (2  Bosw.  pp.  603-606,)  the  non-suit 
was  right.     The  judgment  of  non-suit  should  be  affirmed. 

By  the  Court.  Bosworth,  '  Ch.  J. — The  thing  which 
William  P.  Davis  notified  the  defendants  he  desired  them 
to  take  to  the  depot  of  the  New  York  and  Erie  Railroad, 
he  designated  and  described  as  his  trunk,  which  he  wished 
carried  to  the  passenger  depot,  to  be  taken  by  him  as  such 
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to  Bnffalo.  At  the  same  time  he  ordered  a  box  to  be  taken 
to  the  freight  depot 

This  employment  was  to  carry  a  trunk,  described  as 
being  a  traveler's  trunk,  and  to  carry  it  so  that  Davis 
might  have  it  at  the  depot,  to  be  taken  with  him  as  a 
traveler's  trunk. 

The  trunk  itself,  and  all  of  its  contents,  were  delivered 
at  a  place  to  which  the  defendants  agreed  to  forward  it, 
and  the  plaintiff  to  receive  it ;  except  that  portion  of  the 
contents  which  consisted  of  articles  not  constituting  any 
part  of  the  usual  contents  of  a  traveler's  trunk. 

The  plaintiff  now  seeks  to  charge  the  defendants  with 
the  value  of  jewelry  which  was  in  the  trunk,  an  article 
which  the  defendants  were  not  only  not  asked  to  carry,  but 
which,  from  the  terms  of  the  application  made  to  them, 
they  might  justly  suppose  formed  no  part  of  the  contents 
of  the  trunk. 

The  decision  in  this  case,  when  it  was  before  the  general 
term,  in  February,  1858,  (2  Bosw.  603-606,)  disposes  of  all 
questions  "presented  by  the  present  appeal.  The  same 
evidence  was  given  by  the  plaintiff,  and  the  same  facts 
were  found  on  the  first  trial  as  on  the  second. 

On  the  second  trial  '^  the  plaintiff  asked  that  the  case  go 
to  the  jury  with  the  following  instruction:  *If  the  jury 
think  there  was  no  intentional  fraud  practiced  by  Davis  in 
delivery  of  the  trunk,  they  must  find  for  the  plaintiff;' 
which  the  court  refused,  but  granted  the  non-suit,  and  to 
which  plaintiff's  counsel  excepted." 

In  Pardee  v.  Drew,  (25  Wend.  462,)  Ch.  J.  Nelson  says, 
"I  would  not  say  the  plaintiff  intended  to  impose  upon  the 
defendant,  and  under  the  cover  of  baggage  obtain  the 
transportation  of  merchandise,  free  of  expense ;  this  is  not 
materiaL  It  is  enough  that  such  is  the  practical  effect  of 
his  conduct." 

So  in  The  Great  Jforthem  Railway  Co.  v.  Shepherd,  (14 
Eng.  L.  A  Eq.  367-370,)  Baron  Parke  says,  "  Whether  this 
was  done  with  any  fraudulent  intention  it  is  not  material 
to  inquire,  for  if  without  any  fraud  the  passenger  had  so 
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conducted  himself  that  the  company  were  not  apprised  of 
the  nature  of  what  he  was  carrying,  it  is  the  same  in  effect 
as  if  a  fraud  had  been  intended." 

The  defendants,  from  the  application  made  to  them, 
could  only  regard  this  trunk  as  being  the  ordinary  baggage 
trunk  of  a  traveler,  containing  the  usual  personal  conve- 
niences belonging  to  Davis  in  that  character,  and  had  no 
reason  to  suspect  that  it  contained,  in  addition,  jewelry  to 
be  sold  as  merchandise,  belonging  either  to  Davis  or  the 
plaintiff,  or  to  any  other  person. 

We  think  that  Pardee  v.  Drew,  and  The  Great  JVorthem 
Railway  Co.  v.  Shepherd,  {supra)  are  decisive  against  the 
plaintiff's  right  to  recover,  and  that  he  was  properly  non- 
suited. 

The  fact  that  the  defendants  were  employed  to  carry  the 
ftrunk  only,  and  not  its  owner  also,  can  make  no  difference 
in  respect  to  the  rights  of  the  parties.  The  deception,  in 
effect,  practiced  upon  the  defendants,  however  honest  the 
actual  intent  of  Davis,  is  the  same  in  this  case  as  if  they 
had  undertaken  to  carry  Davis  also. 

It  is  this  practical  fraud,  in  case  the  defendants  were  to 
be  held  responsible,  which  prevents  liability  attaching,  and 
not  anything  peculiar  in  the  law  applicable  to  passenger 
carriers. 

The  rule  is  that  a  defendant  is  not  to  be  charged,  when 

charging  him  would  sanction  and  give  effect  to  a  fraud,  in 

effect,  practiced  upon  him  by  the  plaintiff. 

The  judgment  should  be  affirmed  with  costs. 

Ordered  accordingly. 


Isaac  Jacobsohn,  Plaintiff  and  Appellant  v.  August  Bel- 
mont, Defendant  and  Bespondent. 

1.  Where  a  verdict  is  contrary  to  evidence  and  the  law  of  the  cafte,a8  declared 
to  the  jury  by  the  court  at  the  trial,  a  new  trial  will  be  granted,  and  the 
costs  of  the  former  trial  ordered  to  abide  the  event. 

2.  Where  a  banker  receives  for  collection  a  note  made  by  a  person  residing  in 
a  foreign  country,  and  transmits  it  to  his  agent  at  the  maker's  residence,  by 
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whom  proceedings  are  taken  to  collect  the  note,  and  the  owner  of  the  note 
ispreTJoasly  and  folly  advisedi  from  time  to  time,  of  the  measares  so 
intended  to  be  pursaed  by  such  agent,  and  makes  no  objection  thereto,  and 
the  note  is  lost  by  pursuing  such  measures,  but  without  any  fault  of  such 
agent,  the  owner  of  the  note  cannot  subsequently  disavow  such  measures  as 
contrary  to  his  original  instructions,  and  maintain  an  action  founded  on  the 
theory  of  a  violation  or  neglect  of  duty  by  the  defendant. 

(Before  Hoftman,  Pierbefont  and  RobsrtsoNj  J.  J.) 
*  Heard  June  8,  decided  June  16, 1860. 

.  App£al  by  plaintiff  from  an  order  granting  defendant's 
motion  for  a  new  trial. 

This  suit  was  brought  about  the  28th  of  December,  1857, 
to  recover  of  the  defendant  the  amount  of  two  notes,  one 
of  which  was  for  the  sum  of  $350  and  made  by  one  R^ni 
Masson,  and  payable  the  18th  of  June,  1854;  the  other  was 
made  by  one  Lorenzo  Salvi,  was  for  the  sum  of  $655.25,  and 
due  April  1,  1855.  The  complaint  states  that  the  Masson 
note  was  delivered  to  defendant  May  12,  &c.,  and  the  Salvi 
note  June  5,  1854,  to  collect,  that  defendant  received  them 
for  that  purpose ;  and  after  having  had  them  a  reasonable 
time  for  collecting  them«  they  had  been  demanded  of  the 
defendant,  who  had  refused  to  return  either  of  them  or  to 
account  for  them. 

The  defendant's  answer  states  that  he  received  the  two 
notes  for  collection  merely,  that  the  makers  of  them  then 
lived  in  Mexico,  that  Masson  then  was  and  since  has  been 
insolvent;  that  defendant,  with  the  plaintiff's  assent,  was 
still  making  efforts  to  collect  the  Masson  note,  that  it  was 
still  in  the  possession  of  defendant's  agent  for  that  purpose, 
and  **if  not  collected,  will,  in  a  few  days,  be  returned  to 
the  plaintiff."  That  Salvi  refused  to  pay  the  other  note, 
and  left  Mexico  for  Havana,  to  which  place  defendant 
forwarded  it  to  his  correspondent,  (Sharfenberg,)  by  the 
regular  government  and  public  mail,  with  the  plaintiff's 
sanction,  and  that  it  was  lost,  without  fault  or  negligence 
on  the  part  of  the  defendant. 

The  action  was  tried  before  Mr.  Justice  Moncbief  and  a 
jury,  November  22,  1859.  It  was  proved  that  defendant, 
on  receiving  the  notes  at  New  York,  (where  he  resided,) 
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sent  them  to  his  agent  (Mr.  Davidson,)  in  Mexico  for 
collection,  and  the  evidence  (which  is  sufficiently  stated  in 
a  special  term  opinion  of  Bos  worth,  Gh.  J.)  tends  to  show, 
that  the  acts  of  defendant's  agent  in  the  premises  were, 
from  time  to  time,  made  known  to  the  plaintiff,  and  that 
he  made  no  objection  to  what  was  done  or  represented  as 
intended  to  be  done,  and  that  the  Salvi  note  was  lost,  as 
stated  in  defendant's  andwer. 

The  judge  charged,  {inter  alia,)  that,  **as  to  the  M^isson 
note,  *  *  if  the  plaintiff  consented  to  the  defendant's  agent 
retaining  it  for  collection,  the  defendant  .is  not  liable." 

And  as  to  the  Solid  note,  '^that  if  the  plaintiff  knew  of, 
and  assented  to  the  proceeding  to  collect  that  note,  by 
forwarding  it  to  Havana,  and  it  was  lost  in  the  mail,  the 
defendant  is  not  liable."  The  jury  rendered  a  verdict  for 
plaintiff  for  $585.65,  with  interest  thereon  from  June  18, 
1854,  being  $222.52,  making  in  all  $808.17. 

The  plaintiff  moved  at  special  term,  January  21,  1860, 
on  a  case  before  Bosworth,  Ch.  J.,  for  a  new  trial;  which 
motion  was  granted,  for  the  reasons  assigned  in  the  follow- 
ing opinion,  viz : 

Bosworth,  Ch.  J. — The  judge  charged  "that  if  the 
plaintiff  knew  of,  and  assented  to  the  proceedings  to  collect 
that  note  (the  note  made  by  Salvi)  by  forwarding  it  to 
Havana,  and  it  was  lost  in  the  mail,  the  defendant  is  not 
liable." 

Davidson's  letter  of  the  19th  day  of  November,  1854, 
stated  that  he  should  forward  the  "  bills  on  Salvi  to  Mr. 
Sharfenberg  by  next  packet."  This  letter,  on  its  receipt 
by  the  defendant,  was  shown  or  read  to  the  plaintiff,  and 
'*  he  made  no  objection  to  it."  There  was  no  attempt  to 
contradict  or  discredit  this  testimony.  The  plaintiff  by 
not  objecting  to  this  course  must  be  deemed  td  have 
assented  to  it.  It  is  free  from  doubt,  that  the  plaintiff's 
note  was  so  forwarded,  and  so  lost.  Under  the  instruction 
of  the  judge,  the  defendant  was  not  liable  for  this  note. 
Its  face  is  $655.25.  The  other  note  is  but  $350,  and  the 
verdict  is  ''$586.65,  with  interest  from  June  18th,  1854," 
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and  of  course  was  given  either  wholly  or  in  part  for  this 
note. 

It  appears  free  from  contradiction,  that  Salvi,  when  the 
note  was  presented  to  him,  declared  it  a  forgery,  and 
Davidson  so  wrote  tq  the  defendant  by  letter  dated  August 
the  19th,  1854,  and  this,  as  well  ^s  the  other  letters 
received  by  defendant  from  Davidson,  relating  to  plaintiff's 
notes,  were  either  shown  or  read  to  the  plaintiff,  and  he 
made  no  objection  to  the  course  Davidson  was  pursuing. 

The  instructions  of  the  plaintiff  to  the  defendant  were 
"  to  enforce  payment  (by  Salvi,)  if  refused,  without,  how- 
ever, incurring  expenses  of  consequence." 

Or  as  expressed  in  defendant's  letter  of  July  22,  1854, 
"to  take  all  measures  that  may  be -required  to  enforce 
payment,  and  if  that  can  be  done  without  incurring  expenses 
of  consequence,  and  without  subjecting  you  to  trouble." 

To  this  Davidson  replies  by  his  letter  of  the  19th  day 
of  August,  1854,  that  Salvi  *^  pretends  that  the  signature 
is  a  forgery.  I  will  consult  my  lawyer  on  the  subject.  But 
I  consider  it  useless  to  commence  a  suit  against  him." 

The  plaintiff  was  informed  of  these  facts,  and  of  the 
views  of  Davidson,  and  did  not  object  to  what  was  done,  or 
omitted  to  be  done. 

As  the  agent  was  instructed  to  take  only  such  proceeding 
as  could  be  had  without  incurring  expenses  of  consequence, 
and  as  Salvi  declared  the  signature  a  forgery,  and  as  the 
defendant's  agent  thought  it  useless  to  sue  him,  and  as  the 
plaintiff  was  advised  of  all  this,  and  did  not  object  to  it, 
nor  to  the  note  being  detained,  and  sent  subsequently  to 
Havana,  after  Salvi  left  Mexico  for  that  place ;  I  think  he 
wholly  fails  to  show  any  negligence  on  the  part  of  the 
defendant,  or  any  disregard  of  the  instructions  under  which 
he  took  the  note  for  collection. 

The  verdict  therefore  is,  in  part,  if  not  wholly  against 
the  instruction  of  the  judge. 

I  do  not  understand  the  answer  as  admitting  ''  a  demand 

by  the  plaintiff  of  the  notes  in  question,  and  a  refusal  by 

the  defendant  to  return  them."    As  to  the  Masson  note, 
Vol.  Vn.  2 
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the  answer  alleges,  that  defendant's  ^*  agent  has,  up  to  the 
time  of  the  commencement  of  this  suit,  with  the  assent  of 
the  plaintiff,  been  endeavoring  to  collect  said  note,  and 
said  note  is  still  in  his  possession  for  that  purpose,  but 
which  if  not  collected,  will  in  a  few  days  be  returned  to  the 
plaintiff." 

As  to  the  Salvi  note,  it  alleges  that  the  course  taken  to 
collect  it,  and  the  sending  of  it  to  Havana,  '*  was  fully 
known  to  and  sanctioned  by  the  plaintiff." 

I  have  already  stated  my  conclusion  that  no  negligence 
or  disobedience  of  instructions  is  proved  in  respect  to  the 
Salvi  note. 

It  is  quite  clear,  that  as  to  the  Masson  note,  the  course 
to  be  pursued  was  left  to  the  discretion  of  defendant's  agent 
(Davidson,)  and  what  he  did  was  communicated  to  the 
plaintiff,  from  time  to  time,  and  he  made  no  objection  to  it. 
There  is  no  evidence  that  a  dollar  was  collected  of  Masson 
or  Salvi  during  this  period  by  any  other  person,  nor  is  any 
fact  proved  tending  to  show  that  Davidson  did  not  act 
discreetly,  or  in  good  faith,  or  that  any  legal  proceedings 
would  presumptively  have  resulted  in  collecting  either 
note. 

I  think  the  verdict  is  not  warranted  by  the  evidence,  and 
that  as  it  is  contrary  to  the  charge  of  the  judge,  a  new  trial 
must  be  granted ;  the  costs  of  the  former  trial,  and  of  this 
motion  must  abide  the  event  of  the  suit.  The  verdict  is 
against  the  law  of  the  case  as  declared  by  the  judge.  As 
there  was  no  conflict  of  evidence  as  to  the  plaintiff 's  assent 
to  send  the  Salvi  note  to  Havana,  and  as  to  its  loss  by  such 
transmission,  the  question  whether  he  was  liable  for  its  loss, 
and  for  not  returning  it,  was  one  of  law.  The  costs  there- 
fore should  abide  the  event.     (7  Cowen  Rep,  461.) 

From  the  order  granting  a  new  trial  the  plaintiff  appealed 
to  the  general  term. 

John  Townshend,  for  Appellant. 

Thomas  H.  Rodman^  for  Respondent. 


NEW  YORK— JUNE,  1860.  19 

Jacobaohn  t.  Belmont. 

By  the  Court.  Hoffman,  J. — The  defendant  was  sought 
to  be  charged  for  not  collecting,  or  for  his  neglect  in  not 
taking  proper  measures  to  collect,  two  notes  entrusted  to 
him  for  collection. 

The  charge  of  the  judge  is  before  us,  without  exception. 
The  law  must  be  taken  as  correct,  and  the  jury  were  bound 
to  follow  it. 

There  were  two  notes.  One,  that  of  Salvi,  was  Bent  to 
Mexico  to  the  defendant's  agent,  presented  to  Salvi  and 
declared  to  be  a  forgery,  and  he  said  he  would  not  pay  it. 
Thus  far  there  was  not  a  particle  of  evidence  of  such 
neglect  as  to  charge  the  defendant. 

But  the  note  was  sent  forward  to  Havana,  to  which  place 
Salvi  had  ^one  from  Mexico,  and  not  directly  to  New  York. 
It  is  alleged  to  have  been  lost.  The  judge  charged  the  jury 
that  if  that  was  so,  the  mere  loss  of  the  note  would  occasion 
no  damage  to  the  plaintiff,  who  could  sue  for  the  amount 
notwithstanding,  and  he  would  not  be  entitled  to  any 
damages  in  respect  to  it. 

The  jury  must  have  found  the  defendant  liable  for  some 
part  of  this  note.  If  they  did  so,  and  on  account  of  neglect 
in  Mexico,  they  acted  palpably  against  evidence  ;  if  they 
did  so  on  account  of  the  transmission  to  Havana,  they  acted 
against  the  law  as  delivered  to  them. 

For  these  reasonci,  as  well  as  others  stated  by  the  Chief 
Justice,  in  an  opinion  upon  granting  an  order  appealed  from, 
we  are  satisfied  that  the  new  trial  was  properly  granted. 

In  regard  to  the  Masson  note,  the  course  to  be  pursued 
was  left  to  the  discretion  of  the  defendant's  agent,  and 
what  he  did  was  communicated  to  the  plaintiff,  from  time 
to  time.  The  course  adopted  by  the  defendant's  agent  was 
unexceptionable.  The  verdict  as  to  this  note,  or  the  part 
of  it  included  therein,  was  unwarranted. 

Order  affirmed  with  costs. 
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The  People  of  the  State  of  Michigan,  Plaintiffs  and 
Respondents  v.  The  Phoenix  Bank  of  the  City  of  New 
York,  Defendants  and  Appellants. 

1.  Where  a  dahn  against  a  State^  for  the  parpose  of  obtaining  a  decision 
that  it  is  Just,  and  of  the  amount  thereof,  is  presented  before  a  Board  of 
Officers  of  said  State,  which  Board  is  created  by  the  Constitution  and  Laws 
of  such  State,  and  vested  with  jurisdiction  to  hear  and  determine  such  ciaim, 
and  such  claim  is  allowed,  the  decision  is  to  be  regarded  as  a  judgment  of  a 
competent  Judicial  tribunal ;  and  in  an  action  afterwards  brought  in  a  Court 
of  Equity,  in  another  State,  to  recover  back  the  money  paid  by  the  first 
named  State,  in  pursuance  of  such  decision,  it  will  be  held  conclusive,  not- 
withstanding proofs,  which  show  that  there  was  no  original  liability  to  the 
claimant  for  the  claim  so  allowed;  and  such  decision cau  only  be  impeached 
by  proof  of  fraud  in  procuring  the  same. 

2.  Where  the  claim  on  the  State  was  for  an  advance  by  the  claimant  (to  a 
person  assuming  to  act  on  behalf  of  the  State)  of  drafts  on  banks  situated 

.  therein,  holding  fUnds  of  the  claimant,  the  amount  of  which  drafts  never 
came  to  the  use  of  the  State,  and  the  advance  of  which  the  State  never 
authorised,  (one  of  which  was  never  paid,  and  the  other  was  paid  to  a  third 
bank;)  and  the  claimant  had  allowed  his  agent  in  that  behalf,  (with  the 
assent 'of  one  of  the  State  officers,  given  with  the  reservation  that  the 
liability  of  the  State  should  not  be  thereby  admitted  nor  affected,)  to 
receive  fVom  such  banks  choses  in  action  and  other  property  in  full  settle- 
ment and  payment,  but  to  be  held  by  him  for  the  claimant  or  for  the  State, 
whichsoever  might  assume  or  be  charged  with  the  debt ;  of  which  settlement 
the  State,  through  its  Legislature  «nd  its  State  Officers,  had  full  notice; 
the  decision  of  the  said  Board,  created  by  the  State,  is  to  be  taken  as  con- 
clusive that  notwithstanding  these  facts  the  claimant  is  entitled  to  recover; 
and  although  prior  to  the  trial  and  decision  \ff  that  Board,  such  agent  and 
trastee,  with  the  assent  of  the  claimant,  has  collected  from  such  choses  in 
action  a  part  of  the  amount  due  thereon>  and  converted  others  into  other 
property,  and  the  claimant  has  settled  with  him,  taken  a  transfer  of  a  part 
of  the  property,  (being  that  received  fW>m  one  of  such  banks,)  and  released 
him  fVom  all  liability,  the  omission  of  the  claimant  to  apprise  the  State  of 
such  dealings  and  release,  and  the  concealment  by  the  claimant,  on  pre- 
senting his  claim  before  such  Board,  of  such  dealings  and  release  of  the 
agent  and  trustee,  though  such  concealment  be  practiced  in  the  belief  that 
if  known  the  claim  would  be  disallowed,  and  though  practiced  in  order  to 
obtain  the  allowance  of  the  claim,  are  not  a  fraud  sufficient  to  impeach  the 
decision  of  the  Board  in  favor  of  the  claimant  and  entitle  the  State  to 
recover  back  the  money  paid  in  pursuance  of  the  decision  and  in  ignorance 
of  the  fkcts  thus  concealed.    WoodrufTf  J . ,  dissented* 
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8.  And  although  in  snch  case  the  counsel  for  the  claimant  on  the  trial  hefore 

the  Board,  undertook  to  state  aU  the  defences  thereto  he  had  ever  heard 

hinted  at,  and  he  also  omitted  to  state  the  said  facts,  and  avowed  that  the 

claim  had  never  been  paid;  this  Airther  fact  is  not  suflElcient  to  constitute 

.     such  a  fraud  and  entitle  the  State  to  such  relief. 

4.  In  such  case  knowledge  by  the  State  of  the  said  settlements  with  the  banks^ 
and  that  the  said  agent  and  trustee  held  the  said  choses  in  action  and  other 
property  in  trust  for  the  purposes  aforesaid,  is  sufficient  to  put  the  Stato 
upon  inquiry  as  to  the  then  situation  of  the  trust  ftind ;  and  if  by  due  dili- 
gence the  &cts  might  have  been  discovered  and  proved  by  the  examination 
of  witnesses,  it  is  the  fault  of  the  State  that  the  facts  were  not  proved  before 
the  Board  and  the  claimant  by  omitting  to  give  notice  thereof  to  the  State, 
and  failing  to  disclose  them  to  the  Board,  (though  with  the  intent  and  belief 
aforesaid,)  violated  no  duty  and  committed  no  fraud  which  entitles  the  State 
to  impeach  the  judgment  and  recover  back  the  money  paid  thereon  in  Igno- 
rance of  such  facts.    Woodruff,  J.,  dissented. 

6.  On  such  a  proceeding  before  such  a  special  tribunal,  a  Statt  Is  not  entitled 
on  such  a  state  of  facts  to  any  protection,  nor  to  any  disclosure  of  material 
facta  known  only  to  the  claimant,  that  one  natural  person  in  a  suit  at  law  is 
not  entitled  to  from  the  adverse  party;  and  an  intentional  misleading  of  the 
special  tribunal f  by  a  known  Iklse  statement  of  facts  by  the  claimant,  or  an 
hitentional  concealment  of  acts  of  the  claimant  constituting  a  defcncci  are 
not  a  cause  for  avoiding  or  annulling  its  decision. 

(Before  Woodbuff,  Purrxpokt  and  Robxbtsom,  J.  J.) 
Heard  March  14,  decided  June  28, 1800. 

This  is  an  appeal  by  the  defendants  from  a  judgment 
against  them,  rendered  November  28,  1859,  on  a  trial  had 
before  Bosworth,"  Qh.  J. 

This  suit  was  brought  September  4,  1855,  to  recover 
from  the  defendants  the  sum  of  $35,603.74,  and  interest 
thereon  from  December  4,  1854,  which  sum  the  plaintiffs 
on  that  day  paid  to  the  defendants,  in  pursuance  of  a 
decision  of  the  Board  of  State  Auditors  of  the  State  of 
Michigan,  to  the  effect  that  the  defendants  had  a  claim 
against  that  State  on  which  there  was  justly  and  equitably 
due  to  them  for  principal  and  interest  the  said  sum  of 
$35,603.74. 

There  had  been  a  previous  trial  of  the  action,  when  the 
plaintiffs  recovered  judgment,  and  on  appeal  to  the  general 
term  that  judgment  was  reversed  and  a  new  trial  ordered. 
(4  Bosworth  £.  363.) 

The  origin  of  the  claim  in  question,  was  an  advance  on 
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the  13th  of  March,  1838,  by  the  (then)  Phoenix  Bank,  of 
two  checks  or  drafts  drawn  by  that  bank,  viz:  one  for 
$8,500  on  the  Farmers^  and  Mechanics^  Bank,  of  Detroit, 
Michigan,  and  the  other  for  $7,900  on  the  Bank  of  River 
Raisin,  in  the  same  State. 

Prior  to  the  advance  of  these  drafts,  the  State  of  Mich- 
igan, by  a  statute  approved  the  21st  of  March,  1837,  had 
authorized  the  issuing  and  sale  of  its  bonds  to  the  amount 
of  $5,000,000.  This  statute  was  amended  by  one  approved 
November  15,  1837.  On  the  1st  of  May,  1837,  Gov.  Mason 
of  Michigan,  by  letter  of  that  date,  employed  John  Dela- 
field,  then  president  of  said  Phoenix  Bank,  to  negotiate  the 
bonds,  pursuant  to  the  statute,  with  a  copy  of  which  he 
was  furnished.  The  statute  required  that  the  bonds  should 
not  be  sold  for  less  than  their  par  value,  and  that  provision 
be  made  for  the  transmission  to  the  treasurer  of  the  State 
of  the  moneys  arising  from  the  sale  of  the  bonds.  On  the 
1st  of  January,  1838,  Delafield,  as  such  agent,  received 
$1,000,000  in  amount  of  said  bonds  for  sale. 

On  the  10th  of  January,  1837,  "John  Norton,  Jr.,  cashier 
of  the  Michigan  State  Bank  was  appointed  fiscal  agent  of 
the  Legislature''  of  the  State  of  Michigan,  by  a  joint  reso- 
lution of  that  body. 

On  and  prior  to  the  20th  of  February,  1838,  Norton,  as 
such  cashier,  held  two  drafts,  drawn  by  Oovernor  Mason 
on  Delafield,  one  for  $90,000  and  one  for  $60,000.  These 
had  been  drawn  in  anticipation  of  Delafield's  negotiating 
enough  of  the  State  bonds  to  provide  for  their  payment, 
but  on  presentment  they  were  protested  for  non-acceptance. 
Norton  went  to  New  York  to  obtain  payment  of  them,  if  he 
could.  Gov.  Mason  gave  him  a  letter  to  Delafield,  dated 
February  24,  1838,  in  which  the  former  said — "You  may, 
therefore,  if  you  have  repeived  funds  on  the  bonds  in  your 
possession,  transfer  to  Mr.  Norton  $50,000,  or  $100,000, 
taking  his  certificate  of  deposit  from  John  Norton,  Jr.,  cash- 
ier of  the  Michigan  State  Bank,  which  will  be  cashed  at 
the  State  Deposit  Bank." 

Mr.  Delafield  advanced  to  Norton  the  said  two  checks  or 
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drafts  of  $8,500  and  $7,900,  each  of  which  was  drawn  pay- 
able to  the  order  of  John  Norton,  Jr.,  as  such  cashier. 
Delafield  had  not  then  raised  any  money  on  the  State  bonds, 
nor  negotiated  any  of  the  bonds,  and  he  did  not  take  from 
Norton  any  certificate  of  deposit,  but  Norton  signed  a  paper 
writing,  acknowledging  the  receipt  of  a  letter  which  stated 
that  these  checks  were  received  ''on  account  of  advance 
made  by  this  bank  (the  said  Phoenix  Bapk)  on  Michigan 
bonds,  deposited  with  John  Delafield,  Esq.,  president." 
The  said  Phoenix  Bank  then  charged  on  their  books  these 
checks,  to  ''J.  Delafield,  agent  for  the  State  of  Michigan." 

The  agency  of  Delafield  for  the  State  ceased  about  June 
4,  1838,  and  he  then  surrendered  to  Gov.  Mason's  order  all 
of  the  State  bonds  that  had  been  entrusted  to  him.  Before 
doing  so  he  requested  payment  of  the  $16,400,  and  Gov. 
Mason  in  answer  thereto,  in  his  letter  of  that  date,  said, 
"When  I  left  home,  according  to  my  impression,  those 
drafts  had  not  been  collected,  but  so  soon  as  I  learn  that 
such  18  the  case,  I  will  cause  the  amount  to  be  remitted  to 
you." 

The  Michigan  State  Bank,  or  Norton,  collected  the  check 
for  $8,500,  and  credited  it  on  the  books  of  said  bank  to  the 
Phoenix  Bank,  October  26,  1858. 

The  check  for  $71900  was  never  paid  to  Norton  or  to  his 
order,  and  the  Phoenix  Bank,  on  ascertaining  that  fact,  by 
letter  of  March  26,  1840,  directed  the  Bank  of  River  Baisin 
not  to  pay  the  same,  and  stated  "  we  shall  look  to  you  for 
payment." 

By  letter  dated  June  10, 1840,  the  Phoenix  Bank  employed 
Charles  H.  Stewart,  Esq.,  of  Detroit,  Michigan,  to  present 
for  payment  its  claim  against  the  State,  for  the  advance 
of  the  $16,400,  and  authorized  him  ^'  to  take  all  such  mea- 
snres  as  he  may  find  expedient  for  procuring  or  securing 
the  payment." 

Prior  to  the  29th  of  July,  1840,  Stewart  presented  the 
claim  to  the  Auditor  General  of  the  State.  By  a  letter  of 
that  date  addressed  to  him^  Stewart  suggested  to  the 
Auditor  General  the  expediency  of  taking  such  security 
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from  the  Michigan  State  Bank,  and  the  Bank  of  River 
Raisin,  as  could  be  obtained,  for  the  benefit  .of  the  party 
ultimately  entitled.  Those  banks  were  then  about  to  fail. 
The  Auditor  General,  on  the  22d  of  September,  1840,  agreed 
to  the  proposal,  "but  under  the  express  understanding  that 
by  so  doing  he  did  not  in  any  manner  recognize  the  claim, 
nor  give  it  any  eflFect  or  validity  against  the  State  more 
than  it  now  has,  (September  22,  1840.") 

On  the  23d  of  September,  1840,  Stewart  settled  with  the 
River  Raisin  Bank,  by  taking  notes  and  judgments  against 
third  persons,  amounting  to  the  face  of  the  whole  claim  of 
the  Phoenix  Bank  and  interest,  and  gave  a  receipt  in  full 
as  attorney  and  agent  of  the  Phoenix  Bank.  On  the  same 
day  he  settled  with  the  Michigan  State  Bank,  and  took  a 
conveyance  dated  October  2, 1840,  bf  2,39*7-1^^  acres  of  land 
in  Saginaw  county,  and  some  canal  scrip  estimated  at  $500, 
at  an  agreed  value  of  $9,155.53,  and  gave  a  receipt  in  full 
as  such  agent. 

Stewart,  as  agent  of  the  Phoenix  Bank,  presented  the 
claim  to  the  Legislature  of  the  State  at  the  sessions  of 

1841,  1842,  1843,  1844  and  1845,  and  stated  to  the  com- 
mittee to  whom  the  claim  was  referred,  the  fact  and  nature 
of  these  settlements. 

By  the  10th  of  February,  1842,  Stewart  had  collected 
upon  the  securities  bo  transferred  to  him,  by  the  Bank  of 
the  River  Raisin,  $225.75,  and  by  letter  of  that  date  so 
informed  the  Phoenix  Bank.     By  a  letter  of  November  9, 

1842,  he  advised  a  change  of  some  of  said  securities,  and 
the  Phoenix  Bank,  by  letter  of  the  21st  of  that  month, 
authorized  him  "  to  make  such  settlements  or  changes  of 
securities  "  as  he  might  deem  advisable. 

By  the  30th  of  October,  1843,  he  had  collected  from  the 
River  Raisin  Bank  securities  about  $2,000  over  and  above 
his  expenses,  and  had  substituted  for  the  residue  lands  in 
Michigan,  and  by  a  letter  of  that  date  so  informed  the 
Phoenix  Bank. 

He  left  the  State  of  Michigan  in  1848,  but  his  agency  for 
the  Phoenix  Bank  did  not  cease  until  August  5,  1852.     By 
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a  deed  dated  that  day  he  conveyed  to  the  Phoenix  Bank 
the  lands  which  had  been  conveyed  to  him  by  the  deed  of 
October  2,  1840,  in  settlement  with  the  Michigan  State 
Bank.  On  the  same  day,  and  by  a  deed  of  the  same  date, 
signed  by  both  Stewart  and  the  Phoenix  Bank,  all  matters 
connected  with  Stewart's  said  agency  were  settled,  and  the 
Phoenix  Bank  released  him  ''from  all  claims,  demands, 
accounts  and  responsibilities  whatever  in  the  premises," 
except  as  to  some  future  services  which  he  therein  cove- 
nanted to  render,  in  procuring  the  land  to  be  freed  from 
incumbrances. 

The  State  of  Michigan  never  assented  to,  or  had  any 
notice  prior  to  January,  1855,  of  either  of  the  two  deeds 
of  August  5,  1852,  or  of  Stewart's  acts  in  regard  to  the 
securities  received  by  him  from  the  River  Raisin  Bank,  or 
of  the  said  notice  to  that  bank  not  to  pay  the  said  draft 
of  $7,900. 

In  the  summer  of  1853,  the  Phoenix  Bank  employed 
George  Y,  N.  Lothrop,  Esq.,  of  Detroit,  to  take  charge  of 
their  claim  on  the  State,  and  delivered  to  him  various 
letters,  and  paper  writings  relating  thereto,  including  the 
deed  of  October  2,  1840,  and  the  deed  from  Stewart  of 
August  5,  1852. 

The  defendants  became  incorporated  about  January  1, 
1854,  and  succeeded  to  the  assets  of  the  aforesaid  Phoenix 
Bank,  and  appointed  most  of  the  officers  thereof  to  corres- 
ponding positions  in  the  new  one ;  and  in  purchasing  the 
property  and  effects  of  the  old  bank,  also  bought  its  said 
claim  against  the  State  of  Michigan. 

On 'the  12th  of  May,  1854,  Lothrop,  by  virtue  of  his 
aforesaid  employment,  presented  said  claim  to  the  Board 
of  State  Auditors,  in  the  form  of  a  written  communication 
or  statement.  The  evidence  thereby  furnished,  and  his 
written  allegations  in  support  thereof,  are  sufficiently  stated 
in  the  opinions  subsequently  set  forth.  No  witness  was 
examined  orally  before  the  Board.  The  Board  kept  the 
claim  under  advisement  until  the  2d  of  December,  1854, 
when  it  made  a  decision  that  the  defendants  were  justly 
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and  equitably  entitled,  for  principal  and  interest  on  said 
claim,  to  $35,603.74.  This  sum  was  paid  to  the  defendants 
on  the  4th  of  said  December.  The  judge's  findings  of  fact 
embrace  the  facts  above  stated,  and  set  forth  in  full  all 
the  letters,  statutes,  receipts  and  deeds  heretofore  referred 
to,  and  also  the  communication  laid  by  Mr.  Lothrop  before 
the  Board,  and  the  parts  of  the  Constitution  and  Laws  of 
Michigan,  relating  to  the  creation  of  said  Board  and  its 
jurisdiction,  which  latter  may  be  found  in  4  Bosw.  B.  363. 

Mr.  Lothrop  in  his  said  written  communication  makes 
the  following  statements,  viz :  "I  proceed  to  inquire 
whether  there  are  any  defenses  to  the  claim.  I  will  fairly 
and  fully  state  every  defense  that  I  have  ever  heard  hinted 
at.    They  are  three  in  number  : 

First,  That  Norton  never  credited  this  advance  to  the  state ; 

iSecond,  That  the  draft  on  the  Bank  of  the  River  Raisin 
was  never  paid,  (for  it  is  conceded  that  the  other  draft  was' 
paid.)  I  do  not  know  how  the  facts  are,  nor  is  it  at  all 
material ; 

Thirdj  That  Norton  received  the  drafts  to  collect  them 
for  the  Phoenix  Bank."  It  also  affirms  that  "  the  Phoenix 
Bank  has  never  been  repaid  a  dollar  to  this  day,"  (May 
12,  1854.) 

The  judge's  findings  of  fact  conclude  thus,  viz 

''  The  State  of  Michigan,  on  the  4th  of  December,  1854,  in 
pursuance  of  said  decision  of  said  Board  of  State  Auditors, 
and  in  satisfaction  of  the  said  sum,  so  as  aforesaid  decided 
by  said  Board  to  be  due  to  said  Phoenix  Bank  from  said 
State,  paid  to  said  Phoenix  Bank,  the  present  defendants, 
the  said  sum  of  $35,603.74. 

The  members  of  said  Board  had  not,  nor  had  either  of 
them,  at  the  time  said  claim  was  presented,  or  while  the 
same  was  under  consideration,  or.  before  the  aforesaid 
decision  thereon,  or  before  payment  by  the  State  of  said 
sum  of  $35,603.74,  any  actual  notice,  or  knowledge,  or  sus- 
picion, of  the  settlements  so  as  aforesaid  made  with  the 
Michigan  State  Bank,  and  the  River  Raisin  Bank,  or  with 
either  of  them,  or  of  the  existence  of  the  said  deed  of 
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October  2,  1840,  or  of  the  Baid  deed  of  August  5,  1862, 
from  said  Stewart  to  the  old  Phoenix  Bank,  or  the  deed  of 
settlement  and  release  between  them  of  last  said  date,  or 
of  any  of  the  aforesaid  acta  of  said  Stewart  as  agent  of  the 
old  Phoenix  Bank. 

The  allegations  in  the  8ai4  written  commanications  by 
Mr.  Lothrop  to  said  Board  of  State  Auditors,  that  the  debt 
to  the  Phoenix  Bank  never  has  in  fact  been  paid,  and  that 
he  would  fairly  and  fully  state  to  said  Board  every  defense 
he  had  ever  heard  hinted  at,  and  the  statement  which  he 
did  therein  make  in  regard  to  the  alleged  or  supposed 
defenses ;  and  his  omission,  and  the  omission  of  said  Phoenix 
Bank,  to  notify  said  Board  of  the  said  notice  given  by  the 
Phoenix  Bank  to  the  River  Baisin  Bank,  not  to  pay  said 
draft  for  $7,900 ;  or  of  the  settlements  made  by  said  Stew- 
art with  said  bank,  or  of  the  said  settlement  made  by  ^im 
with  the  Michigan  State  Bank ;  or  of  the  collection  by  said 
Stewart  of  some  part  of  the  said  securities  so  as  aforesaid 
received  by  him  from  said  River  Raisin  Bank,  and  of  his 
substitution  of  the  residue  thereof  for  other  property,  with 
the  assent  of  said  Phoenix  Bank ;  or  of  the  said  deed  of 
conveyance  from  Stewart  to  the  old  Phoenix  Bank,  of  the 
date  of  August  5,  1852;  or  of  the  said  deed  of  settlement 
and  release  between  said  B|tnk  and  Stewart,  of  the  date  of 
August  5,  1852,  were  designed  and  intended  to  mislead  the 
said  Board  of  State  Auditors  as  to  the  actual  facts  and 
merits  of  the  case  relating  to  said  claim ;  and  that  such 
allegations  were  made,  and  such  omissions  were  practiced, 
in  the  full  belief  that  if  the  actual  facts  of  the  case,  or  such 
notice  .thereof  as  would  lead  to  inquiry,  should  come  to  the 
knowledge  of  said  Bbard,  the  said  claim  would  be  rejected 
and  disallowed  as  unfounded  in  justice  or  equity. 

There  was  no  negligence  on  the  part  of  the  State  of 
Michigan,  or  on  the  part  of  the  members  of  the  said  Board 
of  State  Auditors,  in  not  having  obtained  notice  or  knowl- 
edge, before  said  claim  was  presented  to^  or  while  it  was 
pending  before  said  Board  of  the  aforesaid  acts  and  doings 
of  said  Stewart,  with  the  assent  of  the  old  Phoenix  Bank  in 
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respect  to  the  securities  so  as  aforesaid  received  from  said 
River  Raisin  Bank,  on  the  said  settlement  had  with  such 
bank;  or  of  the  said  two  deeds  of  the  date  of  August  5, 
1852,  or  of  either  of  them. 

Neither  the  old  Phoenix  Bank,  nor  the  present  Phoenix 
Bank,  ever  received  or  was  paid  anything  from,  out  of,  or 
by  reason  of  the  property  and  elBTects  taken  by  said  Stewart 
on  said  settlements  with  said  Michigan  State  Bank,  and 
said  River  Raisin  Bank,  or  with  either  of  them,  nor  was 
any  of  the  property  so  as  aforesaid  received  by  said  Stewart 
on  such  settlements  ever  transferred,  in  any  manner,  or  for 
any  purpose,  to  the  old  Phoenix  Bank«  or  to  the  present 
Phoenix  Bank,  except  that  so  as  aforesaid  conveyed  by 
said  Stewart  to  the  old  Phoenix  Bank,  by  the  said  deed  of 
August  5,  1852. 

On  the  9th  of  May,  1855,  before  the  commencement  of 
the  present  action,  the  State  of  Michigan  by  the  attorney 
general  of  the  said  State,  demanded  of  the  defendants  in 
this  action,  that  they  should  pay  and  refund  to  said  State 
the  said  sum  of  $35,603.74,  with  interest  thereon  from  the 
4th  day  of  December,  1854,  which  the  said  defendants 
refused  to  do,  and  the  defendants  have  not  so  refunded,  or 
paid  the  same  to  the  said  State,  or  any  part  thereof." 

The  judge's  conclusions  of  law  are  as  follows,  viz : 

"  1st.  There  was  never  any  liability  in  equity  and  good 
conscience  on  the  part  of  the  State  of  Michigan  to  the 
Phoenix  Bank,  to  pay  or  refund  to  the  latter  the  $16,400 
which  it  advanced  to  John  Norton,  Jr.,  on  the  13th  of 
March,  1838,  or  any  part  thereof. 

2d.  The  collection  by  Stewart  of  moneys  from  and  upon 
the  securities  which  he  received  from  the  River  Raisin 
Bank  on  his  settlement  with  that  Bank,  and  his  substitution 
of  the  residue  of  such  security  with  the  assent  of  the  Phoe- 
nix Bank  for  other  property,  without  the  assent  of  ot  notice 
to  the  State  of  Michigan,  and  the  subsequent  release  of  the 
5th  of  August,  1852,  by  the  Phoenix  Bank  of  all  liability 
of  said  Stewart  as  such  agent,  discharged  the  State  of 
Michigan  from  all  liability  at  law  or  in  equity  (if  any  pre- 
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viouslj  existed)  to  repay  to  the  Phoenix  Bank  any  sum 
whatever  by  reason  of  the  original  advance  to  Norton  of 
the  said  draft  for  $7,900. 

3d.  The  conveyance  on  the  6th  of  August,  1852,  by 
Stewart  to  the  Phoenix  Bank,  at  the  request  of  the  latter, 
of  the  real  estate  which  the  Michigan  State  Bank  conveyed 
to  Ste.wart  on  the  2d  of  October,  1840,  in  payment  and 
satisfaction  of  its  liability  as  the  recipient  of  the  proceeds 
of  said  draft  for  $8,500,  without  the  consent  of,  or  any  sub- 
sequent notice  thereof,  by  the  Phoenix  Bank  to  the  State 
of  Michigan,  was  an  acceptance  of  such  property  by  the 
Phoenix  Bank  in  its  own  right,  and  on  its  own  account,  and 
discharged  the  State  of  Michigan  from  all  liability  at  law 
or  in  equity  to  the  Phoenix  Bank  (if  any  such  liability  pre- 
viously existed)  txy  pay  to  the  Phoenix  Bank  any  sum  what- 
ever, by  reason  of  its  advance  to  Norton,  on  the  13th  of 
March,  1838,  of  said  draft  for  $8,500. 

4th.  It  was  the  duty  of  the  Phoenix  Bank  to  communicate 
to  the  Board  of  State  Auditors,  of  the  State  of  Michigan^, 
during  the  pendency  of  said  claim  before  said  Board,  infor- 
mation of  the  acts  of  Stewart  in  relation  to  the  property 
received  by  him  from  the  River  Raisin  Bank,  which  had 
been  done  with  the  assent  of  the  Phoenix  Bank ;  of  its  set- 
tlement with,  and  release  of  Stewart  by  the  deed  of  August 
5,  1852 ;  and  of  the  conveyance  of  the  same  date  by  Stewart 
to  the  Phoenix  Bank  of  tBe  property  which  the  Michigan 
State  Bank  had  conveyed  to  Stewart  by  the  deed  of  the  2d 
of  October,  1840. 

5th.  The  decision  of  the  Board  of  State  Auditors,  made 
on  the  2d  of  December,  1854,  being  contrary  to  law,  equity, 
and  good  conscience';  and  having  been  procured  by  fraud 
practiced  on  behalf  of  the  present  defendants  in  the  pro- 
ceedings before  said  Board  in  the  prosecution  of  said  claim, 
and  the  members  of  said  Board,  and  the  State  of  Michigan 
being  then  ignorant,  without  any  fault  or  negligence  on 
their  part,  of  the  existence  of  either  of  said  two  deeds  of 
the  date  of  August  5,  1852,  or  of  the  collection  by  Stewart 
prior  to  the  date  last  named  of  money  upon  some  of  the 
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securities  received  by  him  from  the  River  Raisin  Bank,  or 
of  his  substitution  with  the  assent  of  the  Phoenix  Bank  of 
the  residue  of  such  securities  for  other  property;  the  said 
decision  of  the  Board  of  State  Auditors  should  be  deemed 
to  be  and  is  null  and  void ;  and  the  plaintiffs  are  entitled 
to  recover  from  the  defendants  the  $35,603.74,  which  was 
paid  by  the  former  to  the  latter  on  the  4th  of  Decejnber, 
1854,  in  pursuance  and  satisfaction  of  said  decision,  with 
interest  thereon  from  the  day  last  named,  until  paid. 

6th.  The  plaintiffs  are  entitled  to  recover  their  costs  of 
this  action  from  the  defendants." 

And  hereupon  the  said  defendants,  by  their  counsel,  duly 
excepted  to  each  and  every  of  the  findings  of  fact,  and  the 
conclusions  of  law  of  the  said  judge,  separately. 

The  Chief  Justice  filed  with  his  decision,  an  opinion  in 
the  words  following,  viz : 

Boswo&TH,  Ch.  J. — ^When  the  cause  was  before  the  gen- 
eral term  of  this  court,  it  was  held  that  the  decision  by  the 
Board  of  State  Auditors  of  the  State  of  Michigan,  to  t^e 
effect  that,  upon  the  evidence  produced  before  the  said 
Board,  the  Phoenix  Bank  was  justly  and  equitably  entitled 
to  the  sum  of  $35,603.74  as  its  just  claim  against  said 
State,  could  not  be  impeached  except  upon  proof  that  the 
Phoenix  Bank  had  practiced  some  fraud  in  their  proceedings 
to  establish  said  claim  before  and  to  procure  its  allowance 
by  said  Board.  . 

That  decision  should  control  my  action  in  respect  to  that 
question  upon  this  trial,  even  if  I  doubted  its  accuracy ; 
but  I  think  that  point  was  correctly  decided  by  this  court 
at  its  general  term  in  March,  1859.     (4  Bosw.  363.) 

The  Board  of  State  officers  were  not  misled  as  to  the  fact 
upon  which  the  question  of  the  original  liability  of  the  State 
depended  and  was  to  be  determined.  The  same  evidence 
substantially  in  respect  to  that  question  was  placed  before 
the  Board  of  State  Auditors,  as  has  been  produced  on  this 
trial.  There  was  no  misrepresentation  or  concealment  as 
to  any  facts  bearing  on  that  question,  which  could  mislead 
a  discreet  and  cautious  mind ;  and  the  Board  decided  that 
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the  State,  in  justice  and  equity,  was  originally  liable  to 
refund  the  sum  which  the  Phoenix  Bank  advanced  to 
Norton. 

If  my  opinion  differed  from  that  of  the  Board  of  State 
Auditors,  as  to  that  question,  I  should  not  be  at  liberty  to 
declare  their  decision  null  and  void  for  that  cause  alone, 
and  order  the  money  which  the  State  has  paid  to  the 
defendants  to  be  refunded. 

Neither  would  the  fact  of  the  settlement  made  by  Stew* 
art,  as  agent  of  the  Phoenix  Bank,  with  ihe  Michigan  State 
Bank  and  the  River  Baisin  Bank,  considering  the  circum- 
stances under  which  they  were  made ;  the  assent  given  to 
them  by  the  then  Auditor  Oeneral  of  the  State  of  Michiean 
(though  not  legally  binding  on  the  State) ;  and  the  further 
fact  that  such  settlements  were  not  called  to  the  attention 
of  the  Board  of  State  Auditors,  justify  me  in  giving  judg- 
ment for  the  plaintiffs ;  if  the  Phoenix  Bank  had  not  subse- 
quently done  anything  to  vary  the  condition  and  position 
in  which  the  parties  were  placed  by  those  settlements,  and 
to  mislead  said  Board  in  respect  to  the  actual  facts  of  the 
case. 

That  State  was  notified  and  reminded  year  after  year, 
for  some  years  subsequently  thereto,  of  the  fact  and  terms 
of  such  settlements;  by  a  communication  thereof,  made  to 
several  of  its  State  officers,  and  to  its  Legislature  when  the 
claim  was  presented  to  that  body.  A  mere  omission  to 
recall  the  fact  of  these  settlements  to  the  attention  of  the 
Board  of  State  Auditors  would  not,  on  such  a  state  of  facts, 
be  of  itself  a  sufficient  cause  for  adjudging  the  decision  of 
such  Board  to  be  a  nullity. 

The  settlement  with  the  River  Raisin  Bank  was  made  on 
the  23d  day  of  September,  and  with  the  Michigan  State 
Bank  on  the  2d  day  of  Octobei',  1840.  The  draft  advanced 
to  Norton,  (which  was  drawn  on  the  Farmers'  and  Mecha- 
nics' Bank,)  had  been  paid  to  Norton,  and  the  proceeds 
deposited  by  him  in  the  State  Bank  of  Michigan,  to  the 
credit  of  the  Phoenix  Bank. 
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Although  it  be  assumed  that  Stewart  received  as  trustee 
whatever  he  took  from  the  two  banks  with  which  he  set- 
tled, yet  his  settlement  with  the  banks  was  ilnconditional, 
as  to  them,  and  discharged  them  from  liability ;  and  Stew- 
art, in  discharging  them  from  liability,  was  acting  as  the 
agent  of  the  Phoenix  Bank.  Whatever  he  did  with  the 
property  received  from  those  two  banks  in  payment  of  their 
liabilities,  with  the  consent  and  approval  of  the  Phoenix 
Bank,  and  without  notice  to  the  State  of  Michigan,  should 
a£fect  the  Phoenix  Bank,  as  it  would  be  affected  if  it  had 
itself  taken  the  property,  as  trustee,  instead  of  Stewart, 
and  had  subsequently  done  the  same  acts,  in  that  respect, 
which  Stewart  did. 

Stewart  informed  the  Phoenix  Bank,  by  letter  dated  the 
10th  day  of  February,  1842,  that  he  had  then  recently 
received  $225.75  on  one  of  the  securities  transferred  to 
him  by  the  River  Raisin  Bank. 

In  a  letter  of  November  9,  1842,  from  Stewart  to  the 
Phoenix  Bank,  he  advises  a  change  of  some  of  the  securities 
taken  from  the  River  Raisin  Bank,  on  the  settlement  made 
with  that  bank,  and  observes:  "Will  you  give  me  your 
wishes  on  the  subject  of  converting  your  securities,"  &c. 

To  this  the  Phoenix  Bank  replied  by  a  letter,  dated  the 
21st  day  of  that  month,  that  "  We  must  leave  it  entirely 
with  you  to  make  such  settlements  or  change  of  securities 
as  you  may  deem,  under  all  circumstances,  to  \)e  most  for 
our  interest,  not  doubting  that  you  will  use  a  prudent  dis- 
cretion in  all  such  matters." 

By  a  letter  dated  October  30,  1843,  Stewart  informs  the 
Phoenix  Bank  that  **  the  securities  (taken  from  the  River 
Raisin  Bank)  have  all  been  converted  into  good  lands  in 
this  State."  (Michigan.) 

All  this  was  done  without  any  notice  to  the  State  of 
Michigan,  or  to  any  of  her  principal  State  officers. 

Stewart  testifies  that  he  received  or  collected  from  the 
River  Raisin  Bank  securities,  about  "  two  thousand  dollars 
over  and  above  expenses." 
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On  the  5tli  day  of  Augast,  1852,  Stewart,  bj  deed,  con- 
veyed to  the  Phoenix  Bank  all  the  real  estate  which  the 
Michigan  State  Sank,  in  satisfaction  of  its  liability,  had 
conveyed  to  Stewart  on  the  2d  day  of  October,  1840. 

By  a  deed  of  settlement  and  release,  dated  the  said  5th 
day  of  August,  1852,  executed  by  both  Stewart  and  the 
Phoenix  Bank,  the  latter  settled  with  Stewart  as  such 
agent,  and  thereby  did  '*  release  and  forever  discharge 
Stewart  of  and  from  all  claims,  demands,  accounts,  and 
responsibilities  whatever  in  the  premises,"  except  the  mat- 
ters and  things  therein  and  thereby  agreed  to  be  done  by 
said  Stewart. 

Stewart  did  not  therein  and  thereby  agree  to  account 
for  anything  he  had  realized,  or  might  realize  from  the 
River  Baisin  Bank  securities,  or  the  matters  which  had 
been  substituted  for  them. 

Neither  the  State  nor  any  of  its  principal  State  officers 
had  any  notice  of  these  transactions,  or  of  either  of  them. 

The  Board  of*  State  Auditors  were  not  informed,  either 
of  the  settlements  made  with  the  Michigan  State  Bank,  and 
the  Biver  Baisin  Bank,  or  of  the  subsequent  transactions  in 
relation  thereto  between  Stewart  and  the  Phoenix  Bank. 

On  the  contrary,  Mr.  Geo.  V.  N.  Lothrop,  who  acted  as 
agent  of  the  Phoenix  Bank,  in  the  proceedings  before  the 
Board  of  State  Auditors,  and  had,  as  such  agent,  the  entire 
charge  thereof,  in  behalf  of  that  bank,  presented  as  a 
voucher,  an^  as  evidence  in  support  of  the  claim,  an  affidavit 
of  J.  Delafield,  (made  the  10th  day  of  June,  1840,)  that 
"the  debt  to  the  Phoenix  Bank  never  has  in  fact  been 
paid."  He  also  presented  a  written  communication  to  the 
Board,  consisting  partly  of  argument,  partly  of  allegations 
of  facts,  and  partly  of  documents  and  letters,  in  which 
communication  he  alleges  that  the  '*  advances  "  constituting 
the  claim  "  have  never  been  to  this  day  repaid,"  and  then 
proceeds  to  say  "I  will  fairly  and  fully  state  every  defense 
that  I  have  heard  hin£ed  at.     They  are  three  in  number." 

First  "  That  Norton  never  credited  this  advance  to  the 
State."    •        •        •  .  • 

Vou  VII.  t 
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Second.  ^*  That  the  draft  on  the  River  Baisin  Bank  was 
never  paid,  (for  it  is  conceded  that  the  other  draft  was  paid.) 
•  •  •  At  any  rate,  it  is  certain  that  the  River  Raisin 
Bank  remained  solvent  long  after  this  draft  was  drawn." 

''It  is  also  certain  that  the  draft  was  never  protested,  or 
the  Phoenix  Bank  notified  of  any  dishonor  of  it.  It  is  also 
certain  that  the  draft  was  never  returned  by  Norton,  or  any 
one  else,  to  the  Phoenix  Bank.  If,  therefore,  these  funds 
were  actually  lost,  it  is  through  the  fault  of  the  fiscal  agent 
of  the  State  entirely.  If  he  chose  to  permit  his  funds  to 
remain  in  the  River  Raisin  Bank,  it  is  no  business  to  the 
Phoenix  Bank." 

Third.  **  That  Norton  received  the  drafts  to  collect  them 
for  the  Phoenix  Bank.  This  is  without  a  particle  of 
truth."         #         ♦         # 

These  allegations  of  fact  were  designed,  as  I  think,  to 
impress  the  Board  of  State  Auditors  with  the  belief  that 
the  Phoenix  Bank  had  not  interfered  with  the  banks  on 
which  the  drafts  (constituting  the  alleged  advances)  were 
drawn,  or  with  the  Michigan  State  Bank,  and  had  hot  made 
any  settlement  with  either  of  them,  in  respect  to  the  drafts 
80  advanced  to  Norton,  and  that  only  one  of  the  drafts  so 
advanced  was.  paid  to  Norton ;  and  that  if  the  other  was 
not  paid,  it  was  by  reason  of  his  negligence  in  omitting  to 
present  it.  If  relied  on,  they  would  naturally  tend  to  pro- 
duce that  belief.  I  think  it  was  intended  they  should  be 
relied  upon,  and'  influence  the  Board  of  State  oflScers,  and 
that  they  contributed  to  produce  the  conclusion  which 
they  ultimately  formed. 

In  this  aspect  the  omission  to  call  the  attention  of  the 
Board  to  the  settlement  which  Stewart  made  with  the 
Michigan  State  Bank  and  the  River  Raisin  Bank,  assumes 
considerable  importance.  Information  of  the  fact  of  such 
settlements,  and  of  their  terms,  if  brought  home  to  said 
Board,  would  naturally  lead  to  an  inquiry  as  to  what  had 
been  done  with  the  property  received  from  those  two 
banks.  I  think  it  cannot  be  doubted  that  if  such  inquiry 
had  resulted  (as  it  is  just  to  conclude  it  would  have  done) 
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in  a  disclosnre  of  the  acts  of  Stewart,  in  respect  to  the 
property  received  from  the  River  Raisin  Bank,  with  the 
assent  of  the  Phoenix  Bank,  and  of  the  subsequent  settle- 
ment between  him  and  the  Phoenix  Bank,  and  of  the  fact 
of  the  conveyance  by  him  of  the  property  received  from  the 
Michigan  State  Bank,  the  Phoenix  Bank  would  not  have 
expected  any  favorable  action  upon  their  said  claim  by  the 
Board  of  State  Auditors. 

I  think  it  a  just,  if  not  an  unavoidable  conclusion,  that 
the  omission  to  inform  the  said  Board  of  the  settlement 
made  with  the  said  two  banks ;  of  the  collection  by  Stewart 
of  some  money  on  some  of  the  securities  taken  from  the 
River  Raisin  Bank,  and  of  his  substitution  of  the  residue 
for  other  property,  with  the  consent  of  the  Phoenix  Bank ; 
of  their  subsequent  settlement  with,.and  release  to  Stewart, 
as  such  agent,  and  of  the  conveyance  by  him  to  the  Phoenix 
Bank,  of  the  lands  which  the  Michigan  State  Bank  had 
conveyed  to  him,  was  designed,  and  that  the  allegations  in 
Mr.  Lothrop's  communication  to  said  Board  were  calculated 
to  mislead  the  said  Board. 

That  the  Phoenix  Bank,  from  the  position  in  which  it 
stood,  owed  a  duty  to  the  State  of  Michigan  which  required 
that  bank  to  disclose  to  said  Board,  all  that  liad  been  done 
by  its  consent,  with  the  property  which  its  own  agent, 
Stewart,  held  as  trustee,  for  the  benefit  of  whichever  party 
might  assu^ie  the  debt. 

That  the  proceedings  on  behalf  of  the  Phoenix  Bank, 
before  said  Board,  were,  in  fact,  fraudulent,  and  were 
designed  to  induce  said  Board  to  rely  on  the  alleged  facts 
contained  in  the  communication  laid  before  said  Board,  as 
true,  and  to  induce  said  Board  to  believe  that  nothing  had 
been  done  by  the  Phoenix  Bank,  or  with  its  assent,  to  give 
the  transaction  a  character,  in  any  respect,  materially 
different  from  that  which  the  said  communication  repre- 
sented to  be  its  true  character. 

The  omission  to  inform  said  Board,  or  any  of  the  prin- 
cipal officers  of  said  State,  after  the  sum  decided  by  said 
Board  to  be  due,  had  been  paid  by  the  State ;  that  there 
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was  any  property  (whether  worth  much  or  little)  to  which 
the  State  was  entitled,  in  consequence  of  having  acknowl- 
edged and  paid  the  claim  of  the  Phoenix  Bank,  fayors  this 
view. 

The  decision  of  the  Board  of  State  Officers  was  contrary 
to  equity.  Each  member  of  the  Board  of  State  Officers  was 
ignorant  (pending  the  claim  before  said  Board)  of  the  facta 
so  concealed  from  them;  which  facts  are  a  full  defense  to 
the  claim  of  the  Phoenix  Bank.  There  was  no  negligence 
or  fault  on  the  part  of  the  members  of  said  Board  in  not 
acquiring  knowledge  of  such  facts.  The  communication 
made  to  them  on  behalf  of  the  Phoenix  Bank,  by  reason  of 
its  allegations  of  facts,  made  with  a  view  to  their  being 
relied  and  acted  upon,  and  the  omission  therein  of  any 
allusion  to  the  facts  which  it  was  the  duty  of  that 'bank  to 
disclose,  was  a  fraud  in  intent  and  in  fact,  and  entitle  the 
plaintiffs  to  be  relieved  against  the  decision  of  said  Board, 
and  to  a  return  of  the  money  paid  in  pursuance  of  it. 
{Dohson  v.  Pearce^  2  Kern.  R.  156,  165;  Fenemare  v.  TAe 
U.  S.,  3  Dallas'  R.  357;  Bateman  v.  Willoe,  1  Sch.A  Lefroy 
R.  201;  Foster  y.  Wood,  6  John.  Ch.  R.  87;  Shedden  v.  Pat- 
rick, 28  Eng.  L.  &  Eq.  R.  56.) 

In  my  judgment  there  never  was  any  liability  in  equity 
and  good  conscience  on  the  part  of  the  State  of  Michigan 
to  refund  to  the  Phoenix  Bank  the  amount  of  the  advance 
which  the  bank  made  to  Norton. 

Mr.  Delafield  was  not  authorized  by  the  terms  of  Gov. 
Mason's  letter  of  the  24th  day  of  February,  1838,  to  make 
any  advance  to  Norton,  unless  he  had  *'  received  funds  on 
the  bonds"  in  his  possession  as  agent  of  the  State  of  Mich- 
igan. He  had  not  received  any  funds.  He  was  required, 
if  he  had  received  funds,  and  made  an  advance,  to  take  a 
certificate  of  deposit  from  John  Norton,  Jr.,  cashier  of  the 
Michigan  State  Bank."  He  took  no  such  certificate.  No 
part  of  the  advance  was  ever  paid  by  Norton  to  any  officer 
of  the  State  of  Michigan  or  applied  to  its  use.  He  collected 
the  draft  for  $8,500  and  deposited  it  in  the  Michigan  State 
Bank  to  the  credit  of  the  Phoenix  Bank.     The  draft  for 
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17,900  he  never  collected.  The  Phoenix  Bank  subsequently 
settled  with,  and  discharged  the  River  Raisin  Bank  from 
all  liability  by  reason  of  its  holding  the  moneys  for  and 
upon  which  the  draft  for  $7,900  was  drawn.  By  its  con- 
sent the  property  received  in  payment  has  been  disposed 
of  by  its  agent,  and  such  agent  it  has  discharged  from  all 
liability  as  snch  agent. 

It  also  settled  with  the  Michigan  State  Bank  as  its  debt- 
or, and  discharged  such  bank  from  all  liability,  and  the 
title  to  the  property  received  in  payment,  the  Phoenix 
Bank  (the  present  defendants'  assignor  of  the  claim  in 
question)  procured  to  be  conveyed  to  itself  as  absolute 
owner. 

Theso  views  (not  intended  as  a  full  discussion  of  the 
questions  involved,  but  as  merely  indicating  generally  the 
grounds  of  the  present  decision)  entitle  the  plaintiffs  to 
the  relief  prayed  for  in  their  complaint. 

Judgment  must  be  entered  in  favor  of  the  plaintiffs  for 
|35,603.74  and  interest  thereon  from  December  4,  1854,  to 
this  date,  with  the  costs  of  this  action. 

Judgment  having  been  entered  accordingly,  the  defend- 
ants appealed  from  it  to  the  general  term. 

EL  S.  Van  Winkle,  Chas.  O*  Conor  and  F.  B.  Cutting,  for 
Appellants. 

First.  In  respect  to  every  "  private  claim  or  account " 
against  the  State  of  Michigan,  the  Board  of  State  Auditors 
was,  hy  the  constitution  and  laws  of  that  State,  a  judicial 
tribunal,  vested  with  like  power  and  authority,  finally  to 
determine  the  same  between  the  State  and  the  claimant,  as 
may  be  exercised  by  courts  of  law  or  equity  in  ordinary 
actions  within  their  jurisdiction,  or  by  arbitrators  duly 
appointed. 

I.  Michigan,  upon  general  principles,  and  also  under  the 
Constitution  of  the  United  States,  as  well  as  her  own 
constitution  and  laws,  possessed  the  sovereign  prerogative 
of  immunity  from  prosecution  in  any  tribunal  at  the  suit 
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of  any  private  person,  unless  by  her  ovm  consent.  {O^ Con- 
ner V.  Pittsburgh,  18  Penn.  R.  189;  ll^A  ^mt.  Const.  U.  S., 
2  Dallas,  479 ;  1  Kent's  Com.,  8th  ed.,  side  paging  350.) 

II.  It  is  quite  usual  for  States  to  divest  themselves  of 
this  irresponsibility  in  a  greater  or  less  degree,  and  to 
permit  actions  against  themselves  in  ordinary  or  special 
tribunals.  Where  this  is  not  done,  the  legislature  is  always 
the  fountain  whence  the  State  dispenses  its  justice  to  the 
individual  claimant.  (Per  Blair,  J.,  Chisholm  v.  Georgia^ 
2  Dallas,  459,460;  Per  Denio,  J.,  Guilford  v.  Chenango^  3 
Kern.  149 ;  3  Story's  Com.  on  Const.  §  1672.) 

III.  Michigan,  by  its  constitution  of  1857,  stripped  its 
legislature  of  all  power  to  allow  a  "private  claim  or 
account,"  and  denuded  the  State  of  all  power  to  do  justice 
to  its  individual  creditor  except  through  means  provided 
by  **g€7iera/"  laws. 

IV.  The  constitution  and  the  statutes  subsequently 
enacted  in  the  same  year,  constituted  the  Board  of  State 
Auditors,  with  power  to  "examine,  adjust  and  settle" 
private  claims  against  the  State;  and  upon  allowance  of 
any  such  claim  it  was  enacted  that  the  claimant  should 
"be  entitled  to  a  warrant"  therefor  on  the  State  Trea- 
surer, and  payment  thereof  "forthwith.'^  And  this  was 
the  only  way  in  which,  under  the  constitution  and  laws 
of  Michigan,  a  private  claim  against  the  State  could  be 
allowed  or  rejected,  or  in  any  way  considered  or  acted 
upon. 

V.  The  intent  of  the  constitution  and  laws  of  Michigan — 
in  organizing  this  Board  of  Auditors — ^to  create  a  judicial 
tribunal,  is  manifest. 

1.  It  is  required  to  record  its  proceedings,  to  act  on 
testimony,  and  its  judgment  against  the  State  is  to  be 
immediately  executed  by  ministerial  officers  having  no 
discretionary  power,  and  who,  should  they  hesitate,  might 
be  at  once  coerced  by  mandamus.  {Kendall  v.  United 
States,  12  Peters,  616,  617 ;  S.  C,  626,  627,  642.) 

2.  To  complete  its  character  as  a  judicial  tribunal, 
nothing  was  necessary  except  that  the  respondent  should 
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be  duly  summoned.  And  this  is  expressly  provided  for. 
(Act  of  1848,  Case  fo.  893,  made  applicable  by  Schedule 
to  Constn.  of  1861,  §  1 ;  6  Peters'  U.  S.  R.  229,  242.) 

3.  Here  are  actor^  reus,  and  judex,  due  provision  *for 
testimony,  for  regular  sittings,  for  summons  to  respondent, 
and  for  an  absolutely  compulsory  execution  of  the  judg- 
ment. No  power  in  the  State  could  stay  such  execution. 
It  conforms  to  the  advice  of  Tucker  and  Story  as  to  the 
proper  construction  of  a  court  of  absolute  authority  in 
which  the  sovereign  shall  be  eflfectually  suable.  (3  Story 
on  Const.  §  1612;  1  Tucker's  Blackstone,  App.  352.) 

4.  There  can  be  no  pretence  that  the  decision  was  not 
intended  to  he  final. 

a.  Nt)  review  is  provided  for. 

b.  The  execution  is  immediate  and  compulsory  upon  the 
State  officers.  They  cannot  withhold  payment.  {Kendall 
V.  United  States,  12  Peters'  528,  530,  611.  On  this  branch 
of  that  case,  the  court  was  unanimous.  U.  S.  Statutes  at 
Large,  Vol.  6,  665.) 

c.  The  want  of  power  in  the  Board  to  pronounce  judg- 
ment and  issue  execution  against  the  claimant  for  an  off-set 
or  counter-claim  proves  nothing.  Such  was  generally  the 
case  in  courts  of  law  until  quite  recently.  {Bridge  v. 
Johnson,  5  Wend.  360.) 

YI.  No  technical  impediment  to  holding  that  the  Board 
of  Auditors  exercised  judicial  power  grows  out  of  the 
particular  wording  of  the  Michigan  Constitution  in  relation 
to  the  judicial  department.  {People  v.  Mayor,  25  Wend.  11 ; 
Morrison  v.  McDonald,  21  Maine,  555 ;  State  y.  Wilmington 
City  Council,  3  Harrington,  299.) 

Second.  The  decision  of  the  Board  of  Auditors  being  a 
judicial  determination,  final  in  its  nature  between  the  State 
of  Michigan  on  the  one  part,  and  the  Phoenix  Bank  upon 
the  other,  it  cannot  be  impeached  or  reviewed  except  by 
an  original  suit  in  equity  for  relief,  on  the  ground  of  some 
fraud  practiced  by  the  successful  party,  in  obtaining  the 
decision.      {Byers  v.  Surget,  19  How.  U.  S.  R.  308;    16 
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Peters,  611 ;  16  Barb.  S.  C.  R.  228 ;  Wright  v.  MUler,  1 
Sandf.  V.  C.  B.,  120.) 

Third.  The  plaintiffs,  upon  any  construction  of  the  evi- 
dence, wholly  failed  to  make  out  a  case  for  relief  under 
this  head  of  equity  jurisdiction. 

I.  The  sovereign  immunity  from  doing  justice  upon 
compulsion,  does  not  exist  when  the  State  is  a  suitor  in  a 
civil  action  against  an  individual  even  in  her  own  courts. 
{United  States  v.  Ringgold,  8  Peters,  163.)  ' 

U.  New  York  being  an  independent  State,  no  principle 
of  reason,  justice,  or  policy  would  justify  our  courts  in 
treating  a  foreign  nation,  or  a  sister  State,  when  prosecut- 
ing a  civil  action  before  them,  as  having  any  greater  privi« 
leges  than  any  private  individual,  especially  where  such 
action  is  against  our  own  citizens. 

III.  If  fraud  or  ill-faith  of  a  character  remediable  in 
this  way,  was  practiced  in  obtaining  the  decree,  it  does 
not  follow  as  a  consequence  that  the  whole  decree  or  judg- 
ment must  be  vacated.  It  is  not  the  natural  office  of  fraud 
or  falsehood  to  taint  any  more  than  it  touches.  And,  inas- 
much as  every  fact  affecting  the  original  justice  of  the 
defendants'  claim,  was  fairly  and  fully  presented,  and  th& 
whole  merits  of  that  question  fully  considered  and  adjudged, 
the  State  of  Michigan  has  no  right  to  a  review  thereof, 
merely  because  a  certain  independent  defence,  founded  on 
circumstances  subsequently  supervening,  and  essentially  in 
the  nature  of  part  payment,  release,  or  counter-claim,  was 
not  tried.  Her  utmost  equity  is  to  have  now,  the  trial  of 
which  she  was  deprived  then,  i.  e.,  the  trial  of  that  defense. 

1.  It  would  have  been  a  confounding  of  right,  and  an 
irregular  and  unlawful  exercise  of  judicial  power  in  the 
Board  of  Auditors,  to  permit  those  subsequent  circum* 
stances  to  influence  their  judgment  on  the  primary  ques- 
tion as  to  the  original  validity  of  the  claim.  It  is  a  pre- 
sumptio  juris  et  de  jure  that  the  alleged  fraud  could  not 
have  affected  the  trial  of  that  question. 

2.  The  objections  to  the  original  justice  of  the  claim  are 
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founded  on  Ijie  strictum  jus.     They  are  quite  of  a  strict 
and  technical  nature. 

lY.  The  circumstances  which  are  said  to  have  been 
suppressed  did  not  constitute  a  bar.  If  presented  as"  a 
defence  against  a  claim  valid  in  its  origin,  they  ought  to 
have  been  overruled  by  the  auditors;  and  in  any  court 
acting  upon  principles  of  enlightened  justice,  as  understood 
and  administered  in  courts  of  law  and  equity,  they  would 
be  rejected.  They  present  a  trap-defense,  merely  technical 
at  best,  that  was  unreasonable  and  unconscientious  in  the 
highest  degree. 

1.  When  it  was  ascertained  that  the  two  Michigan  banks 
which  held  the  funds,  were  approximating  to  insolvency, 
the  circumstances  were  such  as  to  warrant  the  Phoenix 
Bank,  without  any  concurrence  or  consent  of  Michigan,  to 
intervene,  as  trustee  for  whom  it  might  concern,  and  save 
what  could  be  saved  from  the  impending  wreck. 

o.  Michigan  did  not  recognize  the  claim,  refused  to  pass 
upon  the  question  of  its  validity,  or  to  unite  in  selecting 
an  agent  to  act  for  either  party,  as  the  event  might 
determine. 

i.  She  rested  upon  her  sovereign  immunity  from  suit  at 
law  or  in  equity,  and  she  could  not  be  coerced  or  quickened 
in  any  way. 

G.  It  was  highly  inequitable  to  leave  the  owner  of  a 
claim  in  this  condition.  And  where  the  claim  is  ultimately 
established,  it  cannot  be  maintained,  in  equity,  that  the 
intervention  of  the  claimant  and  his  intermeddling  with 
the  subject  of  the  claim,  was  in  any  other  character  than 
as  agent  or  trustee,  constituted  by  the  necessity  of  the  case 
for  whom  it  might  concern. 

2.  The  claimant  intervening  as  the  Phoenix  Bank  did  in 
this  case,  in  good  faith,  to  save  what  might  be  saved  from 
the  wreck,  was  only  responsible  for  good  faith  and  reason- 
able and  judicious  management  of  the  things  dealt  with  in 
the  trusteeship. 

3.  Michigan  perverted  her  sovereign  power  to  an 
unequitable  purpose  when  she  compelled  the  Phoenix  Bank 
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to  become  salvor ;  and  the  attempt  to  make  the  Bank's 
acts  as  such  salvor,  a  bar  to  the  claim,  on  the  technical 
ground  that  such  acts  were  resumptions  of  the  property 
for  which  the  claim  arose,  is  highly  inequitable. 

4.  The  acts  of  interference  by  the  Phoenix  Bank  with 
the  claims  of  the  Michigan  Banks,  being  the  acts  of  a 
trustee  for  whom  it  might  concern,  they  constituted  no 
defense  to  the  claim. 

5.  Michigan  could  only  claim  an  account  of  the  trustee- 
ship. The  amount  accruing  on  such  account,  might  have 
constituted  a  set-oflF  before  the  auditors;  but  Michigan 
had  her  election  to  claim  it  in  that  way  or  to  bring  a  cross- 
action  for  it.  The  judgment  of  the  creditors  did  not 
extinguish  it,  and  Michigan  can  now  claim  it  in  a  proper 
action.  • 

6.  In  such  action,  Michigan's  set-oflF  would  not  constitute 
a  technical  diflSculty  in  the  way  of  justice,  in  respect  of 
the  original  claim;  but  would  stand  on  its  own  independent 
merits. 

7.  These  considerations  show  that  this  action  is  brought 
under  a  wrong  head  of  equity  jurisdiction.  Michigan  can 
obtain  full  justice  without  touching  the  decision  of  the 
auditors. 

8.  This  view  applies  with  equal  force  to  the  supposed 
countermand  of  the  draft  on  the  bank  of  the  River  Raisin. 
The  order  was  a  perfect  assignment  in  equity  and  probably 
at  law  of  the  fund  in  question.  {Mandeville  v.  Welch,  5 
Wheat.  277.) 

9.  The  releases  executed  by  the  Phoenix  Bank  to  the 
Michigan  Banks  and  to  Stewart,  did  not  bind  Michigan. 
And  if  they  did  it  would  not  vary  the  case.  They  were 
necessary  acts. 

y.  Michigan  had  the  most  ample  notice  of  all  the 
circumstances  alleged  to  have  been  suppressed.  And  gross 
laches  and  negligence  are  imputable  to  her. 

VI.  It  never  has  been  held  except  in  respect  to  infant 
defendants,  that  a  claimant  prosecuting  a  demand  before 
a  court  of  arbitrators,  was  bound  candidly  to  disclose  all 
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that  he  knew  concerning  facts,  which  might  be  available  to 
the  other  side.  A  code  of  ethics  which  enjoined  this  duty 
on  a  plaintiff  on  pain  of  a  review  in  equity  by  suit  for  fraud 
would  be  fraught  with  intolerable  mischiefs.  *  Interest  rei- 
fuhlica  ut  sit  finis  litium. 

The  judgment  should  be  reversed. 

J.  M.  Howard^  Attorney  General  of  Michigan,  and  J.  i, 
Jemegan,  for  Respondents. 

Insisted,  that  the  claim  of*  the  defendants  against  the 
State  of  Michigan,  was  illegal  and  fraudulent  in  its  origin, 
because : 

I.  The  letter  of  Gov.  Mason  to  Delafield,  of  February 
24,  1838,  is  the  sole  basis  of  the  defendants'  claim  against 
the  State.  But  this  authorized  an  advance  to  Norton, 
only  in  case  that  funds  had  been  received  from  the  negotia- 
tion t)f  the  State  bonds  in  the  possession  of  Delafield.  But 
none  of  these  bonds  had  been  negotiated,  and,  consequently, 
the  State  had  no  funds  in  Delafield's  hands,  out  of  which 
the  advance  could  be  made. 

II.  This  letter  confers  no  authority  whatever  for  creat- 
ing a  debt  against  the  State.  It  merely  authorizes  the 
transfer  of  State  funds  in  the  hands  of  Delafield  (should 
any  such  funds  be  on  deposit,)  to  the  State  Bank  of  Mich- 
igan, the  legal  depository  of  thpse  funds.  The  direction  of 
the  letter  is,  that  these  funds  be  advanced  on  the  certificate 
of  deposit  of  Norton,  as  cashier  of  the  State  Bank.  The 
effect  of  such  a  transaction  would  have,  been  to  have  made 
the  State  Bank,  instead  of  Delafield,  the  debtor;  in  other 
words,  its  effect  would  have  been  merely  to  have  transferred 
the  funds  from  the  hands  of  Delafield  into  the  State  Trea- 
sury. But  Delafield  made  the  advance  upon  the  simple 
receipt  of  Norton. 

III.  The  advance  was  made  in  drafts  of  the  Phoenix 
Bank,  upon  the  Bank  of  River  Raisin  and  the  Farmers'  and 
Mechanics'  Bank  of  Michigan.  But  the  letter  contains  no 
authority  to  receive  drafts  instead  of  money,  and  especially 
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drafts  upon  banks,  then  in  a  state  of  suspension.  That 
both  of  these  banks  had  then  (March  13,  1838)  suspended, 
see  evidence  of  Romeyn. 

IV.  Thetjurt  receipt  of  Norton,  "Received  of  the  Phoe- 
nix Bank  the  above  letter,  John  Norton,  Jr.,  Cashier,"  does 
not  even  purport  to  bind  the  State,  or  to  be  given  on 
account  of  the  State. 

y.  The  letter  did  not  authorize  an  advance  on  the 
security  of  State  bonds,  but  simply  and  purely  of  money 
already  realized  on  the  sale  of  such  bonds,  if  such  money 
there  were. 

VI.  The  Governor  had  no  authority  to  pledge  the  bonds, 
or  to  sell  them  for  anything  but  cash.  That  a  power  given 
to  borrow  money  by  the  sale  of  State  bonds,  negatives  $i 
power  to  sell  them  on  credit,  and  that  they  cannot  be  sold 
on  credit  without  an  express  authority  for  that  purpose, 
has  already  been  settled  in  this  State,  in  the  case  of  Dela- 
field  V.  Stale  of  Illinois,  26  Wendell,  192,  223;  S.  C.  2  Hill, 
159,  173.  The  reason  and  principle  of  this  decision  apply 
with  at  least  equal  force  to  the  pledge  of  bonds.  Besides, 
it  has  been  repeatedly  decided,  that  an  authority  to  sell, 
does  not  imply  an  authority  to  pledge.  {Urquhart  v. 
Mclvery  4  Johns.  R.  103,  111;  Peterson  v.  Tash,  2  Strange, 
1178;  Jfewsom  v.  Thornton,  6  East,  17;  Martini  v.  Coles, 
1  M.  and  Selw.  140,  146 ;  Laussatt  v.  Lippincott,  6  Serg.  and 
R.  386.) 

The  act  of  the  Legislature  which  confers  the  authority 
upon  the  Governor,  contains  no  power  to  pledge  the  bonds 
or  to  sell  on  credit.  This  act  was  a  special  authority,  and 
must  be  strictly  construed.  To  use  the  language  of  Chan- 
cellor Kent,  in  the  case  of  Denning  v.  Smith,  3  Johns.  Ch. 
R.  344,  which  was  adopted  as  law  by  the  Court  of  Errors, 
in  the  case  of  Delafield  v.  The  State  of  Illinois,  uhi  supra, 
**the  purchaser  is  presumed  to  know  that  special  authority, 
for  it  is  cc^ntained  in  the  act,  and  if  he  purchases  in  cases 
in  which  that  special  authority  was  not  pursued,  he  pur- 
chases at  his  peril." 

Second.  If  any  claim  ever  existed  against  the  State,  it 
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was  eztingaished  and  satisfied  by  the  countermand  of  one 
of  the  drafts,  and  the  settlement  of  both  made  with  the 
Michigan  banks. 

I.  The  countermand  by  the  Phoenix  Bank  of  the  draft  on 
the  Bank  of  River  Raisin,  and  the  assent  of  the  latter  thereto, 
was  a  re-transfer  to  the  former  of  the  fund  against  which 
the  draft  was  drawn,  and  a  discharge  of  the  State. 

n.  The  securities  received  by  Stewart  from  the  Bank  of 
River  Raisin  and  the  Michigan  State  Bank,  were  received 
expressly  in  payment  and  discharge  of  the  debts  due  from 
them  as  drawees  of  the  drafts.  These  debts  were  therefore 
extinguished,  and  with  them  the  liability  of  the  State. 

in.  The  consent  of  the  Auditor  General,  that  Stewart, 
the  agent  of  the  Phoenix  Bank,  should  hold  the  securities 
as  trustee,  transferring  them  *'  to  the  State  in  case  they 
recognize  their  indebtedness ;  if  not,  then  to  the  Phoenix 
Bank,"  with  or  without  the  reservation  made  by  that 
officer,  that  he  did  not  in  any  manner  recognize  the  claim, 
did  not  have  the  effect  to  continue  the  liability  of  the^ 
State,  if  such  liability  existed. 

a.  The  Auditor  General  had  no  power  to  create,  continue, 
or  revive  a  debt  against  the  State.  Like  all  State  officers, 
he  was  an  agent  acting  under  a  special  authority,  which 
must  be  strictly  pursued.  That  special  authority  is  the 
act  creating  his  office  and  defining  its  duties.  This  does 
not  purport  to  confer  any  authority  to  create  a  liability 
on  the  part  of  the  State,  or  to  change  or  modify  such 
liability.  To  adopt  the  language  of  the  Court  in  the  case 
of  Delafield  v.  State  of  Illinois,  already  cited,  and  which, 
though  applied  in  that  case  to  a  contract  for  the  sale  of 
State  bonds  on  credit,  or  at  less  than  their  par  value,  is 
equally  applicable  to  this:  ''all  the  State  officers  together, 
including  the  Governor,  the  Auditor  and  the  Fund  Com- 
missioners, could  not  legally  make  such  a  contract  as  this." 

(.  The  arrangement  with  the  Auditor  was,  that  Stewart 
should  hold  the  securities  as  trustee,  transferring  them  to 
the  State,  ''  in  case  they  recognize  their  indebtedness;  if  not, 
then  to  the  Phoenix  Bank.^^    But  the  State   persistently 
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refused  to  recognize  its  indebtedness,  and,  in  the  meantime, 
Stewart  collected  or  disposed  of  a  large  part  of  the  securi- 
ties, and  accounted  therefor  to  the  Phoenix  Bank. 

IV.  The  exercise  by  the  Phoenix  Bank  of  acts  of  owner- 
ship over  the  securities,  their  directions  to  Stewart  to 
change  and  dispose  of  a  portion  x)f' these  securities,  their 
acceptance  of  a  conveyance  from  him  of  the  lands  received 
from  the  Michigan  State  Bank,  and  the  discharge  of  Stewart 
from  all  liability  for  the  moneys  collected  by  him  out  of 
these  securities,  amounting  to  about  $2000,  besides  expenses, 
was  an  adoption  of  the  settlements  made  by  Stewart  as  a 
final  satisfaction  of  the  entire  claim,  an  acknowledgment 
of  the  two  Michigan  banks  as  the  sole  debtors,  and  a  final 
discharge  of  the  State.  (1  Parsons  on  Contracts,  47,  41 ; 
Bolton  V.  Hillersden,  1  L.  Raymond,  224;  Cornwalv.  Wilson, 
1  Vesey  Sr.  509 ;  Farmers^  Loaii  Co,  v.  Walworth,  1  Coms.  447.) 

Third.  The  Board  of  Auditors  were  mere  agents  of  State, 
and  not  a  judicial  tribunal,  and  their  allowance  of  the  claim 
does  not  estop  the  State  from  disputing  its  validity  in  this 
action,  nor  can  that  allowance  have  any  greater  effect  given 
it  than  an  ordinary  settlement  and  adjustment  of  an  account. 

Fourth,  The  allowance  of  the  claim,  therefore,  and  its 
payment  by  the  State  having  been  made  in  ignorance  of 
material  facts,  and  such  ignorance  not  )iaving  been  the 
result  of  any  negligence  on  the  part  of  the  State,  the 
money  can  be  recovered  back  in  this  action. 

Fifth.  If  the  decision  of  the  Board  of  auditors  is  to  be 
claimed  to  have  the  force  of  a  judgment  at  law,  then  it  is 
void,  as  having  been  obtained  by  fraud. 

I.  There  was  a  fraudulent  suppression  of  the  truth  by 
the  bank,  in  withholding  from  the  Board  of  Auditors  the 
knowledge  of  facts  which  bore  directly  upon  the  justice  of 
the  claim,  which  it  was  the  right  of  the  Board  to  know, 
and  which  it  was  the  duty  of  the  defendants  to  communicate. 

fl.  The  facts  thus  fraudulently  suppressed  were :  the 
letter  of  countermand  of  the  draft  of  $7,900 ;  the  settle- 
ments made  by  Stewart  with  the  Bank  of  the  River  Raisin 
and  the  Michigan  State  Bank ;  the  demand  by  the  defendants 


NEW  YORK— JUNE,  1860.  4Y 


The  People  of  Michigan  v.  The  Phoenix  Bank. 


from  Stewart  of  the  deed  of  August,  1852,  and  its  execu- 
tion to  them  by  Stewart;  the  exercise  by  the  defendants 
of  control  and  ownership  over  the  securities  received  by 
Stewart;  the  exchange  of  a  portion  of  these  securities  for 
lands  in  Michigan,  and  the  release  by  the  defendants  of 
Stewart  from  all  liability  to  account  for  the  $2,000  which 
he  had  collected  out  of  the  securities. 

6.  These  facts  constituted  a  perfect  defense  to  the  claim 
of  the  defendants  against  the  State,  (see  authorities  cited 
under  second  point ;)  no  honest  tribunal,  in*  the  face  of  such 
facts,  would  ever  have  allowed  the  claim ;  it  was  the  right 
of  the  Board  and  of  the  State,  not  only  in  foro  conscientia,  but 
juris  et  de  jure,  to  know  them,  and  consequently,  the  duty 
of  the  defendants  to  disclose  them.  {Loomer  v.  Wheelright, 
3  Sand.  Ch.  136 ;  B(yrden  v.  Fitch,  15  J.  R.  121 ;  19  Id.  164.) 

c.  The  State  and  the  Board  of  Auditors  were  ignorant 
of  these  facts. 

d.  The  countermand  of  the  draft  of  $T,900  had  never  been 
communicated  to  the  Legislature,  or  to  any  officer  of  the 
State,  and  the  settlements  with  the  Michigan  banks  occurred 
more  than  ten  years  before,  and  none  of  the  papers  rela- 
ting thereto  were  in  the  archives  of  the  State. 

t.  During  the  eight  years  preceding  the  allowance  of 
the  claim,  while  the  officers  of  the  Government  were  con- 
stantly changing,  no  communication  whatever  appears  to 
have  been  made  to  any  officer,  and  at  no  time  whatever  to 
the  executive.  To  found  a  presumption  of  actual  knowledge 
in  the  State  at  the  time  of  the  allowance  and  payment  of 
the  claim  in  1854,  on  facts  of  this  kind,  would  be,  we 
submit,  to  overturn  all  the  e&tablished  principles  which 
govern  this  subject. 

II.  The  concealment  and  suppression  of  these  facts  by 
the  defendants  was,  therefore,  a  fraud,  which  renders  the 
award  of  the  Board  of  Auditors  a  nullity,  and  entitles  the 
plaintiff  to  a  recovery  in  this  action.  {^Fenemore  v.  United 
States,  3  Dall.  357  ;  Journals  of  Congress,  vol.  vii.,  Jan.  1, 
1181,  to  Nov.  2,  1782,  and  same,  vol.  ix.,  219 ;  Foster  v. 
Wood,  6  Johns.  Ch.  89;  Duncan  v.  Lyon,  3  Id.  351;  Simson 
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V.  Hart,  U  J.  R.  63 ;  Dobson  v.  Pearce,  2  Kern.  156;  Wil- 
liams  V.  iee,  3  Atk.  223 ;  Countess  of  Gainsborough  v.  Gif- 
ford,  2  Peere  Wms.  424;  Fermors'  case,  3  Coke,  77.) 

III.  This  fraud  is  aggravated,  and  the  suppression  of 
truth  converted  into  a  suggestion  of  falsehood,  by  the 
declaration  of  the  defendants'  agent  to  the  Board  of 
Auditors,  that  he  would  "fully  and  fairly  state  every 
defence  that  he  had  ever  heard  hinted  at." 

ly.  There  was  also  a  direct  suggestion  of  falsehood  on 
the  part  of  the  defendants,  in  the  statement  made  on  their 
behalf  to  the  Board,  that  **  the  Phoenix  Bank  had  never 
been  repaid  a  dollar  to  this  [that]  day." 

a.  This  statement  was  false.  The  bank  then  held  a 
deed  for  over  2,000  acres  of  land  received  on  account  of 
this  claim,  and  the  value  of  which  is  probably  equal  to 
the  claim  itself.  Their  agent  had  collected  not  less  than 
$2,000  in  cash,  and  had  exchanged  the  balance  of  the 
securities  received  from  the  Bank  of  the  River  Raisin,  by 
their  consent,  for  other  lands  in  Michigan,  worth  at  the 
time,  as  their  own  agent  swears,  the  full  amount  of  the 
securities. 

b.  The  defendants  knew  it  to  be  false.  The  attorney 
who  made  the  statement  had  then  in  his  possession  the 
deed  to  the  bank  'for  the  lands,  and  the  bank  had  in  its 
possession  all  the  correspondence  with  Stewart  produced 
on  the  trial,  showing  the  dispositi9n  made  by  him  of  the 
securities. 

c.  The  statement  was  relied  upon  by  the  Board,  and  it 
was  intended  by  the  defendants  that  it  should  be  relied  on. 
The  fact  that  the  defendants  withheld  all  evidence  and  all 
facts  which  would  have  shown  their  representations  to  be 
false,  and  that  their  agent  promised  to  fairly  and  fully 
state  to  the  Board  all  the  facts  on  both  sides,  is  conclusive 
evidence  that  they  intended  to  induce  the  Board  to  rely  on 
the  truth  of  these  statements.  It  will  hardly  be  contended 
that  Stewart  was  released  for  the  benefit  of  the  State ;  or 
that  lands,  the  description  of  which,  and  the  disposition 
made  of  them,  have  not  even  yet   come  to  light,  were 
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received  or  disposed  of,  and  the  results  concealed  by  tlie 
bank  for  the  benefit  of  the  State  of  Michigan. 

Sixth.  The  defendants,  having  become  assignees  of  this 
claim  in  1854,  toot  it  cum  onerCj  subject  to  all  the  equities 
which  existed  at  the  time  of  the  assignment,  and  to  all  the 
defenses  which  existed  against  the  assignor.  1  Parsons  on 
Contracts,  195,  and  authorities  there  cited. 

The  judgment  should  be  a£Srmed. 

Robertson,  J. — The  capacity  in  which  the  Board  of  Audi- 
tors of  the  State  of  Michigan  acted  in  passing  upon  the 
claim  of  the  defendants  against  such  State,  having  been 
fully  discussed  and  settled  in  the  former  opinion  of  this 
Court  at  genei;al  term,  when  this  case  was  before  it  on 
appeal,  a  re-examination  of  that  question  is  rendered 
entirely  unnecessary. 

It  was  then  held,  that  the  proceedings  and  decisions  of 
such  Board  "were  as  truly  judicial  in  their  nature  as  those 
of  any  special  tribunal  constituted  by  competent  authority, 
to  hear  and  decide  controversies  between  adverse  parties, 
not  proceeding  according  to  the  course  of  the  common  law, 
or  the  mode  usual  in  Courts  of  Chancery."  And  it  was 
farther  held,  that  a  sum  of  money  adjudged  by  such  tribu- 
nal to  be  due  upon  a  claim  within  its  jurisdiction,  submitted 
in  good  faith  to  it,  in  the  manner  prescribed  by  the  law 
creating  it,  and  paid  by  the  State  in  pursuance  of  such 
adjudication^  could  **  not  be  recovered  bact  merely  because 
the  court  in  which  a  suit*  may  be  brought  for  the  purpose, 
id  of  the  opinion  that  such  tribunal  was  clearly  wrong  in 
the  conclusion  to  which  it  came,  or  because  factsT  existed 
which,  if  proved,  would  have  led  to  an  adverse  decision." 

But  the  decision  of  such  Board  of  Auditors  has  been 
declared  in  the  conclusions  of  law  at  special  term  in  this 
case,  to  be  null  and  void,  on  the  ground  that  it  was  con- 
trary to  law,  equity  and  good  conscience,  and  procured  by 
fraud  practiced  by  the  present  defendants  in  their  pro- 
ceedings before  such  Board,  in  the  prosecution  of  such 
claim,  during  the  ignotance  by  the  members  of  such  Board, 
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and  the  plaintiffs,  of  certain  facts  now  established,  such 
ignorance  being  without  fault  or  negligence  on  their  part. 
Those  conclusions  do  not  state  of  what  such  fraud  con- 
sisted, but  another  one  states  it  to  have  been  the  duty  of 
the  defendants  to  have  communicated  to  such  Board,  during 
the  pendency  of  such  claim  before  it,  the  fact  of  which  it 
was  so  ignorant.  The  origin  of  that  duty  is  not  distinctly 
stated,  but  it  must  be  inferred,  if  it  existed  at  all,  to  have 
grown  out  of  relations  between  the  defendants  and  either 
the  Board  or  the  plaintiffs,  so  that  the  fraud  may  be  assu- 
med to  have  consisted  of  a  breach  of  duty,  in  not  disclosing 
facts  within  the  knowledge  of  the  defendants,  to  the  Board 
or  the  plaintiffs,  which  the  relations  between  them  obligated 
the  former  to  make  known.  There  does  not  seem  to  have 
been  any  active  fraud  charged,  unless  the  written  statement 
to  such  Board  by  the  defendants'  counsel,  that  the  defences 
stated  by  him  were  all  he  had  ^^  ever  heard  hinted  at"  **and 
that  the  defendants  had  never  been  paid,'^is  to  be  consid- 
ered as  such.  Those  allegations,  and  the  omission  by  both 
such  counsel  and  the  defendants  to  notify  such  Board  of 
the  occurrence  of  certain  facts,  are  found  by  the  court  at 
special  term  (as  a  fact,)  to  have  been  made  in  the  full  belief, 
that  if  the  actual  facts,  or  such  notice  as  was  sufficient  to 
lead  to  inquiry,  had  come  to  the  knowledge  of  the  Board, 
the  claim  would  have  been  rejected.  Among  the  facts  so 
suppressed,,  however,  was  the  countermand  of  a  draft,  which 
was  not  found  by  the  court  at  special  term  to  have'  been 
one  of  those  which  it  was  the  duty  of  the  defendants  to 
have  disclosed,  and  whose  omission  therefore  became  part 
of  the  fraud.  So  too,  as  a  receipt  by  either  the  defendants  or 
their  assignors,  of  any  part  of  the  moneys  received  upon  cer- 
tain settlements,  was  not  found  to  be  any  of  the  facts  so  sup- 
pressed, which  it  was  the  duty  of  the  defendants  to  have 
disclosed,  it  will  hardly  be  claimed  that  their  counsel's 
allegation  that  they  had  not  been  paid  anything,  constituted 
any  part  of  such  fraud.  So  that  the  fraud  is  finally  reduced 
to  an  omission  to  state  to  such  Board  facts  now  established, 
which  it  was  held  as  matter  of  law  that  it  was  the  duty  of 


NEW  YORK— JUNE,  1860.  61 


The  People  of  Michigan  v.  The  Phoenix  Bank. 

—  -  ■  '  - 

these  defendants  to  have  communicated  to  the  Board  of 
State  Auditors.  The  question  of  negligence  on  the  part 
of  the  plaintiffs,  in  ascertaining  the  omitted  facts,  seems 
also  to  have  entered  somewhat  into  the  decision  at  special 
term;  but  although  certain  facts  are  established  in  this 
case,  tending  to  prove  notice  at  least  sufficient  to  have  put 
the  plaintiffs  upon  inquiry  after  such  omitted  facts,  no 
conclusion  of  law  is  stated,  whether  such  evidential  facts 
did  or  did  not  operate  as  a  notice  of  that  kind ;  and  this  is 
the  more  remarkable,  as  the  opinion  given  at  the  time  of 
the  former  judgment  at  general  term,  holds  that  the  State 
and  its  officers  were  notified  of  at  least  one  of  those  facts, 
to  wit,  certain  settlements,  and  that  the  notification  of  it 
to  such  Board  would  have  led  to  an  inquiry,  which  must 
have  resulted  in  a  disclosure  of  all  the  other  facts  now 
established.  I  am  induced,  therefore,  to  think  that  the 
judgment  at  special  term  was  given  upon  the  assumption, 
that  previous  notice  to  the  State  of  Michigan  of  facts  suffi- 
cient to  put  her  upon  inquiry  if  she  had  been  a  private 
individual,  and  to  have  enabled  her  to  follow  up  such 
inquiry  to  ultimate  knowledge,  ought  not  to  disturb  it. 

I  tfiink,  therefore,  the  question  is  plainly  presented, 
whether  there  were  any  such  relations  between  the  defend- 
ants and  plaintiffs,  as  to  have  made  it  the  duty  of  the 
former  to  have  presented,  if  known  to  them,  every  omitted 
fact  to  the  Board,  which  could  operate  in  favor  of  the 
latter,  because  if  there  were,  it  is  now  urged,  that  any  want 
of  candor  in  that  respect  was  the  practice  of  a  fraud  upon 
the  Board  itself  even  as  a  judicial  tribunal.  It  is  not 
claimed  that  such  suppression  was  accomplished  by  hood- 
winking the  present  plaintiffs;  by  preventing  them  by  false 
representations -from  appearing  before  such  Board,  or  being 
heard  or  presenting  testimony ;  no  undue  advantage  in  the 
form  or  manner  of  iifvestigation  is  pretended,  and  the  final 
decision  is  admitted  to  be  free  from  partiality  or  any  undue 
influence.  The  fraud  is  claimed  to  have  been  perpetrated 
upon  the  tribunal  itself,  by  the  violation  of  a  supposed 
obligation  to  disclose  everything  known  to  the  defendants, 
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or  of  the  undertaking  of  the  defendants'  counsel  to  enume- 
rate every  defense  that  he  had  heard  hinted  at.  No  ground 
or  source  of  such  obligation  has  been  suggested  except  the 
general  moral  duty  of  fairness.  It  is  not  pretended  to  arise 
out  of  any  relation  between  a  tribunal  and  suitors  before 
it,  and  it  would  be  difficult  to  suggest  how  a  court  could 
be  so  interested  in  the  result  of  a  case  to  be  adjudicated 
by  it,  as  to  entitle  it  to  take  legal  proceedings  to  set  aside 
its  own  judgment  or  deprive  either  party  of  its  fruits, 
because  such  party  had  withheld  facts  material  to  a  deci- 
sion of  the  case  abstractly  just ;  because  clearly  the>party 
imposed  upon  must  be  the  same  party  as  that  which  has  a 
right  to  relief;  it  is  not  said  that  the  adverse  party  has  a 
right  to  the  disclosure,  but  the  court,  and  of  course  as  a 
court.  Now  the  only  case  in  which  such  a  principle  has 
prevailed  is  that  of  infants^  where  the  court  acts  rather  as 
a  guardian  making  an  agreement  in  their  behalf,  than  an 
impartial  tribunal.  (  Wright  v.  Mlhr,  1  Sandf.  S.  C.  119; 
Shedden  v.  Patrick^  28  Eng.  L.  &  Eq.  R.  56 ;  Loomer  v. 
Wheelwright,  3  Sandf.  Ch.  R.  159.)  In  Bateman  v.  WUloe, 
(1  Sch.  &Lef.  209,)  Ld.  Redesdale  well  observes,  that  owing 
to  the  inattention  of  parties  and  other  pauses,  exact  justice 
can  seldom  be  done,  and  if  it  could,  it  is  more  important  to 
put  an  end  to  litigation;  and  in  the  same  case  he  adds,  that 
a  court  of  equity  cannot  enter  upon  matters  once  investi- 
gated, according  to  the  ordinary  rules  established  by  the 
legislature  and  courts.  Courts  can  only  decide  upon  alle-^ 
gations  and  proofs,  and  the  annulling  of  their  decisions 
because  somebody  ought  to  have  brought  something  to 
their  notice  not  previously  known  to  them,  would  let  in  a 
flood  of  collateral  litigation,  and  make  a  collateral  suit  more 
effective  than  an  appeal,  introducing  into  it  the  additional 
issue  of  knowledge  by  the  successful  party,  and  the  judge 
of  the  withheld  facts,  and  perhaps  also  want  of  knowledge 
by  the  former  of  the  ignorance  of  the  latter. 

Nor  can  this  duty  spring  jErom  the  official  position  of  the 
members  of  the  Board  in  this  case,  or  its  mode  of  proceed- 
ing, the  evidence  upon  which  they  had  a  right  to  act,  or 
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the  want  of  opportunity  to  the  plaintiffs  to  be  heard.  As 
far  as  the  ofScial  position  of  the  members  was  concerned 
the  defendants  had  most  cause  to  complain,  as  they  did  not 
select  one  {txparte  Rogers,  7  Cow.  526.)  There  might  also  be 
some  weight  in  the  principle,  if  the  Board  were  required  to 
guard  the  State's  rights  and  act  as  a  judge  advocate ;  but 
they  are  only  required  to  notify  the  attorney  general,  whoso 
express  duty  it  was  by  a  State  law  to  attend  and  represent 
the  State.  If.  exparte  affidavits  could  have  been  received, 
and  there  were  no  means  of  compelling  the  attendance  and 
answers  of  witnesses,  there  would  be  more  room  for  scruti- 
nizing the  representations  of  the  successful  party ;  but  in 
this  Board  the  attendance  of  witnesses  and  the  examination 
of  the  claimant  under  oath  could  have  been  compelled* 
If  they  had  been  obliged  to  dispose  of  the  case  secretly  and 
at  a  single  meeting  it  might  bear  on  the  question  of  fraud, 
but  they  were  entitled  to  adjourn  from  time  to  time,  as  they 
pleased,  nor  could  they  dispose  of  the  claim,  unless  with  an 
open  record  of  the  testimony  upon  which  they  acted.  And 
finally  the  ordinary  force  of  a  hostile  judgment  was  given 
to  thqir  award  by  the  compulsory  remedy  to  which  the 
claimant  was  entitled  for  the  amount  awarded  to  him. 
(See  Kendall  v.  United  States,  12  Pet  616,  642.)  I  there- 
fore am  unable  to  find  anything  in  either  the  composition 
of  the  court,  the  mode  of  its  proceeding,  the  materials  of 
its  judgment,  or  the  character  of  its  decisions,  to  make  the 
last  an  exception  from  the  sacredness  and  conclusiveness 
which  attend  those  of  all  other  judicial  tribunals.  Would 
a  duty  be  imposed  upon  State  officers  to  suggest  every  fact 
favorable  to  a  claimant,  when  the  State  was  seeking  to 
make  an  offset  against  the  claimant's  demand  7  and  if  by 
reason  of  such  suppression  by  such  officers,  a  just  demand 
of  the  claimant  was  diminished  by  an  unjust  set-off,  would 
the  betrayed  claimant  have  any  remedy  ?  Equitable  rules 
must  be  wretchedly  partial  that  do  not  extend  equal  justice 
to  Jboth  sides ;  and  to  use  the  language  of  Lord  Coke,  ''  the 
State,  sovereign  as  she  is,  has  descended  into  a  common 
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arena,  she  is  entitled  to  no  advantage  over  an  adyersarj, 
because  her  own  officers  keep  the  lists." 

Prior  knowledge  by  the  State  of  the  suppressed  facts 
shonld  certainly  discharge  the  defendants  from  an:y  obli- 
gation to  take  charge  of  the  case  of  the  former  before  the 
Auditors,  and  communicate  such  facts  to  them,  and  if  so, 
information  of  facts  leading  directly  to  such  knowledge, 
ought  at  least  to  relieve  the  defendants  from  a  charge  of 
fraudulent  suppression.  But  the  difficulty  in  this  case  is 
that  neither  ignorance  nor  knowledge,  nor  notice  leading 
to  knowledge,  is  among  the  facts  found  at  special  term, 
except  by  implication  from  the  conclusion  of  law,  which 
makes  such  ignorance  good  cause  for  setting  aside  the 
decision  of  the  Board,  but  implying  that  it  was  only  90 
because  not  culpable.  We  are,  therefore,  still  in  the  dark, 
as  to  how  far  knowledge  by  any  or  all  of  the  officers  of  the 
State,  or  communications  ffied  among  its  archives,  or  in  the 
various  departments,  were  sufficient  in  law  to  require  the 
pursuit  of  the  clue  *hu8  aflForded,  before  relieving  the  State 
from  culpability  in  not  communicating  to  its  own  Board  of 
State  officers  all  the  information  it  possessed.  This  obscu- 
rity is  the  more  marked  from  the  fact  that  the  defendants, 
although  equally  an  artificial  person  with  the  plaintiff's, 
are  assumed  to  be  chargeable  with  notice  of  all  the  acts  of 
their  agents,  all  the  knowledge  of  their  officers,  and  by 
assignment,  with  all  the  like  notice  and  knowledge  of  the 
agents  and  officers  of  their  assignors,  another  artificial 
body.  It  is  possible  a  State  may  be  only  chargeable  with 
notice  by  positive  enactment  or  through  some  special  one 
or  more  State  officers,  but  that  principle  is  not  involved  in 
the  decision  at  special  term,  so  far  as  can  be  gathered  from 
the  findings  of  fact  and  conclusions  of  law.  I  do  not 
believe  it  was  intended  to  be  of  could  so  have  been  held, 
because  the  opinion  which  accompanies  the  judgment  at 
special  term,  holds  that  infQrmation  of  certain  settlements, 
*^  if  broug/U  home  to  the  Board,  would  naturally  lead  to  the 
inquiry  as  to  what  had  been  done  with  the  property  received 
from "  the  4wo  banks,  and  that  '^  it  was  just  to  conclude, 
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that  snch  inqniry  would  have  resulted  in  the  disclosure " 
of  certain  acts  of  the  defendants,  which  are  the  very  facts 
of  whose  suppression  the  complaint  is  made.  And  it  further, 
after  alleging  ''that  the  State  was  notified  and  reminded, 
year  after  year,  of  the  facts  and  terms  of  such  settlements, 
by  a  communication  thereof  made  to  several  State  officers, 
and  to  its  legislature,  when  the  claim  was  presented  to 
that  body,"  held  that  **  A  mere  omission  to  recall  the  fact 
of  those  settlements  to  the  attention  of  the  Board,  would 
not  on  such  a  state  of  facts  be  of  itself  a  sufficient  cause  for 
adjudging  the  decision  of  such  Board  to  be  a  nullity."  If 
therefore  the  settlements  were  known  to  the  State,  and 
such  knowledge  would  naturally  lead  to  the  inquiry  as  to 
what  had  become  of  the  property 'received  on  such  settle- 
ment, and  such  inquiry  would  lead  to  the  discovery  of  the 
facts  whose  suppression  is  complained  of;  the  defendants 
are  not  to  be  blamed. 

The  language  of  that  opinion  is  fully  borne  out  by  the 
facts  of  the  case.  The  compromise  by.  the  defendants  of 
claims  which  they  held  as  security  for  the  debt  due  from 
the  State,  and  the  trustee  who  held  new  securities  in  trust 
for  both  parties,  was  perfectly  known  to  every  officer  of 
the  State  and  every  branch  of  the  State  government ;  the 
disposition  of  the  securities  held  by  such  trustee,  and  his 
discharge  from  liability,  could  have  been  easily  ascer- 
tained. The  Auditor  General  knew  of  the  compromise  in 
1840,  and  sanctioned  it ;  it  was  communicated  to  the  legis- 
lature of  the  State  in  1841,  and  for  four  successive  years 
afterwards.  In  that  year,  and  in  1848,  it  was  brought  to 
the  notice  of  the  Auditor  General ;  in  1840,  and  two  follow- 
ing years,  the  Attorney  General  was  appealed  to ;  with 
such  reiterated  information  the  State  could  not  complain 
that  she  did  not  know  of  the  compromise  a^d  its  terms, 
which  leaves  her  simply  ignorant  of  the  exchange  of  secu- 
rities and  final  discharge  of  the  trustee.  Those  securities 
were  the  property  of  the  State,  if  she  owed  and  paid  the 
original  debt  of  the  defendants,  pledged  for  the  payment  of 
that  debt ;  if  she  had  been  a  private  individual  it  certainly 
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would  have  been  an  act  of  ordinary  prudence  to  have  ascer- 
tained whether  anything  had  been  realized  from  them,  and 
to  have  demanded  their  restoration  before  paying  the  debt. 
Manland  would  think  but  little  of  the  caution  of  a  person 
who  should  neglect  to  do  so,  and  courts  would  be  apt  to 
assume  that  the  omission  to  inquire  was  proof  of  knowledge 
what  moneys  had  been  collected  on  such  securities ;  he 
/  certainly  could  not  recover  back  what  he  had  overpaid, 
upon  the  ground  of  a  fraudulent  suppression  by  the  creditor 
of  the  collection  of  moneys  as  a  fact  which  it  was  his  duty 
tp  disclose.  The  discovery  by  the  present  Attorney  Gene- 
ral of  the  State,  of  facts  sufficient  to  enable  him  to  make 
the  demand,  as  early  as  May,  1855,  shows  the  ability  of  the 
plaintiffs,  with  proper  diligence,  to  have  ascertained  the 
suppressed  facts.  It  seems  to  me,  therefore,  that  the  State 
is  chargeable  with  knowledge  of  the  facts  which  she  might 
have  ascertained,  and  that  the  facts  previously  communi- 
cated to  her  were  enough  to  put  her  upon  inquiry;  that  the 
defendants  had  a  right  to  assume,  that  if  the  plaintiffs 
failed  to  present  theiu  before  the  Board  of  Auditors,  it  was 
from  a  belief  that  they  were  immaterial,  and  that  they 
themselves  were  at  least  guilty  of  no  fraud,  even  if  other- 
wise bound  to  make  mention  of  such  facts  to  such  Board, 
when  thus  justified  in  believing  that  the  State  possessed 
knowledge  o^  means  of  knowledge  of  such  facts,  and  failed 
to  disclose  or  use  them  as  a  defense  to  their  claim. 

But  no  authority  sustains  the  doctrine  of  a  deceit  prac- 
ticed upon  the  court  as*  distinct  from  that  practiced  upon 
8^  opponent;  the  learned  counsel  for  the  plaintiffs  has 
failed  to  produce  any  approaching  such  a  principle,  and  my 
own  research  has  furnished  me  with  none.  There  are,  it  is 
true,  cases  of  active  fraud  practiced  upon  the  adverse  liti- 
gant or  third  persons,  but  they  are  of  a  positive  kind  or  a 
violation  of  a  previous  duty,  arising  from  the  relation  of 
the  parties,  existing  or  created  for  the  occasion,  and  not  a 
word  is  said  in  any  of  them  of  duty  to  the  court ;  such  are 
the  cases  of  Gifford  v.  Thorn,  (1  Stockt.  702 ;)  Stevens  v. 
Guppy,  (1  Turn.  &  R.  118 ;)  Dobson  v.  Pearce,  (2  Kern.  151 ;) 
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Fermor'i  case^  (3  Eep.  77,)  and  Reigal  v.  Wood,  (1  John,  Ch. 
B.  402.)  Even  in  the  only  case  in  which  the  duties  of  a 
court  most  resemble  those  of  a  guardian  for  the  State,  to 
wit :  the  naturalization  of  aliens ;  fraud  in  the  allegations 
upon  which  an  applicant  is  admitted  to  citizenship,  is  no 
ground  for  assailing  the  judgment  collaterally.  {McCarthy 
V.  Marsh,  1  Seld.  263.) 

Any  other  doctrine  would  lead  in  any  case  to  intermina- 
ble litigation;  the  same  constructive  frauds  might  arise 
in  every  new  collateral  trial  of  the  judgment  in  the  case 
previously  decided,  and  the  controversy  could  only  be 
ended  by  exhaustion  of  the  patience  or  purse  of  the  com- 
batants. 

Courts  of-  equity  have,  however,  in  one  class  of  cases, 
relieved  parties  from  the  burden  of  satisfying  decrees  or 
claims  against  conscience,  when  obtained  without  their 
fault,  by  an  inevitable  accident.  Those  are  where  since 
the  trial  upon  which  such  decree  was  rendered  the  failing 
party  has  discovered  both  facts  and  their  evidence,  which 
by  no  diligence  he  could  have  obtained  before,  and  whose 
existence  make  the  claim  unconscionable.  (Adams'  Doct. 
of  Eq.  197,  point  3  and  cases  cited  in  Eng. note  e  and  Am.' 
note  1.)  Courts  of  law  could  always  grant  new  trials  for 
newly  discovered  evidence  merely,  when  not  cumulative, 
if  the  application  was  made  in  a  reasonable  time,  but  when 
courts  of  equity  interfered  they  required  the  facts  them- 
selves to  be  both  newly  discovered,  ^nd  such  as  could  not 
have  been  found  by  examining  witnesses;  thua  the  finding 
of  a  receipt  as  evidence  of  payment,  or  the  discovery  of 
facts  which  the  cross-examination  of  a  witness  would  have 
disclosed  was  not  a  ground  for  relief.  {Taylor  v.  Sheppard, 
1  To.  &  Col.  Ex.  B.  271.)  The  same  principle  would  apply  to 
a  failure  to  examine  witnesses  known  to  be  familiar  with  all 
the  acts  relating  to  a  particular  transaction.  In  this  case, 
neither  Messrs.  Stewart,  Lothrop,  Delafield,  Tileston,  nor 
any  other  officer  of  the  defendants,  or  the  former  Phoenix 
Sank,  was  examined  by  the  plaintiffs  before  the  Board  of 
Auditors,  or  was  applied  to  for  information,  although  no 


58  CASES  IN  THE  SUPERIOR  COURT. 


The  People  of  Michigan  v.  The  Phoenix  Bank, 

difficulty  was  found  in  examining  them  in  this  action.  A  very 
natural  course  of  inquiry  suggested  by  the  knowledge  of  the 
original  settlements  derived  from  their  repeated  notification 
to  the  State  officers,  would  have  reached  all  the  facts  now 
claimed  to  have  been  suppressed,  Stewart  knew  the  whole 
transaction ;  Lothrop  could  have  been  compelled  to  disclose 
what  other  defenses  had  been  hinted  at  besides  those  met 
by  him;  the  two  presidents  of  the  old  and  .new  Phoenix 
Bank  could  have  been  required  to  tell*  every  fact  within 
their  knowledge,  and  their  correspondence  could  have  been 
reached  and  exposed ;  can  the  omission  to  examine  any  of  * 
them  be  justified?  No  respectable  counsel,  possessed  of 
such  knowledge  as  the  officers  of  this  State  had,  both  as  to 
facts  and  those  who  knew  them,  could,  if  he  had  any  regard 
for  his  reputation,  venture  to  justify  the  loss  of  his  cause 
by  the  excuse  that  he  never  thought  of  inquiring  of  such 
witnesses,  as  those  just  mentioned,  what  had  become  of 
the  securities  taken  on  so  well  known  a  settlement. 

But  in  fact  the  complaint  lays  no  foundation  for  the 
interposition  of  such  an  equitable  jurisdiction  or  even  for 
relief  founded  upon  any  inability  of  the  plaintiffs  to  have 
discovered,  by  due  diligence,  all  the  necessary  fa«ts,  or  the 
absence  of  such  notice  to  them  of  facts,  sufficient  to  have 
put  them  upon  inquirj  leading  to  the  discovery  of  such 
ulterior  and  more  material  facts.  It  does  indeed  aver  igno- 
rance of  them,  but  that,  if  the  result  of  wilfulness  or  negli- 
gence, is  not  sufficient.  The  whole  foundation  of  the  claim 
is  the  ignorance  of  the  Board  of  Auditors,  not  the  State, 
and  fraudulent  concealment  by  the  defendants  from  them 
of  facts  which  they  were  entitled  to  know,  and  these  would 
remain  the  same,  if  the  State  had  possessed  all  tl^e  knowl- 
edge of  the  defendants,  unless  its  officers  communicated  it 
to  the  Board.  Yet  it  seems  to  have  struck  the  mind  of  the 
framer  of  such  complaint,  that  some  duty  of  inquiry  was' 
incumbent  on  the  State  and  its  officers,  as  the  removal  of 
Mr.  Stewart  from  Michigan  is  given  as  an  excuse  for  not 
examining  him,  and  the  ignorance  by  the  plaintiffs,  both  of 
facts  claimed  to  be  material,  and  circumstances  leading  to 
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their  knowledge,  is  given  as  a  reason  for  not  availing  them- 
selves of  them  before  such  Board.  The  answer  too,  sug- 
gests the  name  of  another  who  might  well  be  supposed  to 
kuow  something  of  the  matter,  who  was  oot  examined,  to 
wit :  the  Attorney  General  of  the  State,  when  the  claim 
was  before  the  Board.  So  that  the  pleadings  themselves 
are  defective,  if  the  obligation  of  the  plaintiffs  to  inquire 
and  consequent  ability  to  discover  the  facts,  which  they 
allege  would  have  constituted  a  defense  to  the  defendants' 
claim,  were  such  as  to  have  removed  the  responsibility  of 
disclosing  them  from  the  shoulders  of  the  latter  to  their 
own. 

But  in  every  aspect  of  this  case,  it  is  essential  to  any 
ground  upon  which  .relief  could  be  sought,  that  the  claim 
of  the  defendants,  to  retain  the  fruits  of  the  decision  of  the 
Board  of  Auditors,  is  against  conscience;  not  merely 
against  the  rules  of  the  common  or  statute  law  of  any  or 
all  States  or  countries,  or  of  courts  of  equity,  but  one  which 
shocks  the  moral  sense ;  one  which,  if  sustained  by  arbi- 
trators, with  all  the  facts  before  them  now  before  this 
court,  would  leave  room  for  no  other  inference  but  par- 
tiality or  corruption ;  for  upon  such  ground  alone  have  we 
a  right  to  infer  that  the  Board  of  Auditors  would  have 
made  a  different  decision  had  they  known  all  such  facts,  as 
they  have  not  stated  what  rules  they  adopted,  and  they 
were  entitled  to  use  the  widest  discretion;  and  equity 
equally  requires  similar  injustice  in  asserting  a  claim  to 
retain  moneys  paid  according  to  a  decision  of  a  judicial 
tribunal.  It  is  true  it  is  difficult  to  define  with  great  pre- 
cision what  is  a  claim  against  conscience,  it  is  much  easier 
to  describe  a  claim  without  any  foundation,  or  one  which 
has  been  discharged  or  waived  or  otherwise  terminated. 
In  this  case,  the  want  of  conscience,  of  which  complaint  is 
made,  is  not  in  the  original  claim,  for  the  Board  of  Audi- 
tors passed  upon  that,  with  full  knowledge  of  all  the  mate- 
rial facts  bearing  upon  it.  The  countermand  of  one  of 
the  drafts  has  not  been  found  in  this  case  by  the  court  at 
special  term  to  have  been  one  of  the  facts  which  it  was  the 
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duty  of  the  defendants  to  communicate  to  the  Board  of 
Auditors,  although  the  omission  to  disclose  it  is  found  to 
have  been  designed  by  the  defendants  to  mislead  such 
Board,  and  to  have  been  made  in  the  foil  belief  that  if  the 
actual  facts  of  the  case  came  to  the  knowledge  of  such 
Board  the  defendants'  claim  would  have  been  disallowed ; 
but  it  is  not  stated  what  effect  such  omission  had  upon  the 
actual  decision,  without  which  a  mere  design  or  belief  is 
immaterial.  But  even  if  it  had  been  known  it  ought  not 
to  have  altered  such  decision,  for  such  countermand  was 
not  issued  until  thirteen  days  after  the  draft  had  been 
transferred,  a  time  within  which  it  ought  to  have  been 
presented,  at  the  hazard  of  the  party  taking  it,  a  ground 
which  was  urged  in  the  argument  of  Mr.  Lothrop  addressed 
to  the  Board,  nor  has  it  ever  been  pretended  that  such 
countermand  was  the  cause  of  the  non-payment  of  the  draft. 
Besides  the  draft  itself  was  in  equity  an  assignment  of  the 
fund  upon  which  it  was  drawn,  {Mandeville  v.  Welch,  5 
Wheat.  2*77,)  at  least  to  the  extent  of  justifying  the  holder 
of  it  in  paying  it  over  to  the  person  in  whose  favor  the 
draft  was  drawn.  The  want  of  conscience  in  the  defend- 
ants' retention  of  the  money  received  by  them  is  mainly 
claimed  to  be  evinced  in  doing  so  notwithstanding  their 
settlement  with  the  two  banks  on  which  the  drafts,  which 
were  the  origin  of  the  claim,  were  drawn ;  the  exchange  of 
some  of  the  securities  taken  on  such  settlement  for  others, 
the  collection  of  moneys  on  such  securities,  the  discharge  of 
such  banks  and  the  agent  who  collected  such  moneys  with- 
out any  payment  by  him;  and  it  is  urged  that  by  such  acts 
the  defendants  took  the  banks  in  question  as  their  debtors, 
in  place  of  the  State,  and  discharged  them.  It  does  not 
appear  in  evidence,  nor  is  it  alleged  in  the  pleadings,  nor 
has  it  been  found  as  a  fact,  that  by  any  consent  of  the 
State  such  banks  are  substituted  as  debtors  in  her  place ; 
although  if  Norton  was  her  fiscal  agent,  she  became  the 
creditor  of  such  banks  by  virtue  of  the  drafts  drawn  upon 
them  and  their  promise  to  pay  them;  or  at  least  the  Board 
of  Auditors  must  have  so  held  in  order  to  justify  their 
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allowance  of  the  claim  at  all.  The  State  was  a  debtor  by 
virtue  of  the  money  advanced,  but  one  that  without  itd 
own  legislation  could  not  be  coerced  into  payment.  Two 
banks  were  debtor  to  it  for  the  same  amount,  and  the 
defendants  undertook  to  get  from  them  and  save  as  much 
as  they  could  do  for  themselves  or  the  State  of  the  indebt- 
edness of  such  banks ;  it  was  made  part  of  the  condition  of 
the  compromise  by  the  latter  in  giving  securities  in  dis- 
charge of  their  liabilities,  that  they  should  be  released, 
and  the  defendants  acting  according  to  their  best  discre* 
tion  for  the  interest  of  all  concerned  released  them ;  they 
announced  to  the  Auditor  General  of  the  State  their  inten- 
tion of  acting  as  trustee  for  the  State  in  case  the  latter 
paid  the  debt ;  they  never  repudiated  the  State  as  a  debtor, 
and  looked  to  the  lanks  as  their  only  debtors,  but  only 
took  them  conditionally  as  debtors,  in  case  the  State  would 
not  recognize  its  indebtedness ;  I  do  not  find  in  this  any 
thing  against  conscience.  The  State  which  placed  the 
defendants  in  the  embarrassing .  condition  of  losing  the 
means  of  receiving  part  of  their  claim  from  persons  whose 
responsibility  was  doubtful,  for  the  sake  of  retaining  a 
claim  against  a  debtor  who  could  not  be  coerced,  cannot 
conscientiously  claim  tliat  acts  then  done  by  the  defendants 
to  save  what  could  be  saved  from  such  doubtful  debtors, 
should  be  considered  a  bar  to  the  claim  against  themselves 
although  it  might  be  so  legally.  The  defendants  by  means 
of  the  decision  in  their  favor  by  the  Board  of  Auditors,  are 
placed  precisely  in  the  position  where  they  should  have 
been,  if  their  claim  had  originally  been  a  just  one ;  the 
State  has  allowed  their  full  claim  and  thereby  ratified  their 
acts  as  agents  for  them  in  making  settlements  with  the 
banks ;  or  if  not,  their  claim  is  still  good  against  those 
banks  upon  the  drafts  in  question ;  .or  if  they  have  lost  it  by 
lapse  of  time,  the  fault  lies  at  their  own  door.  None  of  the 
acts  of  the  defendants  have  barred  the  plaintiffs  from  any 
rights.  Mr.  Stewart  became  avowedly  trustee  for  the 
plainti&  in  case  they  allowed  the  defendants'  claim ;  his 
conveyance  to  the  defendants  was  avowedly  as  such  trustee, 
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and  they  could  not  release  him  as  such  trustee  so  as  to  bar 
the  plaintiffs^  claim,  as  cestuis  que  trust,  to  whatever  pro- 
perty held  by  the  defendants  as  assignee  of  such  trustee 
the  plaintiffs  may  be  entitled,  upon  filing  a  proper  complaint 
for  the  purpose.  I  therefore  cannot  find  in  this  conduct  of 
the  defendants  such  a  discharge  of  the  debt,  and  repudiation 
of  the  plaintiffs  as  the  original  debtor,  as  to  make  the 
defense  one  so  against  conscience  as  to  entitle  the  plaintiffs 
to  be  let  in  to  litigate  anew  the  merits  of  the  defendants' 
original  claim. 

Enough  has  been  said,  perhaps,  to  dispose  of  the  merits 
of  this  case,  but  I  cannot  let  the  opportunity  pass  without 
endeavoring  to  rescue  from  unjust  obloquy  the  reputation 
of  an  innocent  third  party,  whose  acts  or  declarations  as 
agent  of  the  defendants  have  been  claimed  to  be  the  acme 
of  fraudulent  dealing.  The  counsel  for  them  (Mr.  Lothrop), 
in  the  course  of  his  written  argument  presented  to  the 
Soard  of  Auditors,  says :  **I  proceed  to  inquire  whether 
there  are  any  defenses  to  the  claim.  I  will  fairly  and  fiilly 
state  every  defense  that  I  have  ever  heard  hinted  at,"  and 
then  proceeds  to  combat  three,  which  do  not  include  that 
now  set  up.  I  do  not  see  how  this  declaration  from  an 
advocate  before  a  judicial  tribunal  can  be  tortured  into 
such  a  contract  with  the  tribunal,  to  disclose  all  he  knew, 
as  to  entitle  the  party  prejudiced  to  maintain  an  action  for 
its  violation,  or  how  he  could  bind  his  client  to  disclose  all 
that  such  advocate  knew.  It  would  undoubtedly  tend  to 
the  advancement  of  morality  greatly  if  all  men  could  be 
compelled  to  speak  the  exact  unqualified,  and  uncojored 
truth ;  but  other  interests  require  that  too  nice  investigations 
into  it  should  be  avoided.  If  every  case  were  to  be  re-tried 
upon  the  ground  of  mis-statements  or  suppression  of  facts 
by  counsel,  which  made  against  his  client's  case,  it  is 
doubtful  whether  a  case  could  ever  be  finished ;  for  a  tone, 
a  shrug,  a  gesture,  may  say  as  much  or  more  than  words, 
and  the  evidence  as  to  their  interpretation  or  character 
would  only  add  to  the  proofs  of  the  fallibility  of  human 
testimony.     But  the  counsel  in  this  case  did  not  undertake 
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to  state  all  material  facts,  but  only  defenses.  Is  there 
any  evidence  that  the  facts  now  urged  were  presented  to 
the  counsel  in  question  as  a  defense  ?  was  he  bound  to  know 
they  were  a  defense  ?  There  is  no  warrant  for  such  a  con- 
clusion. The  same  counsel  in  the  same  argument,  after 
stating  that  he  has  established  certain  other  facts,  enume- 
rates as  one,  that  "  the  defendants  had  never  been  repaid  a 
dollar  to  this  day."  The  findings  in  this  case  which  cor- 
responds with  such  statement  sustains  it,  even  if  it  could 
be  forced  into  a  positive  assertion  instead  of  inference. 

Upon  the  whole,  therefore,  I  have  come  to  the  following 
conclusions :  That  the  Board  of  Auditors  acted  as  and  had 
all  the  powers  of  every  specially  constituted  judicial  tri- 
bunal ;  that  there  was  no  special  obligation  of  the  defend- 
ants to  disclose  to  it  facts  favorable  to  the  plaintiffs'  case, 
of  which  its  members  were  ignorant ;  that  if  the  imposition 
of  such  duty  depended  upon  ignorance  by  the  plaintiffs  of 
facts  material  to  their  case,  such  ignorance  could  not 
have  that  effect,  when  it  was  rendered  incumbent  on  the 
plaintiffs  to  acquire  knowledge  of  such  facts,  by  notice  to 
them  of  facts  sufficient  to  put  them  upon  an  inquiry  lead- 
ing to  such  knowledge ;  that  knowledge  and  proof  of  any 
fBM^ts  material  to  the  plaintiffs'  case  now  set  up  could  have 
been  obtained  by  the  examination  of  witnesses  before  such 
Board,  whom  the  plaintiffs  had  every  reason  to  believe 
knew  them,  and  by  the  exercise  of  due  diligence ;  that 
newly  discovered  evidence  of  such  facts  is  not  sufficient 
unless  the  facts  themselves  have  only  been  recently  dis- 
covered, notwithstanding  the  exercise  of  due  diligence  to 
learn  them ;  that  it  is  not  against  conscience  for  the  defend- 
ants to  claim  to  retain  the  moneys  paid  them  according  to 
the  decision  of  such  tribunal,  notwithstanding  the  facts 
proved  in  this  action ;  that  the  counsel  of  the  defendants 
did  not  contract  any  obligation  to  such  tribunal  to  disclose 
any  matters  prejudicial  to  the  defendants ;  had  not  authority 
to  do  so,  and  could  not  so  contract. 

As  the  result  of  such  conclusions,  I  can  only  hold  that  the 
decision  of  the  Board  of  Auditors  was  binding — that  the 
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judgment  at  special  term  should  be  reversed  and  a  new 
trial  ordered  with  costs  to  abide  the  event. 

PiERREPONT,  J, — Two  qucstions  are  presented  for  our 
consideration  upon  this  appeal : 

First  Was  the  Board  of  State  Auditors  of  the  State  of 
Michigan  a  judicial  tribunal,  whose  decisions  were  binding 
upon  a  claim  within  their  jurisdiction,  in  the  same  manner 
as  the  decisions  of  a  special  court  constituted  by  compe- 
tent authority  ? 

Second.  Can  the  money  which  the  Phoenix  Bank  obtained 
from  the  State  of  Michigan,  through  the  award  of  such 
tribunal,  be  recovered  back  in  this  action  on  account  of  any 
fraud  which  the  case  discloses  ? 

The  first  is  not  an  open  question.  When  this  cause  was 
before  the  court  on  the  first  appeal,  the  general  term, 
through  the  chief  justice,  expressed  its  views  as  follows  : 

(Here  follows  the  opinion,  which  will  be  found  in  4th 
Bosw.  R.  363.) 

His  opinion  then  proceeds  as  follows  : 

We  consider  this  question  then  not  only  decided  in  this 
court,  but  decided  in  accordance  with  the  law  as  previously 
settled. 

I  next  proceed  to  consider- the  question  of  fraud.  And 
first,  as  to  the  justice  and  validity  of  the  original  claim  of 
the  Phoenix  Bank  against  the  State  of  Michigan ;  it  is  to  be 
remarked,  that  this  has  already  been  adjudicated,  and  that 
the  decision  was  in  favor  of  the  claim.  The  claim  was 
presented  to  the  Board  of  State  Auditors,  a  tribunal  which 
the  State  had  created,  and  in  which  it  consented  to  be 
sued.  ^11  the  facts  touching  the  justice  of  the  original 
claim  were  before  that  Board,  none  of  them  were  suppressed 
— ^none  of  them  were  falsified ;  and  with  full  knowledge,  the 
Board  decided  in  favor  of  the  claim,  and  it  was,  in  accord- 
ance with  that  decision,  paid  by  the  State.  That  judgment 
of  the  Board  of  State  Auditors  has  never  been  reversed, 
impeached  or  set  aside,  and  there  is  no  evidence  before  us 
that  the  Board  of  Auditors  has  ever  changed  its  mind  as 
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to  the  justice  of  the  original  claim  of  the  bank  against  the 
State.  The  validity  of  the  original  claim  then  is  not  open 
for  our  consideration.  That  has  been  settled  by  a  compe- 
tent tribunal  of  the  State  of  Michigan. 

The  remaining  and  important  inquiry  is,  when  the  alleged 
fraud  commenced,  and  in  what  did  it  consist  ? 

The  original  claim  of  the  bank  has  been  adjudged  valid 
and  just  against  the  State  of  Michigan;  no  part  of  it  was 
ever  paid  to  the  bank  by  the  State,  until  after  the  decision 
of  the  Board  of  Auditors,  when  it  was  all  paid ;  and  this 
payment  the  State  now  seeks  to  recover  back.  Except  this 
payment  by  the  State,  the  bank  have  never  received  any 
fMmey  for  their  claim :  this  is  found  as  a  fact  and  supported 
by  the  evidence. 

The  claim  of  the  Phoenix  Bank  had  its  origin  as  follows : 
S.  T.  Mason,  governor  of  the  State  of  Michigan,  had  depo- 
sited with  Mr.  John  Delafield,  president  of  the  Phoenix 
Bank,  a  large  amount  of  bonds  of  the  State  of  Michigan  to 
be  negotiated  for  the  benefit  of  the  State.  While  the  bonds 
remained  in  Mr.  Delafield's  hands  Governor  Mason  wrote  as 
follows  : 

"Detroit,  Feb.  24,  1838. 

"Dear  Sir — ^In  a  conversation  with  Mr.  Norton,  the 
evening  before  his  departure,  he  suggested  that  he  would 
like,  in  addition  to  his  $90,000  due  on  my  draft,  to  com- 
mand some  additional  funds  to  purchase  and  redeem  Mich- 
igan notes  in  your  market.  Mr.  Norton  is  a  particular 
personal  friend  of  mine,  and  is  the  fiscal  agent  of  the  State, 
and  cashier  of  the  State  Deposit  Bank.  You  may,  there- 
fore, if  you  have  received  funds  on  the  bonds  in  your 
possession,  transfer  to  Mr.  Norton  $50,000  (or)  $100,000, 
taking  his  certificate  of  deposit  from  *  John  Norton,  Jr., 
cashier  of  the  Michigan  State  Bank,'  which  will  Jdc  cashed 
at  the  State  Deposit  Bank.  This  letter  is  enclosed  to  Mr. 
Norton,  who  will  deliver  it  to  you. 

"Respectfully,  S.  T.  MASON. 

"John  Delafield,  Esq." 

Vol.  Vn.  6 
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On  receipt  of  Governor  Mason's  letter,  Mr.  Ogden,  cash- 
ier of  the  Phoenix  Bank,  sent  to  Mr.  Norton,  cashier  of  the 
Michigan  State  Bank,  the  following,  viz : 

**  Phoenix  Bank,      ? 
"New  York,  13th  March,  1838.  J 
**  J.  Norton,  Esq.,  Cashier : 
"Dear  Sir — Please  receive  herein  my  draft  on  Farmers' 

and  Mechanics'  Bank,  Detroit ..     $8,500 

do.        Bank  of  River  Raisin,  Monroe 7,900 


$16,400 


"  On  account  of  advance  made  bj  this  bank  on  Michigan 
bonds,  deposited  with  John  Delafield,  Esq.,  president. 

"  Respectfully,  yours, 

"N.  G.  OGDEN. 
"  Received  of  the  Phoenix  Bank  the  above  letter. 

**  John  Norton,  Jr.,  Cashier." 
These  two  drafts,  amounting  to  $16,400,.  are  the  founda- 
tion of  the  original  claim  of  the  Phoenix  Bank  against  the 
State  of  Michigan.  When  these  drafts  were  delivered  to 
Norton,  Mr.  Delafield  had  not  received  any  money  on  the 
bonds  entrusted  to  him  by  the  governor ;  and  this  advance 
of  $16,400  was  charged  on  the  books  of  the  Phoenix  Bank 
to  "  J.  Delafield,  agent  for  the  State  of  Michigan."  Subse* 
quently.  Governor  Mason,  for  the  sake  of  completing  other 
arrangements  for  raising  money  for  the  State,  sent  the  fol- 
lowing note  to  Mr.  Delafield,  viz  : 

"  Morris  Canal  Office,      ) 
New  York,  June  4,  1838.  J 

"  John  Delafield,  Esq.: 

"  Sir — ^You  will  deliver  to  Theodore  Romeyn,  Esq.,  the 
whole  amount  of  Michigan  bonds  in  your  possession,  (say 
twelve  hundred  thousand  dollars  at  6  per  cent,  stock.)  Mr. 
Romeyn  will  hand  you  the  amount  of  Prime,  Ward  & 
Eling's  charge,  and  account,  for  advances  to  the  State. 
"  Respectfully,  your  ob't  servt., 

STEVENS  T.  MASON." 
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Mr.  Delafield,  at  this  time,  requested  that  the  $16,400, 
alleged  to  have  been  advanced,  on  behalf  of  the  State  of 
Michigan,  to  Norton,  on  the  13th  of  March,  1838,  should 
also  be  then  refunded.      « 

Governor  Mason,  in  answer  to  this  request  and  claim, 
wrote  a  note  to  said  Delafield,  in  the  words  following,  viz.: 

"New  York,  June  4,  1838. 

"  Sir — John  Norton,  Esq.,  having  received  from  you  two 
drafts,  one  on  the  Farmers'  and  Mechanics'  Bank,  of  Detroit, 
for  $8,500,  and  the  other  on  the  River  Raisin  Bank,  for 
$7,900 ;  in  adjusting  our  accounts  it  becomes  important  to 
state,  that  when  I  left  home,  according  to  my  impression, 
those  drafts  were  not  collected,  but  so  soon  as  I  learn  that 
such  is  the  case,  I  will  cause  the  amount  to  be  remitted  to 
yon. 

"Tours,  respectfully, 

"S.  T.  MASON. 

"  John  Delafield,  Esq." 

Upon  the  receipt  of  said  last  letter,  Mr.  Delafield  sur- 
rendered all  of  the  said  State  bonds  held  by  him  as  such 
agent  as  aforesaid,  and  Governor  Mason  then  gave  a  receipt 
therefor,  reading  thus : 

"Received,  New  York,  June  4,  1838,  of  John  Delafield, 
Esq.,  the  entire  amount  of  Michigan  State  bonds,  hereto- 
fore placed  in  his  hands  as  agent. 

"S.  T.  MASON." 

It  is  found  as  a  matter  of  fact  that  "  when  the  two  drafts 
(viz.,  one  for  $8,500,  and  one  for  $*7,900)  were  delivered  by 
the  Phoenix  Bank  to  Norton  as  aforesaid,  the  Phoenix  Bank 
and  Delafield  believed  that  the  advance  would  be  recognized 
and  treated  by  Governor  Mason  as  an  advance  made  to  the 
State  of  Michigan,  and  made  said  advance  in  actual  good 
faith,  believing  that  said  Norton  would  pay  to  said  State 
and  on  its  behalf,  the  sum  so  advanced,  and  would  be 
expected  and  required  by  Governor  Mason  so  to  do. 

That  "the  cashier  of  the  Phoenix  Bank,  by  letters 
addressed  to  Governor  Mason — one  dated  November  20, 
1838;    one   dated   March  22,  1839;    one   dated   May  13, 
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1839 ;  one  dated  the  15th  day  of  July,  1839 — ^urged  him  to 
give  his  attention  to  the  matter  of  these  two  drafts, 
amounting  to  $16,400,  and  to  remit  the  amount  of  said 
alleged  advance  and  interest  to'  said  Phoenix  Bank.  No 
reply  was  made  to  those  letters,  except  that  an  interview 
took  place  between  Governor  Mason  and  Mr.  Ogden,  between 
the  15th  day  of  May  and  the  15th  day  of  July,  1839;  of 
what  was  said  in  that  interview  there  is  no  direct  evidence, 
except  that  the  said  letter  of  July  15th,  1839,  affirms  that 
Governor  Mason  gave  Mr.  Ogden  to  understand,  that  the 
matter  should  receive  the  immediate  attention  of  Governor 
Mason  on  his  return  to  Detroit. 

That  "  the  said  $8,500  draft  was  collected  by  Norton  or 
the  said  Michigan  State  Bank,  and  the  amount  thereof  was 
credited  on  the  books  of  the  latter  to  the  Phoenix  Bank,  on 
or  about  the  26th  of  October,  1838. 

That  **  the  draft  for  $7,900  was  never  paid  to  Norton  by 
the  River  Raisin  Bank,  and  the  Phoenix  Bank  on  ascer- 
taining that  fact,  by  a  letter  of  its  cashier,  dated  March 
26,  1840,  addressed  to  the  cashier  of  the  River  Raisin 
Bank,  (and  received  by  the  latter  on  the  2d,  3d,  or  said  4th 
of  April,  1840,)  said< 

**  If  it — the  draft  for  $7,900 — has  not  been  paid  by  you, 
you  will  please  refuse  payment  of  it,  as  we  have  never 
received  value  for  it ;  and  if  not  actually  paid,  prior  to 
this  notice,  we  shall  look  to  you  for  the  amount." 

That  **on  the  10th  of  June,  1840,  the  said  Phoenix 
Bank  employed  Charles  H.  Stewart,  Esq.,  a  counsellor- 
at-law,  residing  at  Detroit  aforesaid,  to  take  charge  of  and 
present  the  claim  of  said  bank  against  the  State  of  Mich- 
igan, for  the  said  $16,400,  and  the  interest  thereon,  and 
authorized  him  to  take  all  such  measures  as  he  might  find 
expedient  for  procuring  or  securing  payment  thereof.  Such 
employment  was  evidenced  by  a  letter  of  that  date,  from 
the  cashier  of  said  bank  to  said  Stewart,  and  by  his  writ- 
ten acceptance  thereof,  which  letter* and  acceptance  read 
as  follows : 
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*New  York,  June  10,  1840. 
'  To  Charles  H.  Stewart  : 

*  Sir — ^Ton  are  authorized  as  agent  for  the  Phoenix  Bank, 
to  present  to  the  State  of  Michigan,  for  payment,  the  claim 
of  the  bank  for  $16,400,  advanced  on  the  faith  of  the  State 
bonds,  in  March,  1838,  to  John  Norton,  as  their  agent, 
together  with  interest  on  the  advance,  and  you  will  take 
all  such  measures  as  you  may  find  expedient  for  procuring 
or  securing  the  payment.  You  are  also  authorized  to  avail 
yourself  of  any  proposition  which  may  be  made  from  any 
other  quarter  than  the  State,  of  securing  the  debt,  or  any 
part  of  it,  provided  that  you  do  no  act  to  release  or 
weaken  our  claim  on  the  State,  who  is  our  proper  debtor. 
You  may  exercise  your  own  discretion  in  compounding  for 
the  interest,  and  in  taking  any  security  offered  by  the 
State,  and  we  agree  to  pay  you  for  your  services  ten  per 
cent,  on  the  sum  you  shall  recover  or  secure  for  us,  pro- 
vided, however,  that  if  you  fail  altogether  you  shall  have 
no  charge  whatever  against  us.  We  will  furnish  any  evi- 
dence within  our  power  on  demand,  and  shall  do  no  act  to 
nullify  your  proceedings. 

'  N.  G:  OGDEN,  Cashier  J 

'  I  a^ee  to  the  terms  above  mentioned,  and  shall  use  my 
best  efforts  to  advocate  the  claim  of  the  bank. 

'  CHAELES  H.  STEWART.' 

That  ''said  Stewart,  as  such  agent,  submitted  said  claim 
to  the  then  Auditor  General  of  the  State  of  Michigan,  prior 
to  the  29th  of  July,  1840.  The  said  Michigan  State  Bank 
and  the  said  River  Raisin  Bank,  were  then  in  a  precarious 
condition,  and  their  failure  was  regarded  as  highly  proba- 
ble ;  that  said  Stewart,  and  the  said  Auditor  General  deemed 
it  for  the  interest  of  the  said  Phoenix  Bank,  and  of  the 
State  of  Michigan,  if  the  latter  should  be  held  liable  for, 
or  should  assume  to  refund  the  advance  so  as  aforesaid 
made  to  said  Norton,  that  settlements  should  be  made  with 
such  banks  by  accepting  from  them  the  best  securities  they 
could  be  induced  to  give ;  to  become  eventually  the  pro- 
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perty  of  the  Phoenix  Bank,  or  of  the  State  of  Michigan,  as 
the  latter  should  or  should  not,  admit  its  liability  to  the 
Phoenix  Bank  and  pay  their  said  claim." 

That  **  in.  order  to  furnish  written  evidence  of  this  con- 
currence of  views,  and  of  the  terms  on  which  the  said 
Auditor  General  assented  to  such  a  settlement  and  arrange- 
ment being  made  with  said  two  banks,  the  said  Stewart 
addressed  to  said  Auditor  General,  on  the  29th  of  July, 
1840,  a  letter  in  these  words,  viz.: 

'Detroit,  July  29,  1840. 
'  Hon.  E.  P.  Hastings  : 

*  Sir — ^I  have  submitted  to  you  a  claim  made  by  the 
Phoenix  Bank  of  New*  York,  on  the  State,  for  $16,400, 
being  for  that  amount  advanced  on  the  faith  of  the  State 
bonds :  the  advance  was  made  by  drafts  on  the  Farmers' 
and  Mechanics'  Bank  and  Bank  of  the  River  Raisin  handed 
to  John  Norton  as  fiscal  agent.  The  draft  on  the  first  bank 
was  received  and  placed  to  the  credit  of  the  Phoenix  Bank 
by  the  Michigan  State  Bank,  and  that  institution  and  the 
River  Raisin  Bank  now  admit  their  indebtedness  and  offer 
security.  The  debt  belongs  either  to  the  State  or  the 
Phoenix  Bank,  and  the  fact  will  be  determined  according 
to  the  view  the  next  Legislature  may  take  of  the  subject. 
You  have  no  immediate  power  to  settle  the  question,  but 
your  office  makes  you  guardian  and  trustee  of  the  State 
interests.  I  therefore  submit  to  you  whether  it  be  not 
expedient  to  take  such  security  as  can  be  obtained  for  the 
benefit  of  the  party  ultimately  entitled.  It  may  not  here- 
after be  forthcoming,  and  that  such  acceptance  shall  not 
be  deemed  to  prejudice,  or  in  any  manner  affect  the  ultimate 
settlement  between  the  State  and  the  Phoenix  Bank,  which 
shall  be  made  as  if  no  such  security  had  been  taken,  and 
that  I  be  at  liberty  to  accept  such  security  as  in  my  judg- 
ment is  the  best  to  be  had ;  and  shall  hold  the  same  as 
trustee,  transferring  it  to  the  State,  in  case  they  recognize 
their  indebtedness,  if  not,  then  to  the  Phoenix  Bank;  and  that 
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I  also  shall  be  at  liberty  to  compound  the  question  of 
interest  with  the  banks,  and  any  settlement  with  them  be 
in  full  discharge  of  their  indebtedness. 

*  I  am,  sir, 

■ 

'Your  most  ob't  serv't, 

'CHARLES  H.  STEWART.'" 

That  ''  said  Auditor  General,  on  the  22d  of  September, 
1840,  wrote  at  the  foot  of  said  letter  of  the  29th  of  July, 
1840,  as  follows,  viz.: 

*  Concurring  in  the  views  above  suggested,  I  agree  to  the 
proposal  suggested,  but  under  the  express  understanding 
that  by  so  doing  I  do  not  in  any  manner  recognize  the 
claim  nor  give  it  any  validity  or  effect  against  the  State 
more  than  it  now  has. 

•  E.  P.  HASTINGS, 

*  Auditor  General.^" 

And  then  returned  said  letter  to  said  Stewart. 

That  "said  Stewart,  on  the  23d  of  September,  1840,  set- 
tled with  said  River  Raisin  Bank,  and  on  the  2d  of  Octo- 
ber, 1840,  with  said  Michigan  State  Bank,  as  hereinafter 
stated,  having  no  authority  from  the  Phoenix  Bank  to  make 
such  settlement,  except  such  as  is  conferred  by  said  letter 
of  June  10,  1840,  and  by  a  letter  dated  August  4,  1840, 
which  last  said  letter  ceads  thus,  viz : 

*  Phoenix  Bank,  ) 
*New  Yokk,  4^A  August,  1840.  j 

'  Charles  H.  Stewa&^t,  Esq.,  Detroit : 

*Dear  Sir — ^I  have  your  favor  of  the  19th  ult.  You  are 
hereby  authorized  to  adopt  all  or  any  such  measures  with 
regard  to  our  claim  on  the  State  of  Michigan,  as  in  your 
judgment  shall  seem  right  and  proper,  and  best  calculated 
for  the  security  and  ultimate  recovery  of  the  same. 

*  My  l#tter  of  instruction  of  10th  June  last,  was,  as  con- 
strued by  you,  intended  to  confer  all  those  powers  upon 
you  as  the  sole  agent  for  the  bank  in  this  matter. 

*  Respectfully ,  yours, 

*  N.  G.  OGDEN,  Cashier:  " 
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That  "  on  the  23d  of  September,  1840,  said  Stewart  set- 
tled with  the  said  River  Raisin  Bank,  and  at  that  time 
exhibited  and  left  with  it,  as  his  authority  for  making  such 
settlement,  the  said  letter  of  August  4,  1840,  and  on  and 
as  such  settlement,  received  the  items  of  property  next 
mentioned,  and  gave  a  receipt  written  under  a  description 
thereof  as  follows,  viz.: 
'H.  D.  Mason,  bond  and  mortgage,  judgment 

March  23d,  1840 $3,680  37 

Six  months' interest,  to  September  23,  1840 110  25 

H.  Phillips' judgment,  July  22,  1839 1,279  26 

One  year,  two  months,  one  days'  interest,  to 

September  23,1840 87  74 

Levi  Beebe,  note  due  September  17, 1838 2,800  00 

Two  years  and  six  days'  interest,  to  September 

23,1840 395  00 

Draft  on  the  Michigan  State  Bank 155  53 

Balance  due  Phoenix  Bank $7,899  55 

Interest  from  16th  August,  1839,  one 
year,  one  month,  seven  days,  to  23d 

September,  1840 610  60 

— $8,510  15 

'  Received,  September  23, 1840,  of  the  Bank  of  River  Rai- 
sin, eight  thousand  five  hundred  and  ten  dollars  and  fifteen 
cents,  as  above,  in  full  payment  of  their  indebtedness  to 
the  Phoenix  Bank  of  New  York,  for  moneys  collected  on 
their  account. 

'  CHARLES  H.  STEWART, 
*  Attorney  and  Agent  for  the  Phoenix  Bank.' " 

That  '*  he  also  exhibited  to  such  bank,  prior  to  said  set- 
tlement, the  said  letter  of  June  10, 1840,  and  said  bank  not 
deeming  that  a  sufficient  authority  for  said  Stewart  to  act 
in  behalf  of  the  Phoenix  Bank,  in  making  such  settlement, 
the  said  letter  of  August  4,  1840,  was  procured,  presented 
to,  and  left  with  said  River  Raisin  Bank,  as  aforesaid." 

•*0n  the  2d  of  October,  1840,  the  said  Stewart  settled 
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with  the  Michigan  State  Bank,  and  thereupon  executed  a 
paper,  (showing  the  terms  of  such  settlement,)  as  follows : 

*  The  Michigan  State  Bane,  Detroit : 

To  TH15  Phoenix  Bank,  N.  T.         Dr. 

1838,  March  13. 
For  our  draft  on  the  Farmers'  and  Mechanics' 

Bank,  Detroit,  of  this  date $8,500  00 

Interest  on  above  compromised  by  agreement..        500  00 
Draft  on  River  Raisin  Bank  on  you,  in  favor  of 

Charles  H.  Stewart,  our  agent 155  53 

$9,155  53 


Cr. 

By  Illinois  and  Michigan  canal  scrip $500  00 

By  conveyance  of  2,397^^^  acres  of  land  in  Sagi- 
naw county,  by  agreement  in  full . 8,655  53 

$9,155  53 


'  Received  the  above  in  full  discharge  of  the  foregoing 
account. 

*  CHARLES  H.  STEWART, 
•  Att'y  and  agent  for  the  Phoenix  Bank,  N.  T. 
'  Detroit,  Oct.  2,  1840.'  " 

That  "  the  said  Michigan  State  Bank  executed  to  said 
Stewart  a  deed,  (as  party  of  the  first  part  thereto,)  dated 
October  2,  1840,  for  the  consideration  (as  expressed  there- 
in,) of  $8,500,  and  also  of  $155,  by  which  it  conveyed  to 
said  Stewart  the  said  two  thousand  three  hundred  and 
ninety-seven  acres  and  forty  one-hundredths  of  an  acre  of 
land  (2,397-iVV,)  '  subject,  however,  to  the  taxes  and  charges 
now  (then)  due  and  assessed  upon  said  lands,  and  in  trust 
for  the  Phoenix  Bank  of  the  city  of  New  York,  or  for  the 
Auditor  General  of  the  State  of  Michigan,  whichever  shall 
assume  the  debt  thereby,  settled  by  the  party  of  the  first 
part,'  the  said  Michigan  State  Bank.  This  deed  was 
recorded  on  the  6th  of  October,  1 840,  in  the  proper  county. 
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When  this  settlement  was  concluded,  said  Stewart  informed 
the  said  Auditor  GeneraF  of  the  terms  of  the  settlement  so 
as  aforesaid  made  with  that  bank,  and  also  of  the  one  so 
as  aforesaid  made  with  the  said  River  Raisin  Bank." 

That  **  said  Stewart,  as  agent  of  the  Phoenix  Bank,  pre- 
sented said  claim  to  the  Legislature  of  the  State  of  Mich- 
igan, at  the  sessions  thereof,  held  in  1841, 1842, 1843, 1844, 
and  1845,  and  said  Stewart  stated  to  the  committees  of  the 
8aid  Legislature,  to  whom  said  claim  was  by  said  Legis- 
lature referred,  the  settlements  which  he  had  so  as  afore- 
said made  with  said  River  Raisin  Bank,  and  the  Michigan 
State  Bank,  and  their  nature,  and  argued  that  by  virtue 
of  those  arrangements  the  State  of  Michigan  would  reap 
the  benefit  of  the  securities  he  held,  in  case  the  State  satis- 
fied the  claim  of  the  Phoenix  Bank." 

That  "  the  statement  of  the  claim,  as  presented  to  the 
^  Legislature  of  the  State  of  Michigan,  ^as  aforesaid,  in  1841, 
was  in  writing,  and  detailed  the  facts  in  which  the  claim 
had  its  origin,  and  stated  that  the  draft  on  the  Farmers' 
and  Mechanics'  Bank  was  paid  to  Norton,  and  credited  by 
him  to  the  Phoenix  Bank,  and  not  to  the  State,  and  that 
the  draft  on  the  River  Raisin  Bank  was  not  collected  by 
him,  and  also  stated  that  the  payment  of  the  debt  will  no*t 
be  a  loss  to  the  State,  for  security  is  now  held  by  a  trustee 
from  the  Michigan  State  Bank  and  Bank  of  River  Raisin, 
for  both  debts,  which  will  be  turned  over  to  the  State." 

That  **  these  banks  were  both  insolvent;  they  were  con- 
tinually threatened  with  suits  and  injunctions,  and  receiv- 
ers; they  w^e  parting  with  their  assets,  and  existed  at 
the  precarious  forbearance  of  creditors;  experience  had 
shown  that  to  pass  a  bank  into  a  receiver's  hands  was 
equivalent  to  destruction,  and  it  was  deemed  a  matter  of 
judicious  precaution  by  the  Phoenix  Bank,  and  by  the 
Auditor  General  for  the  State,  to  secure  good  property 
while  it  could  be  had  for  the  benefit  of  the  ultimate  cred- 
itors of  these  banks." 

That  **  the  statement  of  said  claim,  presented  to  the 
Legislature  in  1843,  offered  to  compromise  the  claim,  on 
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the  principle  that  the  State  should  repay  the  draft  actually 
paid  to  Mr.  Norton,  and  in  that  event  the  Phoenix  Bank 
would  '  abide  the  other  at  their  own  risk,  though  by  so 
doing'  (as  said  statement  declares)  'they  are  turned  over 
to  a  number  of  alleged  securities,  which,  in  the  course  of 
events,  not  here  necessary  to  state,  have  taken  the  place 
of  the  River  Raisin  Bank,  as  debtors.'" 

That  **  beside  the  oral  and  written  communication  so 
made  by  Mr.  Stewart,  to  the  committees  of  the  Legislature, 
to  whom  said  claim  was  referred,  he  also  informed  Mr. 
Hastings,  in  1840  and  1841  (he  then  being  Auditor  General 
of  said  State,)  of  these  settlements,  also  Charles  G.  Ham- 
mondy  his  successor  in  that  oj£ce,  and  Mr.  Belle,  in  1848, 
who  was  then  Auditor  General.  He  also  in  1840,  1841, 
and  1842,  informed  Peter  Moray  (then  Attorney  General 
of  said  State,)  of  said  settlements,  and  Zephaniah  Piatt, 
his  successor  in  that  office." 

That  •*  Stewart,  by  a  letter  addressed  to  the  Phoenix 
Bank,  dated  February  10,  1842,  informed  said  bank  that  he 
had  then  recently  received  $225.75,  on  one  of  the  securities 
transferred  to  him  on  his  said  settlement  with  the  River 
Raisin  Bank." 

That  ^'  Stewart,  by  a  subsequent  letter,  addressed  to  said 
Phoenix  Bank,  dated  November  9,  1842,  advises  a  change 
of  some  of  the  securities  so  as  aforesaid  taken  from  said 
River  Raisin  Bank,  and  remarks  '  will  you  please  give  me 
your  wishes  on  the  subject  of  converting  your  securities.'  " 

That  "  to  this  the  said  Phoenix  Bank  replied  by  a  letter 
to  said  Stewart,  dated  the  twenty-first  of  that  month,  that 
we  must  leave  it  entirely  with  you  to  make  such  settle- 
ments, or  change  of  securities,  as  you  may  deem,  under  all 
circumstances,  to  be  most  for  our  interest,  not  doubting 
that  you  will  use  a  prudent  discretion  in  all  such  matters." 

That  "Stewart,  by  the  SOth  of  October,  1843,  had  col- 
lected, in  all,  from  the  said  River  Raisin  Bank  securities, 
about  $2,000  over  and  above  his  expenses,  and  had  substi- 
tuted the  residue  of  such  securities  for  lands  in  the  State 
of  Michigan ;  and  in  and  by  a  letter  to  the  said  Phoenix 
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Bank,  dated  on  the  daj  last  named,  informed  said  bank 
'  that  the  securities '  (so  as  aforesaid  taken  by  him  from 
said  River  Raisin  Bank)  '  have  all  been  converted  into  good 
lands  in  this  State '  (Michigan.)"  • 

That  "said  Stewart  left  the  State  of  Michigan  in  1848, 
but  did  not  cease  to  be  connected  with  said  claim  as  agent 
of  the  Phoenix  Bank,  until  the  5th  of  August,  1852." 

That  "by  a  deed,  dated  and  delivered  on  the  day  last 
named,  said  Stewart  conveyed  to  the  Phoenix  Bank  the 
lands  which  said  Michigan  State  Bank  had  conveyed  to 
Stewart  by  the  deed  of  October  2,  1840." 

That  "  the  actual  motive  of  the  Phoenix  Bank  in  taking 
said  deed  of  August  5,  1852,  at  the  time  it  was  taken, 
was  to  place  itself  in  ^  condition  to  be  able  to  transfer 
the  property  (thereby  conveyed)  to  the  State  of  Michigan, 
on  the  allowance  and  payment  by  the  latter  of  the  said 
claim  of  the  Phoenix  Bank." 

That  "  the  said  Phoenix  Bank,  on  the  same  5th  of  August, 
1852,  executed  a  deed  of  settlement  and  release  between 
said  bank  and  said  Stewart,  which  was  also  executed  by 
said  Stewart,  and  delivered  on  the  day  of  its  date,  and 
reads  thus,  viz.: 

,  *  This  agreement,  made  the  5th  day  of  August,  A.  D.  1852, 
between  the  president,  directors,  and  company  of  the 
Phoenix  Bank,  of  the  city  of  New  York,  of  the  first  part, 
and  Charles  H.  Stewart,  formerly  of  Detroit,  but  now  of 
Washington  city,  of  the  second  part,  witnesseth :  Whereas, 
on  the  10th  day  of  June,  A.  D.  1840,  the  said  bank 
employed  the  party  of  the  second  part  as  its  agent  to  pro- 
secute a  certain  claim  for  $16,400  agaiixst  the  State  of 
Michigan,  with  a  contingent  interest  of  ten,"  afterwards 
increased  to  twenty  per  cent.,  and  certain  powers  to  said 
agent;  the  said  claim  consisting  of  an  advance  by  the 
bank  to  John  Norton,  Jr.,  cashier  of  the  State  Bank  of 
Michigan,  for  the  State. 

*And  whereas,  the  said  advance  was  made  by  the  order 
of  the   Phoenix   Bank   on   the   Farmers'   and  Mechanics' 
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Bank  and  the  Bank  of  River  Raisin,  the  order  on  the  first 
being  paid,  and  the  second  unpaid. 

'And  whereas,  the  party  of  the  second  part  was  subse- 
quently authorized  by  the  said  Phoenix  Bank,  and  the 
Auditor  General  of  the  State  of  Michigan,  to  take  any 
securities  in  his  discretion,  from  either  of  the  ultimate  debtors 
in  the  matter,  and  to  hold  the  same  for  the  Phoenix  Bank 
or  the  State  of  Michigan,  whichever  would  assume  the 
debt.  And  pursuant  thereto,  the  said  party  of  the  second 
part  did  subsequently  take  some  securities  from  the  said 
parties,  and  among  them  the  lahd  hereinafter  mentioned, 
of  all  which,  and  of  his  proceedings  in  the  matter,  the 
party  of  the  second  part  duly  informed  the  said  Phoenix 
Bank  from  time  to  time,  reference  being  here  made  to  his 
letters.  And  whereas,  the  said  bank  now  desires  the  car^ 
celment  of  the  interest  and  rights  of  the  party  of  the  second 
part,  and  possession  of  all  the  papers  in  the  case,  including 
those  which  were  acquired  by  the  said  party,  with  his  argu- 
ments and  facts.  And  the  said  parties  have  finally  con- 
cluded all  their  formec  relations,  and  all  questions  between 
them,  as  follows : 

'  Now,  therefore,  this  agreement  witnesseth :  That  the  said 
party  of  the  second  part,  for  the  considerations  after  men- 
tioned, herewith  transfers  and  delivers  to  the  party  of  the 
first  part  all  the  papers  in  his  possession  pertaining  to  the 
aforesaid  claim,  including  his  legal  argument  and  the 
result  of  his  researches  in  the  matter,  the  particulars 
being  specified  in  a  separate  inventory  an  J  receipt. 

'And  doth  hereby  also  covenant,  promise,  and  agree  to 
and  with  the  party  of  the  first  part,  that  he,  the  party  of 
the  second  part,  shall  and  will  convey  to  the  party  of  the 
first  part,  or  their  president  for  them,  all  the  lands  and 
premises  conveyed  to  him  by  deed  bearing  date  the  second 
day  of  October,  A.  D.  1840,  executed  by  George  S.  Porter, 
president  of  the  State  Bank  of  Michigan,  and  recorded  in 
the  Register's  office,  in  Saginaw  county,  on  the  6th  day  of 
October,  A.  D.  1840,  in  deed  book  B,  on  pages  321  and  322, 
as  fully  as  the  same  were  so  conveyed,  and  free  from  all 
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incumbrances  by  him,  the  party  of  the  second  part,  except 
taxes  :  and  as  to  them,  the  said  party  covenants  and  agrees 
that  he  will  procure  the  said  lands  to  be  cleared  from  all 
tax  incumbrance,  and  from  the  title  of  any  alleged  tax 
purchasers  without  charge  for  his  own  services,  the  party 
of  the  first  part  doing  as  after  mentioned  on  their  part,  and 
will  also  give  any  requisite  explanation  in  the  premises. 
And  the  party  of  the  second  part,  in  consideration  of  the 
payment,  release,  and  agreements  hereinafter  mentioned, 
releases,  remises,  and  forever  discharges  the  party  of  the 
first  part  from  all  claim  or  demand  whatever  in  the  premi- 
ses, either  for  professional  service,  money  spent,  and  inter- 
est in  the  claim  or  control  of  the  proceedings  or  otherwise, 
however.  And  the  party  of  the  first  part,  in  consideration 
of  the  covenants,  services,  transfer,  and  release  aforesaid, 
agrees  to  pay  the  party  of  the  second  part,  on  execution 
hereof,  the  sum  of  five  hundred  and  twenty-five  dollars,  and 
to  pay  on  demand  all  money  which  the  party  of  the  second 
part  may  find  to  be  necessary  for  clearing  the  tax-titles 
and  taxes  aforesaid,  including  any  charges  made  by  others 
for  local  services,  and  any  expenses  actually  incurred  by 
the  party  of  the  first  part  for  the  considerations  above, 
hereby  remise,  release,  and  forever  discharge  the  party  of 
the  second  part,  of  and  from  all  claims,  demands,  accounts, 
and  responsibilities  whatever  in  the  premises,  except  the 
matters  and  things  herein  and  hereby  agreed  to  be  done, 
and  for  all  other  demands  whatsoever. 

*  In  witness  whereof,  the  party  of  the  first  part  hath  caused 
its  president  to  execute  these  presents,  and  attached  hereto 
its  corporate  seal,  and  the  party  of  the  second  part  hath 
set  his  hand  and  seal,  the  day  and  year  first  in  these  pre- 
sents written. 

*  T.  TILESTON,  [l.  s.] 

^President. 

*  CHARLES  H.  STEWART,  [l.  s.] 

*  Witness — 

*  John  Parker,    [l.  s.]'  " 
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"The  State  of  Michigan  never  assented  to,  or  had  any 
notice  prior  to  January  1,  1855,  of  the  execution  of  either 
of  said  deeds  of  August  5, 1852 ;  of  the  said  acts  and  doings 
of  said  Stewart  in  respect  to  the  securities  so  as  aforesaid 
received  by  him  on  his  said  settlement  with  the  said  River 
Baisin  Bank ;  or  of  the  notice  so  as  aforesaid  given  by  said 
Phoenix  Bank  to  the  River  Raisin  Bank,  not  to  pay  the  said 
draft  for  $7,900,  so  as  aforesaid  advanced  to  said  Norton." 

The  above  findings  of  fact  are  clearly  supported  by  the 
evidence. 

The  two  drafts  were  given  to  the  agents  of  the  State  in 
good  faith,  and  in  firm  reliance  upon  the  credit  of  the 
State.  The  draft  of  $8,500  was  duly  paid  and  the  money 
went  into  the  hands  of  the  agents  of  the  State ;  the  other 
draft  of  $7,900  upon  the  Bank  of  the  River  Raisin,  in 
which  were  the  funds  of  the  Phoenix  Bank  with  which  to 
pay  it,  was  not  protested  or  returned  to  the  Phoenix  Bank. 
The  State  withdrew  all  its  securities  from  the  hands  of 
Mr.  Delafield  and  neglected  to  pay  the  amount  of  these 
drafts.  Some  two  years  after  the  State  securities  had  all 
been  withdravm  from  the  hands  of  Mr,  Delafield^  the  Phoenix 
Bank,  not  yet  having  been  paid  by  the  State  of  Michigan, 
and  learning  that  the  funds  in  the  River  Raisin  Bank, 
against  which  the  draft  of  $7,900  had  been  drawn,  were  still 
in  the  River  Raisin  Bank,  the  cashier  of  the  Phoenix  Bank 
wrote  to  the  cashier  of  the  River  Raisin  Bank  as  follows,  viz.: 

"Phoenix  Bank,  ) 

.  New  York,  26^A  March,  1840.  ) 
"N.  R.  SLaskell,  Esq.,  Cashier,  Monroe : 

"  Dear  Sir — Your  favor  of  the  l7th  ult.  was  duly  received, 
with  account  which  agrees  with  our  books. 

"  The  draft  to  which  you  allude  was  for  $7,900,  and  was 
dated  29th  March,  1838.  If  it  has  not  been  paid  by  you, 
you  will  please  refuse  payment  of  it,  as  we  have  never 
received  value  for  it ;  and  if  not  actually  paid,  prior  to 
this  notice,  we  shall  look  to  you  for  the  amount. 

**  Respectfully  yours, 

**  N.  G.  OGDEN,  Cashier.'' 
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It  does  not  appear  that  the  State  lost  any  rights  iu  con- 
sequence of  this  notice  ;  and  it  does  appear  that  the  money 
remained  on  deposit  for  some  two  years,  ready  to  meet  the 
draft  when  presented,  and  that  it  was  never  paid  over  by 
the  Bank  of  the  Siver  Raisin  to  the  Phoenix  Bank,  and 
that  through  the  negligence  of  the  fiscal  agent  of  the  State 
the  draft  was  not  collected,  so  that  it  is  quite  clear  that 
the  original  claim  of  the  Phoenix  Bank  was  not  inequitable. 
I  think  it  also  clear  that  if  the  State  had  paid  this  claim 
while  it  was  in  the  hands  of  Stewart,  and  had  taken  a 
transfer  from  him  of  all  the  securities  which  he  had 
received  from  the  two  banks,  the  State  would  have  had  no 
just  cause  of  complaint,  (although  ignorant  of  the  aforesaid 
notice,)  and  that,  in  such  case,  this  action  could  not  have 
been  maintained.  Upon  this  branch  of  the  case  I  adopt 
the  views  and  the  felicitous  language  of  the  learned  chief 
justice  who  tried  the  cause  :    • 

**  When  the  cause  was  before  the  general  term  of  this 
court,  it  was  held  that  the  decision  by  the  Board  of  State 
Auditors  of  the  State  of  Michigan,  to  the  effect  that,  upon 
the  evidence  produced  before  the  said  Board,  the  Phoenix 
Bank  was  justly  and  equitably  entitled  to  the  sum  of 
$35,603.74  as  its  just  claim  against  said  State,  could  not 
be  impeached  except  upon  proof  that  the  Phoenix  Bank 
had  practiced  some  fraud  in  their  proceedings  to  establish 
said  claim  before  and  to  procure  its  allowance  by  said 
Board. 

"That  decision  should  control  my  action  in  respect  to 
that  question  upon  this  trial,  even  if  I  doubted  its  accu- 
racy ;  but  I  think  that  point  was  correctly  decided  by  this 
court  at  its  general  term  in  March,  1859. 

**  The  board  of  State  officers  were  not  misled  as  to  the 
facts  upon  which  the  question  of  the  original  liability  of 
the  State  depended  and  was  to  be  determined.  The  same 
evidence,  substantially,  in  respect  to  that  question,  was 
placed  before  the  Board  of  State  Auditors,  as  has  been 
•  produced  on  this  trial.  There  was  no  misrepresentation 
or  concealment  as  to  any  fact's  bearing  on  that  question, 
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which  could  mislead  a  discreet  and  cautious  mind;  and 
the  Board  decided  that  the  State,  in  justice  and  equity, 
was  originally  liable  to  refund  the  sum  which  the  Phoenix 
Bank  advanced  to  Norton.  t 

"  If  my  opinion  differed  from  that  of  the  Board  of  State 
Auditors,  as  to  that  question,  I  should  not  be  at  liberty  to 
declare  their  decision  null  and  void  for  that  cause  alone, 
and  order  the  money  which  the  State   has  paid  to  the  ^ 
defendants  to  be  refunded. 

"Neither  would  the  fact  of  the  settlement  made  by 
Stewart,  as  agent  of  the  Phoenix  Bank,  with  the  Michigan 
State  Bank  and  the  River  Raisin  Bank,  considering  the 
circumstances  under  which  they  wer&  made ;  the  assent 
given  to  them  by  the  then  Auditor  General  of  the  State  of 
Michigan  (though  not  legally  binding  on  the  State);  and 
the  further  fact  that  such  settlements  were  not  called  to 
the  attention  of  the  Board  of  State  Auditors,  juistify  me  in 
giving  judgment  for  the  plaintiffs ;  if  the  Phoenix  Bank 
had  not  subsequently  done  anything  to  vary  the  condition 
and  position  in  which  the  parties  were  placed  by  those  set- 
tlements, and  to  mislead  said  Board  in  respect  to  the  actual 
facts  of  the  case. 

"  The  State  was  notified  and  reminded,  year  after  year, 
for  some  years  subsequently  thereto,  of  the  facts  and  terms 
of  such  settlements ;  by  a  communication  thereof,  made  to 
several  of  its  State  officers,  and  to  its  Legislature  when  the 
claim  was  presented  to  that  body.  A  mere  omission  to 
recall  the  fact  of  these  settlements  to  the  attention  of  the 
Board  of  State  Auditors  would  not,  on  such  a  state  of  facts, 
be  of  itself  a  sufficient  cause  for  adjudging  the  decision  of 
such  Board  to  be  a  nullity.'^ 

The  views  of  the  counsel  for  the  State  of  Michigan, 
touching  the  fraud,  are  stated  in  their  fifth  proposition,  as 
follows : 

"  Fifth.  If  the  decision  of  the  Board  of  Auditors  is  to  be 
claimed  to  have  the  force  of  a  judgment  at  law,  then  it  is 
void,  as  having  been  obtained  by  fraud. 

I.  There  was  a  fraudulent  suppression  of  the  truth  by 

VouVII.        6 
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the  bank,  in  withholding  from  the  Board  of  Auditors  the 
knowledge  of  facts  which  bore  directly  upon  the  justice  of 
the  claim,  which  it  was  the  right  of  the  Board  to  know,  and 
whi^h  it  was  the  duty  of  the  defendants  to  communicate. 

a.  The  facts  thus  fraudulently  suppressed  were :  the  let- 
ter of  countermand  of  the  draft  of  $7,900 ;  the  settlements 
made  by  Stewart  with  the  Bank  of  the  River  Raisin  and 
the  Michigan  State  Bank;  the  demand  by  the  defendants 
from  Stewart  of  the  deed  of  August,  1852,  and  its  execu- 
tion to  them  by  Stewart ;  the  exercise  by  the  defendants  \ 
of  control  and  ownership  over  the  securities  received  by 
Stewart ;  the  exchange  of  a  portion  of  these  securities  for 
lands  in  Michigan,«and  the  release  by  the  defendants  of 
Stewart  from  all  liability  to  account  for  the  $2,000  which 
he  had  collected  out  of  the  securities." 

Let  us  test  this  proposition  by  practical  examples.  A.,  liv- 
ing in  Detroit,  owes  B.,  a  resident  of  New  York,  and  with 
intent  to  pay  his  debt  draws  a  sight  draft  upon  C,  his 
banker  in  Wall  street,  where  he  has  funds.  B.  receives  the 
draft  in  New  York,  on  the  eve  of  starting  upon  a  trip  of 
pleasure ;  having  full  confidence  in  the  drawer  of  the  bill, 
and  also  in  the  banker  upon  whom  it  is  drawn.  B.  puts  the 
draft  in  his  pocket  and  goes  to  Newport.  The  banker 
remains  solvent  for  two  months  after,  and  then  fails.  B. 
hearing  of  the  failure,  presents  the  draft,  and  has  it  pro- 
tested ;  and  then  sues  the  drawer  in  the  courts  of  Michigan. 
A.,  the  drawer,  pleads  the  general  issue.  When  the  cause 
is  called  in  its  order  for  trial  no  one  appears  for  the 
defendant,  and  the  plaintiff's  counsel  states  to  the  court  his 
cause  of  action,  and  promises  to  state  every  defense  of 
which  he  has  any  knowledge,  or  which  he  has  heard  '*hinted^ 
at;"  but  in  the  statement  which  he  makes  no  mention  is 
made  of  the  plaintiff's  negligence  in  presenting  the  draft, 
while  the  banker  upon  whop  it  was  drawn  was  solvent,  and 
by  which  negligence  the  money  was  lost.  Judgment  being 
obtained,  A.  pays  it,  and  B.  returns  with  the  money  to  New 
York.  Subsequently  A.  learns  of  B.'s  negligence  in  present- 
ing the  draft — of  the  statement  made  to  the  court  by  the 
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counsel  of  B. ;  and  that  the  counsel  was  at  the  time  aware 
of  the  negligence.  A.  then  sues  in  this  court  to  recover 
back  the  money  which  B.  had  recovered  of  him  by  a  regular 
judgment  in  the  courts  of  Michigan ;  and  rests  his  right  to 
recover  on  the  ground  of  fraud,  the  fraud  consisting  in  the 
suppression  of  facts  by  plaintiff's  counsel,  which  if  disclosed, 
would  have  defeated  his  case.  If  this  proposition  is  sound, 
I  see  not  why  money  paid  upon  any  judgment,  however 
regular,  recovered  by  default  in  another  State,  may  not  be 
recovered  back  by  suit  in  this  State,  on  proof  that  the 
counsel  who  obtained  the  judgment  told  the  court  that  he 
would  state  every  defense  to  the  action  of  which  he  was 
aware,  and  yet  failed  to  state  one  defeuse  of  which  he  had 
knowledge,  and  which  being  stated,  the  court  would  not 
have  rendered  judgment  for  the  plaintiff;  and  the  money 
having  thus  been  recovered  back,  the  party  last  paying  it 
might,  on  the  like  grounds  of  fraud,  again  recover  it  in 
some  other  State,  and  so  the  money  might  be  tossed  from 
A.  to  B.,  and  from  B.  to  A.  without  en5. 

The  State  of  Michigan  has  no  advantage  in  a  court  of 
justice  over  the  Bank  of  Michigan.  Suppose  the  Bank  of 
Michigan  should  sue  the  Phoeniz  Bank  in  this  court  to 
recover  fifty  thousand  dollars  of  money  paid  for  the  defend- 
ants, at  their  request  ;^that  the  attornies  of  the  respective 
parties  should  stipulate,  that  on  the  trial  the  defendants 
might  interpose  such  answer  as  they  might  be  advised ; 
that  upon  calling  the  cause,  the  defendants'  attorney  not 
appearing,  the  jilaintiffs'  attorney  should  state  to  the  court 
that  he  would  mention  frankly  and  fairly  every  defense 
that  "  he  had  ever  heard  hinted  at,"  and  that  while  making 
this  profession  of  fairness  he  was  well  aware  that  the  stat- 
ute of  limitations  was  an  absolute  bar  to  the  claim,  and 
which,  if  known  to  the  court,  would  defeat  the  suit ;  and 
yet,  that  he  carefully  and  intentionally  concealed  that  fact 
from  the  court,  took  judgment  on  his  proofs  offered,  and 
afterwards  obtained  the  money  and  satisfied  the  judgment ; 
could  the  Phoenix  Bank  recover  it  back  in  the  courts  of 
Michigan  on  the  gtound  that  it  was  obtained  by  fraud  ?     I 
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am  clearly  of  opinion  that  no  such  precedent  can  be  found, 
and  that  the  very  able  arguments  of  the  counsel  for  the 
State  of  Michigan,  and  the  authorities  cited  in  support 
of  those  arguments  do  not  apply  to  a  case  of  this  kind ; 
they  apply  with  great  force  and  eflFect  to  a  case  in  which 
one  party  has  by  false  statements  or  by  dishonest  suppres- 
sions of  the  truth,  induced  another  to  part  with  his  money 
or  his  goods. 

The  case  of  Dobson  v.  Pearce^  (2  Kern.  156,)  was  an 
action  in  this  court  upon  a  judgment  which  one  Olney  had 
recovered  in  the  same  court  against  Pearce,  and  which 
Olney  had  assigned  to  Dobson.  Pearce  was  a  resident  of 
Connecticut,  and  while  casually  in  New  York,  Olney  sued 
him  upon  a  claim  which  had  no  just  or  legal  foundation. 
After  the  capias  was  served,  Olney  assured  the  defendant 
that  no  further  proceedings  would  be  taken,  and  Pearce 
relied  upon  the  assurance ;  afterwards  Olney ^  fraudulently, 
and  without  the  knowledge  of  the  defendant,  procured  judg- 
ment to  be  entered  in  the  suit,  and  upon  a  false  and 
unfounded  claim,  known  to  be  so  by  Olney  at  ihe  time. 
Subsequently  Olney  commenced  suit  upon  this  judgment 
against  Pearce  in  Connecticut,  and  Pearce,  the  defendant, 
thereupon  commenced  suit  against  Olney  in  chancery  before 
the  same  court,  Olney  appearing  in  that  action.  Pearce 
obtained  a  decree  against  Olney  declaring  the  judgment 
fraudulent,  and  enjoining  Olney  from  further  prosecution 
of  the  action  upon  it.  This  was,  however,  upon  the  ground 
that  the  judgment  had  no  honest  basis,  and  was  obtained 
by  fraud ;  fraud  upon  the  party — direct  and  clear ;  not 
fraud  upon  the  court,  perpetrated  by  some  stateijfient  of  an 
attorney  upon  the  trial  of  the  cause. 

The  case  of  Foster  v.  Wood,  (6  John.  Ch.  87,)  which  the 
plaintiffs  cite,  so  far  as  it  bears  upon  this  case,  seems  to 
me  quite  against  the  position  which  the  plaintiffs  take. 

The  case  of  Shedden  v.  Patrick,  (28  Eng.  L.  &  Eq.  56,) 
was  heard  in  the  House  of  Lords  in  1854.  This  was  an 
attempt  to  set  aside  a  decree  on  the  ground  that  it  had 
been  obtained  by  the  fraudulent  collusion  of  both  parties, 
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in  order,  by  means  of  that  decree,  to  defraud  an  Infant  who 
was  a  nominal  party.  The  plaintiff  was  unsnccessftd,  bnt 
the  House  of  Lords  recognized  the  right  to  annul  the  decree 
on  proof  of  the  fraudulent  collusions ;  a  doctrine  which,  I 
think,  no  one  will  question. 

The  case  of  JFVnewore  V.  The  United  States,  (3  Dallas,  357,) 
was  where  a  certificate  of  stock  in  the  public  funds  had 
been  obtained  from  the  United  States  upon  ^  false  and 
fraudulent  account,  supported  by  false  and  fraudulent 
vouchers ;  and  it  was  held  that,  in  an  action  on  the  case  for 
fraud  the  United  States  might  recover  as  damages  the 
value  of  the  certificate  of  stock;  a  decision  most  mani- 
festly just.  Indeed,  after  careful  examination  of  the  cases 
upon  which  the  counsel  for  the  State  of  Michigan  relied, 
and  after  diligent  investigation  of  many  other  caseid,  I  am 
not  able  to  find  a  single  authority  which  can  support  the 
plaintiffs'  judgment  in  this  case. 

Jn  the  case  now  before  us,  the  Phoenix  Bank  employed 
Mr.  Lothrop,  a  counsellor-at-law,  residing  in  Detroit,  to 
prosecute  their  claim  against  the  State  of  Michigan.  Mr. 
Lothrop  proceeded  in  a  tribunal  of  competent  jurisdiction 
to  collect  this  claim.  The  State  was  duly  notified,  and'  its 
proper  officer,  the  Attorney  General,  was  duly  advised  of 
the  proceedings.  The  counsel  for  the  Phoeiiix  Bank  stated 
his  case  to  this  specfal  court  in  writing,  presented  his 
proofs,  obtained  a  decision  in  his  favor,  and  the  money 
thus  recovered  wits  afterwards  paid  over  by  direction  of  the 
Attorney  General  of  the  State.  When  this  claim  was  thus 
prosecuted  before  the' tribunal  which  the  State  had  created 
for  that  and  other  like  purposes,  the  State  knew,  or  ought 
to  have  known,  that  Stewart  had  received  securities  from 
the  two  aforesaid  banks  to  be  held  in  ti^st  as  security  for 
this  claim  of  the  Phoenix  Bank.  It  was  thus  clearly  the  duty 
of  the  State  to  examine  into  this  matter,  and  to  see  what 
Stewart  had  done  as  trustee,  and  to  make  any  offsets  against 
the  claim  of  the  Phoenix  Bank,  if  the  State  desired  to  make 
any  such  offsets  at  that  time.  The  State  were  not  com- 
pelled to  make  any  claim  of  offset  before  the  Board  of  Audi- 
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tors — they  might  pay  the  demand  of  the  bank  and  then 
call  upon  Stewart  to  account .  for  the  securities  which  he 
held  as  trustee,  if  they  preferred  that  course.  But  the  State 
has  no  ground  for  pleading  ignorance  of  the  fact  that  Stew- 
art received  property  from  the  two  banks  in  trust  for  the 
State  of  Michigan,  provided  the  State  should  pay  the  claim 
of  the  Phoenix  Bank.  The  fact  that,  the  tribunal  which 
passed  upon  the  claim  of  the  Phoenix  Bank  was  ignorant 
of  certain  defenses  which  the  State  might  have  interposed, 
is  a  matter  of  no  especial  moment.  The  State  was  fairly 
impleaded,  and  it  was  its  duty  to  present  defenses  to  the 
claim  if  it  wished  there  to  make  them ;  it  was  not  the  busi- 
ness of  the  counsel  for  the  plaintiff  prosecuting  the  claim  to 
seek  for  defenses  to  it.  The  great  error  of  .this  case  seems 
to  be,  that  the  Board  of  State  Auditors  are  treated  as  the 
State,  and  not  as  a  court,  in  which  to  try  claims  against 
the  State.  This  Board  no  more  represented  the  State  than 
the  Supreme  Court  represented  the  State.  It  was  bound 
to  regard  the  rights  of  the  Phoenix  Bank  with  equal  zeal 
as  those  of  the  State  of  Michigan— it  was  a  tribunal — ^a 
court,  in  which  plaintiff  and  defendant  met  on  equal  terms, 
and  where  they  were  entitled  to.  equal  protection.  For 
this  reason,  it  seems  to  me,  that  the  entire  structure,  built 
upon  the  theory  that  this  money  can  be  recovered  back  as 
obtained  by  fraud,  falls  to  the  grounfl.  What  was  the  fraud 
and  how  perpetrated  ?  The  Phoenix  Bank  sued  the  State 
of  Michigan,  and  presented  before  the  court  a  claim  not 
inequitable  in  its  origin,  and  which  that  tribunal  deemed 
to  be  just.  The  State  may  have  had  defenses  which  it 
might  have  successfully  interposed.  The  State  neglected 
to  make  those  defenses  ]  suffered  judgment,  and  paid  the 
money.  On  what  principle  known  to  the  law  can  it  be  said 
that  this  money  was  obtained  by  fraud  ?  So  far  as  the 
original  demand  of  the  Phoenix  Bank  is  concerned,  there  is 
no  pretence  that  the  Board  of  Auditors  were  in  any  manner 
deceived — they  declared  the  claim  just — the  State  paid  it 
in  full  without  making  any  claim  of  offset.  The  Phoenix 
Bank  are,  therefore,  bound  to  account  to  the  State  of  Mich' 
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^g*^^  fo^  fl^y  property  which  they  have  received  from  any 
source  whatever,  as  security  for,  or  on  account  of  the  claim 
thus  paid  by  the  State.  Bat  I  am  not  aware  of  any  prece- 
dent, or  any  principle,  upon  which  the  State  of  Michigan 
can  recover  back  the  money  which  the  bank  received,  on 
the  ground  of  e^nj  fraud  which  this  case  discloses.  When 
once  established  that  the  original  claim  was  jnst,  and  that 
the  Board  of  Auditors  were  a  judicial  tribunal  with  fall 
jurisdiction  of  the  parties  and  of  the  subject,  it  follows, 
that  the  plaintiffs  cannot  recover  back  the  money  on  the 
ground  of  fraud.  Some  recovery  may  no  doubt  be  had,  but  I 
not  on  the  ground,  of  fraud.  The  judgment  should  be  set 
aside  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

WooDEUFF,  J. — ^It  is  settled  in  this  court,  by  the  former 
determination  made  herein  at  General  term,  that  the  deci- 
sion of  the  Board  of  State  Auditors  of  the  State  of  Michi- 
gan that  the  Phoenix  Bank  was  justly  and  equitably 
entitled  to  the  sum  of  $35,603.74  from  the  State,  could  not 
be  impeached,  nor  the  said  sum  paid  on  that  decision  be 
recovered  back,  except  upon  proof  that  the  Phoenix  Bank 
had  practiced  some  fraud  in  their  proceedings  to  establish 
the  said  claim  and  procure  its  allowance  by  the  said  Board. 

And  with  this  proposition  before  my  mind,  I  concur  in 
the  views  expressed  in  the  opinion  pronounced  at  the  Spe- 
cial term  on  the  last  trial  of  the  action : 

That  the  Board  of  State  officers  were  not  misled  as  to 
the  facts  upon  which  the  question  of  the  original  liability 
of  the  State  depended  or  was  to  be  determined ; 

That  the  fact  of  the  settlements  thereafter  made  by 
Stewart* as  agent  of  the  Phoenix  Bank,  with  the  Michigan 
State  Bank  and  the  River  Raisin  Bank — ^made  with  the 
assent  of  the  Auditor  General,  and  notified  to  the  State 
from  year  to  year  for  several  years,  through  its  Legislature 
and  State  officers,  prior  to  the  trial  before  the  Board  of 
Auditors — does  not  justify  any  inquiry  into  the  validity  of 
the  decision; 
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That  the  omission  of  the  Phoenix  Bank,  oy  its  attorney, 
to  call  the  attention  of  the  Board,  on  the  trial,  to  the  fact 
that  such  settlements  were  made,  is  no  cause  for  avoiding 
the  decision  of  such  Board.  The  State,  having  knowledge 
of  the  fact,  had  an  opportunity  to  present  it  for  conBider- 
ation  if  it  deemed  it  material ; — 

And  that,  therefor^,  if  the  Phoenix  Bank  had  not,  sub- 
sequently to  those  settlements,  done  any  thing  to  vary  the 
condition  and  position  in  which  the  parties  were  placed  by 
those  settlements  and  tq  mislead  the  said  Board  in  respect' 
to  the  aptual  facts  of  the  case,  there  would  be  no  ground 
whatever  for  impeaching  the  decision  of  the  Board,  or  for 
requiring  the  repayment  of  the  money  received  by  the 
defendants  in  pursuance  of  that  decision. 

But  after  those  settlements,  Stewart,  the  agent  of  the 
Phoeni;^  Bank,  even  in  the  view  of  the  subject  most  favor- 
able to  the  defend;ants — and  the  view  which  must  have 
been  taken  by  the  Board  of  Auditors — occupied  a  new  and 
confidential  relation  to  the  State  of  Michigan.  He  held 
the  securities  and  property  received  from  the  banks  as 
security  for  the  debt  which  the  Phoenix  Bank  claimed  from 
the  State,  and  in  the  event  of  the  payment  of  that  debt, 
the  State  was  entitled  to  claim  those  securities  and  pro- 
perty for  its  own  reimbursement  or  indemnification^  and 
any  dealing  between  Stewart  and  the  Phoenix  Bank  which 
impaired  those  securities  or  property,  or  operated  to 
deprive  the  State  of  their  right  or  opportunity  to  obtain  the 
full  benefit  thereof,  was  a  fraud  upon  the  State — ^a  fraud 
which  could  work  no  injury  so  long  as  the  State  paid 
nothing,  but  which  would  be  fully  consummated  by  conceal- 
ing the  facts  from  the  State  and  prosecuting  the  claim  to  a 
recovery  of  the  moneys.  To  my  mind  the  idea  that  the 
State  failed  in  any  diligence  through  which  the  facts  might 
have  been  discovered  previously  to  the  trial  before  the 
State  Auditors,  is  answered  by  the  considerations  that 
Stewart  had  long  previously  removed  from  the  State ;  that 
he  held  a  confidential  relation  to  both  parties,  and  nothing 
had  occurred  which  ought  to  have  created  distrust  on  the 
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part  of  the  State ;  and  that,  the  State  having  knowledge 
that  a  fund  had  been  created  by  the  settlement  with  the 
Michigan  banks,  which  was  held  by  a  trustee  for  the  benefit 
of  whichsoever  of  the  two  parties  might  become  entitled 
thereto  by  assuming  or  bearing  the  debt,  there  was  nothing 
to  put  the  State  upon  further  inquiry  pending  the  determi- 
nation of  the  question  between  the  parties;  there  was 
nothing  to  create  a  doubt  that  the  securities  and  proj)erty 
remained  in  the  hands  of  the  trustee  unimpaired,  awaiting 
that  determination.  The  StcCte  was  not  bound  to  suspect 
that  the  trust  fund  or  the  responsibility  of  the  trustee  had 
been  in  any  manner  altered  prejudicially  to  them  and  to 
make  an  investigation  suggested  by  that  suspicion.  The 
trust  having  been  created  in  mutual  confidence,  the  State 
had  a  right  to  repose  in  that  confidence,  (nothing  being 
brought  to  its  notice  calculated  to  impair  it,)  while  the 
defendants  were  bringing  their  claim  to  the  original  cause, 
or  alleged  cause  of  action,  to  a  decision ;  and  it  is  not  now 
for  the  defendants  (who  had  dealt  with  the  trustee  and 
released  him,  and  given  up  a  portion  of  the  securities  and 
property,  knowing  that  $2,000  had  been  realized  by  the 
trustee,)  who  pursued  their  claim  to  the  entire  amount, 
knowing  that  the  State  was  in  ignorance  of  what  had  been 
done,  to  say  that  the  State  ought  to  have  distrusted  the 
trustee  chosen  by  the  bank,  and  their  agent  in  fact,  and 
distrusted  them  also,  and  made  inquiry  whether  there  may 
not  have  been  a  breach  of  confidence  and  of  trust. 

Stewart,  though  trustee  under  the  arrangement  upon 
which  he  made  the  settlement  with  the  Michigan  banks, 
was  the  paid  agent  of  the  Phoenix  Bank;  nay  more,  he  was, 
if  they  elected  so  to  treat  him,  under  their  control ;  they 
had  a  right,  as  between  themselves  and  Stewart,  to  take 
the  property,  securities  and.  money,  which  came  to  his 
hands,  and  treat  it  as  satisfaction  of  their  claim ;  and  the 
State  of  Michigan,  having  paid  nothing,  could  not  com- 
plain of  that  arrangement,  and  in  this  view  the  loss  or 
conversion  of  the  property  by  Stewart,  with  the  assent  of 
the  Phoenix  Bank,  should  affect  the  latter  to  the  same 
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extent  in  favor  of  the  State  of  Michigan,  as  if  these  were 
the  acts  of  the  Phoenix  Bank  itself. 

I  am,  therefore,  constrained  to  dissent  from  some  of  the 
views  of  my  brethren  on  this  appeal. 

I  am  of  opinion,  upon  an  examination  of  all  the  evidence, 
that  the  finding  of  the  court  at  special  term  that  the  judg- 
ment was  obtained  by  what  in  a  court  of  equity  should  be 
deemed  fraud,  is  sustained  by  the  evidence  ; 

That  the  Phoenix  Bank,  from  the  position  in  which  they 
stood,  owed  a  duty  to  the  State  of  Michigan  in  relation  to 
the.  trust  fund  with  which  they  had  been  dealing,  which 
bound  them  to  apprise  the  State  that  $2,000  had  been  col- 
lected, and  that  all  the  securities  and  property  received 
from  the  River  Raisin  Bank  had  been  relinquished,  and 
Stewart  released  by  themselves  from  all  liability,  the  lands, 
&c.,  received  from  the  Michigan  State  Bank  alone  being 
saved 'Trom  the  trust  fund  for  the  ultimate  indemnity 
of  the  State  ;  facts,  all  of  them  material,  unknown  to  the 
State — ^known  to  be  so — concealed  by  the  Phoenix  Bank 
(as  proved  and  properly  found  upon  the  evidence,)  with 
design  and  intent  to  mislead,  and  with  a  conscious  belief 
that  if  disclosed  their  recovery  would  be  defeated  ; 

That  the  suggestion  that  the  State  of  Michigan  has  not 
been  prejudiced,  but  have  still  full  recourse  to  Stewart,  the 
trustee,  will  not  avail  the  defendants,  for  two  reasons: 
1.  If  the  facts  had  been  disclosed  tlie  State  would  (if 
Stewart  be  regarded  as  mere  trustee,  alike  under  the  con- 
trol of  either  party  and  not  capable  of  being  effectually 
discharged  by  either,)  have  had  an  option  to  charge 
Stewart,  as  trustee,  notwithstanding  the  release  by  the 
defendants,  or  to  charge  the  defendants  with  the  trust  fund 
so  lost  or  converted  by  their  assent  in  exoneration  pro 
tanto  of  the  responsibility  of  the  State.  2.  The  relations 
of  the  Phoenix  Bank  to  Stewart,  their  agent,  who  had  been 
constituted  trustee,  were  such  (not  only  as  principals  but 
as  creditors  and  parties  beneficially  interested,)  that  they 
had  power  (as  between  him  and  them,)  to  settle  with  him 
and  discharge  him  from  his  trust ; 
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That  by  their  settlement  with  him  and  their  release  of 
him,  they  have  voluntarily  deprived  the  State  of  Michigan 
of  any  recourse  to  him  in  respect  of  the  security  and 
property  held  for  the  debt  originally  due  by  the  Bank  of 
the  River  Raisin  and  the  $2,000  collected  by  him  from  the 
same,  and  such  settlement  operated  as  between  the  State 
of  Michigan  and  the  Phoenix  Bank  as  a  satisfaction  of  that 
debt  and  an  extinguishment  of  all  claim  against  the  State 
on  account  thereof,  as  effectually  as  if  Stewart  had  col- 
lected the  whole  of  it  and  paid  the  amount  to  the  Phoenix 
Bank.  And  if  it  were  even  conceded  that  Stewart  might 
be  liable  to  the  State,  notwithstanding  such  release,  the 
State  have  nevertheless  the  right  to  regard  the  transaction 
as  it  was  intended  by  the  Phoenix  Bank  to  operate  as  to 
Stewart,  viz.:  as  a  release,  and  then  the  result  is  as  before ; 
it  is  as  to  the  Phoenix  Bank  satisfaction  of  the  debt  due  by 
the  Bank  of  the  River  Raisin  and  fro  tanto  an  extinguish- 
ment of  the  claim  upon  the  State.  And  it  was  the  clear 
duty  of  the  Phoenix  Bank,  who  thus  assumed  to  deal  with 
the  trustee  and  the  trust  property,  to  disclose  such  dealing 
and  the  settlement  so  made,  to  the  State  of  Michigan. 
The  situation  of  the  Phoenix  Bank  was  analogous  to,  or 
perhaps  identical  with,  that  of  a  creditor  for  whose  benefit 
a  mortgage  is  held  by  a  third  person  (his  agent,)  as  colla- 
teral security,  but  which  the  debtor  will  be  entitled  to 
have  and  collect  for  his  own  use  on  payment  of  the  debt, 
and  the  creditor,  without  the  knowledge  of  the  debtor, 
obtains  an  assignment  of  the  mortgage  from  his  agent  (the 
trustee,)  and  releases  or  cancels  it,  and  concealing  the  facts 
from  his  debtor  obtains  judgment  against  him  for  the  ori- 
ginal debt,  which  by  the  appropriation  and  conversion  of 
the  security  had  in  equity  been  satisfied.  Can  it  be 
doubted  that,  on  making  discovery  of  the  facts,  such 
debtor  could  obtain  relief  in  equity  against  the  judgment  ? 
I  think  not.  The  court  would  not  entertain  the  suggestion 
from  such  creditor  to  the  debtor :  "  You  ought  to  have  sus- 
pected my  fraud  and  found  it  out  before  judgment."    On 
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the  contrary,  such  debtor  had  a  right  to  rest  in  confidence 
that  the  trust  would  be  faithfully  observed. 

So  that,  assuming  the  award  of  the  Board  of  State 
Auditors  to  have  been  correct  upon  all  the  other  facts,  and 
to  be  conclusive  as  a  final  determination  of  a  competent 
judicial  tribunal,  and  that  by  it  all  inquiry  into  the  origin 
and  primary  validity  of  the  claim  against  the  State  is  pre- 
cluded, still  the  withholding  from  the  State  of  all  know- 
ledge of  the  settlement  with  Stewart  was  a  breach  of  the 
duty  of  the  bank  and  a  fraud  upon  the  State  of  Michigan, 
which  entitled  the  latter  to  be  relieved  in  equity  from  that 
ju(l^ent  so  far  as  that  settlement  affected  the  State  to  its 
prejudice,  and  that  is  to  the  extent  of  the  debt  originally 
due  from  the  Bank  of  the  River  Raisin. 

But  the  relief  to  be  granted  does  not,  in  my  opinion, 
extend  beyond  the  amount  of  the  debt  last  named.  In 
relieving  against  fraud  it  is  unnecessary  to  go  further  than 
to  redress  the  injury  which  was  effected  by  the  fraud,  and 
the  fraud  complained  .of  should  be  material  and  have  mani- 
festly affected  the  judgment.  If  a  judgment  were  recovered 
against  the  endorser  or  the  administrator  of  the  maker  of 
two  notes,  and  it  is  afterwards  shown  by  the  debtor  to  a 
court  of  equity  that  one  of  the  notes  had  been  paid,  but 
that  by  such  a  fraud  as  justified  the  interference  of  that 
court  the  creditor  had  succeeded  in  so  deceiving  his  adver- 
sary that  the  judgment*  was  recovered  upon  both,  the 
interposition  of  the  court  would  be  confined  to  the  amount 
of  the  note  so  paid.  That  is  all  that  the  debtor  could 
equitably  ask,  and  as  to  the  amount  of  the  other  note  the 
judgment  and  payment  thereof  should  stand.  So  here,  in 
respect  of  the  claim  of  the  Phoenix  Bank  to  the  amount 
originally  due  from  the  Michigan  State  Bank,  the  State  of 
Michigan  has  not  been  injtired ;  it  has  not  only  suffered  no 
prejudice  but  presumptively  has  been  benefited.  It  was 
not  the  settlement  with  Stewart  alone,  but  the  concealment 
of  that  settlement  that  constituted  the  injurious  fraud  in 
obtaining  the  judgment  in  question.  The  act  of  the  Phoe- 
nix Bank,  in  making  that  settlement,  and  obtaining  from 
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him  the  conveyance  of  the  property  held  as  security  for 
the  debt  of  the  Michigan  State  Bank,  was,  upon  the  evi- 
dence, discreet,  and  was  done  with  proper  motives  and  in 
the  belief  that  it  was  for  the  best  interests  of  all  parties. 
The  security  last  named  is  still  (so  far  as  the  proof  in  this 
case  discloses,  and  so  far  as  it  was  conveyed  by  Stewart  to 
the  bank,)  within  the  control  of  tbe  bank  and  subject  to 
the  call  of  the  State.  The  conveyance  was  taken  by  the 
bank  as  a  measure  of  safety  sad  precaution,  and  the  mere 
fact  that  the  property  was  thus  taken  out  of  the  hands  of 
an  absent  trustee,  who  had  removed  from  the  juri8dictj<on 
of  the  two  States  (New  York  and  Michigan,)  should  furnish 
DO  reason  for  charging  the  Phoenix  Bank,  against  their 
assent  or  intention,  with  satisfaction  of  that  debt.  It 
would  not  only,  in  my  opinion,  be  inequitable,  but  would  be 
giving  effect  to  the  concealment  of  this  fact  which  is  not 
warranted.  So  far  as  relates  to  this  debt,  the  concealment 
of  the  transfer  to  the  bank,  as  a  precautionary  measure, 
was  an  inomaterial  concealment.  It  is  not  agreeable  to 
good  sense  nor  just  views  of  equity  to  suppose  that  had 
this  fact  been  known  to  the  Board  of  Auditors  it  could  have 
affected  their  decision,  and  the  fraud,  which  alone  can 
justify  the  impeachment  of  a  judgment,  must  be  one  with- 
out which  it  appears  the  judgment  would  not  have  been 
rendered.  The  State  of  Michigan  is  entitled  to  the  secu- 
rity 80  transferred  to  the  Phoenix  Bank  but  have  been  in 
no  wise  prejudiced  by  the  transfer. 

In  my  opinion,  therefore,  the  State  of  Michigan  is  entitled 
to  their  judgment  to  the  amount  of  the  claim  against  the 
Bank  of  the  Biver  Baisin  but  to  no  greater  amount,  and 
that  as  to  the  excess  the  judgment  should  be  reversed. 

New  trial  ordered,  with  costs  to  abide  the  event. 
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Albeet  G,  Baglet,  Plaintiff  and  Appellant  v.  Wm.  Clarke 
and  Jos.  G.  Gubney,  Defendants  and  Respondents. 

1.  Where,  by  a  sealed  contract  between  two  persons;  one  is  to  serve  the  other 
in  a  specified  business  for  a  term  of  years,  at  a  fixed  snm  per  annum,  and 
the  laborer  as  part  of  the  arrangement  gives  a  bond  with  surety  to  the 
employer,  conditioned  for  the  perfoimance  by  the  laborer  of  the  contract  on 
his  part,  and  subsequently  a  verbal  contract  is  made  and  acted  upon 
between  the  employer  and  laborer,  by  which  thp  latter  is  to  receive  compen- 
sation graduated  by  the  amount  of  work  he  may  perform,  and  this  is  done 
without  the  knowledge  or  consent  of  the  surety,  the  latter  is  discharged. 

2.  Where,  after  the  contract  has  been  made  and  the  bond  executed  and 
delivered,  the  employer  forms  a  partnership  with  third  persons,  and  the 
laborer,  by  verbal  agreement  between  him  and  the  firm,  contracts  to  serve 
the  firm,  and  pursuant  to  such  agreement  does  subsequently  serve  the  firm 
for  nearly  two  years,  upon  a  different  agreement  as  to  compensation,  the 
sealed  contract  and  bond  are  thereby  abandoned  and  superseded,  and  no 
action  wiU  lie  thereon  for  an  alleged  breach  occurring  after  such  a  term  of 
service  under  .the  new  arrangement. 

(Before  Hoffmait,  Pierbepont  and  Robertson,  J.  J.) 
Submitted  June  16,  decided  June  80, 1860. 

Appeal  by  the  plaintiff  from  a  judgment  against  him, 
and  from  aQ  order  denying  a  motion  made  by  him  for  a  new 
trial.  The  action  was  commenced  Nov.  30, 1848,  and  tried 
Jan.  19,  1859,  before  Mr.  Justice  Woodkuff  and  a  jury. 

The  complaint  alleges  the  making  of  a  written  and  sealed 
contract  between  the  plaintiff  and  the  defendant  C7arA:6,dated 
Dec.  8,  1845,  by  which  the  latter  agreed  to  render  services 
for  the  former,  as  hereinafter  stated,  and  sets  forth  a  copy 
of  the  contract;  and  also  alleges  that  the  defendants, 
Clarke  and  Gumey,  executed  their  penal  bond  to  the  plain- 
tiff, also  dated  Dec.  8,  1845,  conditioned  as  hereinafter 
stated,  for  the  performance  by  Clarke  of  his  new  contract; 
sets  forth  a  copy  of  the  bond ;  alleges  a  breach  of  its  con- 
dition, and  prays  judgment  for  $1,000. 

By  the  terms  of  the  contract  between  Bagley  and  Clarke, 
of  the  date  of  December  8,  1845,  Clarke  covenanted  to 
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"become  servant  unto"  and  to  serve  and  continue  with 
"  the  said  Albert  G.  Bagley  as  his  covenant  servant  or 
journeyman,"  for  three  full  years,  and  to  do  certain  specified 
things  and  refrain  from  doing  other  specified  things,  '<  in 
the  business  of  gold  pen  making;"  and  Bagley,  therein  and 
thereby  promised  to  pay  Clarke  for  such  services,  "  for  the 
first  year  of  his  said  service,  the  sum  or  salary  of  |400;" 
and,  for  the  second  and  third  years,  the  yearly  sum  or 
salary  of  $500. 

The  said  bond,  executed  by  Clarke  and  J.  G.  Gurney, 
was  conditioned  that  Clarke  should  perform  the  contract 
on  his  part,  and  that  if  he  failed  to  do  so,  they  would  pay 
$1,000  as  stipulated  damages.  This  action  is  brought  on 
that  bond,  to  recover  the  $1,000;  and  the  breach  alleged  is, 
that,  in  August,  1848,  Clarke,  without  the  consent  and 
against  the  wishes  of  the  plaintiff,  refused  to  continue 
longer  in  his  service,  and  took  employment  from  and  worked 
for  the  firm  of  G.  and  E.  M.  Smith. 

The  answer  alleges  {inter  alia)  that,  in  May,  1856,  the 
contract  of  December  8,  1845,  "was  virtually  abandoned 
and  superseded  by  a  new  agreement "  between  the  plaintiff 
and  Clarke,  for  an  indefinite  term,  whereby  Clarke  was  to 
serve^  and  the  plaintiff  was  to  allow,  in  lieu  of  the  stipu* 
lated  salary,  $1.50  per  100  for  all  gold  pens  that  Clarke 
should  polish.  Also,  that,  in  1846,  the  plaintiff  associated 
with  him  Gerrit  Smith  and  Edgar  M.  Smith,  as  partners, 
under  the  firm  name  of  A.  G.  Bagley  &  Co.,  and,  a  few 
days  thereafter,  changed  the  compensation  of  Clarke  to 
$1.25  per  100  p^ns  polished  by  him  for  that  firm  ;  and  that, 
from  December  1, 1846,  Clarke  was  required  and  directed  by 
the  plaintiff  to  work  for  that  firm  at  that  rate,  instead  of 
continuing  in  the  plaintiff's  employment  under  the  contract 
of  December  8,  1845,  and  that  all  this  was  done  without 
the  knowledge  or  consent  of  Gurney,  whereby  he  was  dis- 
charged. 

That  Clarke,  under  this  direction  and  requirement  of  the 
plaintiff,  served  the  said  firm  until  August  10,  1848,  when 
it  was  dissolved,  by  reason  of  difficulties  between  Bagley 
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and  the  said  G.  and  E.  M.  Smith.  Wherefore,  the  defend- 
ants insisted  that  neither  of  them  was  liable  on  the  said 
bond. 

When  the  evidence  was  closed,  the  judge  said  it  was 
proved  ''  that  the  original  contract  was,  in  fact,  rescinded  by 
a  new  and  executed  agreement,  whereby  the  defendant  was 
paid  by  the  piece,  both  by  the  plaintiff  and  a  new  partner- 
ship of  Smiths,  instead  of  by  yearly  salary,  as  provided  by 
the  old  agreement,"  and  instructed  the  jury  to  find  a 
verdict  for  the  defendants,  which,  the  jury,  in  pursuance 
thereof,  did  find.  The  defendant  excepted  to  this  instruc- 
tion. 

It  was  proved,  without  any  attempt  to  contradict  such 
testimony,  that  from  December,  1845,  to  May,  1846,  Clarke 
was  paid  at  the  rate  of  |8  per  week.  Clarke  testified  thus :  ^ 
"About  May,  1846,  he  (Bagley)  offered  to  pay  me,  and  I 
said  I  would  take  one  dollar  and  a  half  for  each  hundred 
pens  I  polished,  and  I  was  afterwards  paid  at  that  rate ;  I 
was  paid  at  that  rate  until  December  1,  1846." 

On  the  first  of  December,  1846,  Bagley  formed  a  copart- 
nership with  G.  and  E.  M.  Smith,  which,  by  its  terms,  was 
to  continue  until  the  first  of  January,  1851,  but  which  was, 
in  fact,  dissolved  on  the  10th  of  August,  1848. 

By  the  articles  of  said  copartnership,  it  was  provided 
that  Bagley  "  should  have  the  direction  and  control  of  the 
manufacturing  part  of  the  business  of  the  said  concern," 
but  they  contained  no  provision  giving  to  Bagley  the  power 
to  employ  workmen  and  fix  their  compensation,  or  which 
declared  that  the  workmen  then  employed'  by  him  should 
or  might  continue  to  work  under  their  contracts,  and  that 
the  firm  would  allow  to  Bagley  the  sums  for  their  services 
which  he,  by  his  contracts  with  them,  had  agreed  to  pay. 

The  defendant,  Clarke^  further  testified  thus  : 

''When  the  partnership  with  the  Smiths  was  formed,  the 
workmen  were  called  into  the  office,  and  Bagley  told  ns 
that  he  had  formed  a  partnership  with  the  Smiths,  an4  that 
we  were  to  obey  their  orders  as  his  own ;  a  few  days  after 
this  he  changed  my  wages,  and  I  was  paid  $1.25  for  every 
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handred  pens  polished ;  he  said  that  the  Smiths  were  not 
willing  to  pay  as  mnch  as  he  had  been  paying  me,  and 
offered  to  pay  me,  and  I  said  I  would  take  one  dollar  and 
twenty-five  cents  for  each  hundred  pens  I  should  polish ; 
from  that  time  I  worked  at  that  rate  till  the  firm  was  dig* 
solved ;  Bagley,  in  behalf  of  himself  and  partners,  came 
to  me  and  said,  the  Smiths  were  not  willing  to  pay  so  much 
as  he  had  been  doing,  for  my  work,  and  made  an  offer  to  pay 
me  one  dollar  and  twenty-five  cents  per  hundred  for  all  the 
finished  pens  turned  into  the  office ;  by  the  first  agreement 
in  May,  1846,  I  was  to  have  $1.50  for  one  hundred  pens, 
whether  finished  or  not ;  in  this  way  I  would  lose  my  work 
upon  all  the  pens  that  were  injured  in  making  after  passing 
out  of  my  hands ;  this  was  a  reduction  of  about  one-third 
in  my  compensation ;  I  said  I  supposed  I  should  have  to 
take  it  if  he  would  give  me  no  more,  and  I  worked  at  that 
rate  afterwards ;  Mr.  Wood,  the  bookkeeper,  paid  me  at 
this  rate  after  he  came." 

William  J.  Wood  testified  thus  : 

"  I  was  employed  by  A.  G.  Bagley  &  Co.,  in  the  early 
part  of  the  year  1848,  and  continued  with  them  until  the 
summer;  I  was  not  exactly  their  bookkeeper;  I  paid  the 
men  sometimes ;  the  firm  of  G.  &  E.  M.  Smith  was  formed 
in  the  month  of  August,  1848  ;  Clarke  was  paid  by  the 
piece  for  the  work,  I  think,  $1.50  by  the  hundred  pens,  and 
not  paid  by  the  year,  he  did  for  A.  G.  Bagley  &  Co. ;  he 
was  not  paid  by  the  year ;  I  paid  the  men  every  Saturday 
night ;  paid  Clarke  by  the  piece ;  this  was  done  for  A.  G, 
Bagley  &  Co. ;  the  firm  of  A.  G.  Bagley  &  Co.  was  com- 
posed of  A.  G.  Bagley,  Edgar  M.  Smith  and  Gerrit  Smith; 
I  do  not  know  when  they  commenced  business." 

Clarke,  on  his  cross-examination,  was  asked  this  question : 

Q.  How  much  did  the  $1.25  per  hundred  amount  to  per 
week,  or  did  you  receive,  after  your  compensation  had'been 
changed  as  you  have  stated  ? 

(Objected  to,  as  the  amount  of  compensation  received  by 
the  defendant  would  not  alter  the  fact  of  the  rescission  of 
the  contract,  and  discharge  of  the  surety.     Objection  sus- 
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tained  by  the  court ;  to  which  ruling  the  plaintiff's  counsel 
duly  excepted.)     (Fol.  81.) 

Luther  H.  Buel,  a  witness  for  plaintiff,  testified  that  he 
worked  for  A.  G.  Bagley  &  Co.  at  the  time  of  their  dissolu- 
tion; that  he  had  worked  for  A.  G.  Bagley  since  1845.  He 
was  asked  :  "Did  you  receive  notice  from  Bagley  (after  the 
dissolution  of  A.  G.  Bagley  &  Co.,)  to  go  on  and  Work 
under  your  contract  ?"  This  question  was  overruled,  and 
the  plaintiff  excepted  to  the  decision.  He  further  said  : 
**  I  do  not  know  that  Clarke  received  notice  personally;  I 
worked  in  a  different  room  from  him." 

Q.  Was  notice  given  in  your  room,  that  Bagley  should 
expect  all  the  men  in  that  room  to  go  on  and  work  out 
their  contracts  ? 

This  question  was  overruled  on  defendant's  objection, 
and  the  plaintiff  excepted.     (Pol.  101.) 

The  defendant  moved  on  a  case,  containing  the  evidence 
and  exceptions,  for  a  new  trial,  and  the  motion  was  denied. 
From  the  order  denying  it  and  from  the  judgment  entered 
on  the  verdict,  the  plaintiff  appealed  to  the  general  term. 

The  appeal  was  argued  February  24,  1860,  at  a  general 
term,  held  before  Boswobth,  Ch.  J.  and  Robertson,  J.,  and 
they  being  unable  to  agree  ordered,  in  May  1860,  a  re-argu- 
ment. BoswoRTH,  Ch.  J.,  delivered  a  written  opinion, 
which  after  stating  the  proceedings  had  and  evidence  given 
at  the  time,  substantially  as  above  set  forth,  conclilded  as 
follows,  viz. : 

BbswoRTH,  Ch.  J. — The  mere  fact  that  Clarke  was  paid 
at  the  rate  of  $8  per  week  from  December,  1845,  to  May, 
1846, 1  should  not  regard,  as  of  itself,  at  all  material.  It 
was  compensating  him  at  the  rate  of  at  least  $400  per 
annum.  It  could  hardly  have  been  contemplated  that  he 
should  receive  no  compensation  under  the  contract  of 
December  8,  1845,  before  a  full  year's  service  had  been 
performed. 

Neither  should  I  regard  payment  at  the  rate  of  12^.  for 
evQry  100  pens  polished,  if  manifestly  done  to  secure 
Clarke  a  higher  compensation  and  with  no  other  intent,  as 
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a  rescission  of  the  sealed  contract.  But  if  done  with  a 
view  to  make  a  contract  for  service  upon  new  terms ;  which, 
although  in  certain  contingencies  it  might  secure  larger 
pay,  might  in  others  entitle  him  to  only  a  reduced  compen- 
sation,' I  should  deem  it  a  matter  of  graver  import  in  its 
effect  upon  the  position  and  rights  of  the  parties.  But  this 
is  not  all  that  was  done.  On  the  first  of  December,  1846, 
Bagley  formed  a  partnership  with  the  Messrs.  Smith,  which, 
unless  sooner  dissolved,  was  to  continue  until  January, 
1851. 

So  far  as  the  articles  of  copartnership  furnish  any  evi- 
dence of  what  these  partners  agreed  between  themselves, 
they  did  not  agree  that  Bagley  might  furnish  and  the  firm 
should  receive  the  labor  for  which  Bagley  had  contracted 
with  his  covenant  servants,  and  allow  to  him  therefor  the 
sum  he  had  agreed  to  pay  them. 

The  presumption,  from  the  uncontradicted  testimony  of 
Clarke^  is  otherwise.  He  testifies  that  *'  Bagley  in  behalf  of 
himself  and  partners,  came  to  me  and  said,  the  Smiths  were 
not  willing  to  pay  as  much  as  he  had  been  doing  for  my 
work,  and  made  an  offer  to  pay  me  $1.25  per  hundred  for 
all  the  finished  pens  returned  into  the  office ;  *  *  I  said 
I  supposed  I  should  have  to  take  it  if  he  would  give  me  no 
more,  and  I  worked  at  that  rate  afterwards."  He  so  worked 
from  the  first  of  December,  1846,  until  the  tenth  of  August, 
1848,  when  the  firm  was  dissolved  by  disagreement  between 
its  members. 

This  evidence  standing  alone,  and  there  is  nothing  to 
contradict  it,  or  impair  its  force,  is  satisfactory  proof  of  an 
agreement  between  Clarke  and  Bagley's  firm,  by  which  the 
former  was  to  work  for  the  firm  for  the  compensation  thus 
agreed  upon,  and  by  which  the  firm  agreed  to  pay  him  at 
that  rate. 

After  that  agreement  had  been  acted  upon,  and  payment 
had  been  made  by  the  firm,  and  accepted  by  Clarke  under 
it,  he  would  be  precluded  from  sueing  Bagley  upon  the 
contract  to  recover  at  the  rate  of  $500  per  annum,  if  the 
rate  of  compensation  thus  fixed  should  amount  to  less. 
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So  too  if  there  should  be  default  in  making  payments  for 
services  rendered  for  the  firm,  and  Clarke  should  sue  the 
firm  to  recover  therefor,  they  could  not  set  up  as  a  defense 
that  his  employer  was  Bagley  alone,  and  that  in  such  a  suit 
his  recovery  must  be  limited  to  $500  per  annum,  although 
he  would  be  entitled  to  more,  if  he  was  to  be  compensated 
at  $1.25  per  hundred,  for  all  the  finished  pens  turned  into 
the  office. 

The  conclusion,  therefore,  seems  to  me  unavoidable,  upon 
the  uncontradicted  testimony,  that  from  the  1st  of  December, 
1846,  to  the  10th  of  August,  1848,  Clarke  was  employed  by, 
and  worked  for,  the  firm  of  A.  G.  Bagley  &  Co.,  under  a 
contract  made  with  that  firm,  and  at  a  rate  of  compensa* 
tion  agreed  upon  between  him  and  that  firm. 

As  a  necessary  consequence,  the  contract  of  December  1, 
1846,  was  rescinded  and  abandoned.  While  working  under 
a  di£ferent  contract,  for  different  persons,  and  at  a  different 
rate  of  compensation,  and  a  contract  too,  to  which  Bagley 
was  a  party,  he  could  not,  at  the  same  time,  be  performing 
the  same  services  for  Bagley  alone,  under  the  contract 
of  December  8,  1845,  and  for  the  compensation  therein 
specified. 

The  two  things  cannot  co-exist,  and  therefore  there  can 
be  no  question  that  the  original  contract  .was  superseded 
and  abandoned. 

The  firm  might  have  expected  that  Clarke  would  be  as 
faithful  to  them  as  he  had  covenanted  to  be  to  Smith. 
And  there  is  no  complaint  that  he  was  not,  although, 
except  by  implication,  he  did  not  agree  to  be. 

Suppose  Bagley,  on  the  1st  of  January,  1848,  had  started 
an  independent  business  on  his  own  account,  and  by  the 
partnership  articles  was  not  precluded  from  doing  so,  could 
he  have  required  Clarke  to  leave  the  firm's  employment 
(where  his  compensation  might  have  amounted  to  $600  per 
annum,)  and  work  for  him  only,  under  the  original  contract 
for  $500  per  annum  ?  I  think  this  will  not  be  pretended, 
Clarke  might  say  to  Bagley:  "Your  firm,  by  special  agree- 
ment, has  employed  me  for  over  a  year  at  an  agreed  rate 
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of  compensation,  which  pays  me  $600  per  annum ;  when  my 
obligation  to  work  longer  nnder  that  contract  is  at  an  end 
I  am  at  liberty  to  go  where  I  please,  and  accept  employ- 
ment npon  snch  terms  as  I  may  see  fit  to  contract." 

In  this  view  the  evidence?  offered  to  show  what  compen- 
sation Clarke  realized  under  the  contract  to  accept  $1.25 
for  every  one  hundred  pens  polished,  was  rightly  excluded. 

Up  to  the  time  when  the  firm  was  dissolved,  he  was  at 
work  for  the  firm  on  its  employment  and  responsibility,  and 
on  its  promise  to  pay. 

After  it  was  dissolved  he  could  not  be  compelled,  under 
that  contract,  (and  no  other  then  existed,)  to  work  for  any 
one  member,  on  his  individual  responsibility.  {Hurlbut  v. 
Post,  1  Bosw.  28-4 J.) 

The  evidence  offered,  in  respect  to  a  notice,  that  Bagley 
would  expect  all  the  men  to  go  on  and  work  out  their  con- 
tracts, made  before  the  firm  of  A.  6.  Bagley  A  Co.,  was 
formed,  was  properly  rejected. 

I  think  there  was  no  error  in  ordering  a  verdict  in  favor 
of  the  defendants,  and  that  they  should  have  judgment  on 
the  verdict. 

Under  the  re-argument  ordered,  the  cause  was  submitted, 
on  printed  points,  at  a  general  term  held  June  16,  1860| 
before  Justices  Hoffmait,  Piebbepont  and  Robertson. 

Waldo  Butchins  a/nd  John  Slosson,  for  Appellants. 

I.  The  judge,  by  ruling  that  ''the  original  contract  was, 
tn  fact,  rescinded  by  a  new  and  executed  agreement,'' 
drew  a  conclusion  from  the  evidence  which  the  jury  alone 
could  be  justified  in  drawing. 

If  there  could  be  no  rescission  in  fact,  without  the  con- 
cnrrenoe  of  the  parties,  (a  proposition  self-evident,)  all  the 
evidence  which  bore  on  the  question  of  the  parties'  under- 
standing on  the  subject,  should  have  gone  to  the  jury. 

The  direction  of  the  judge  was  equivalent  to  saying  that 
the  mere  fact  of  the  parties  having  agreed  to  vary  the 
compensation  was  an  estoppel  upon  their  ever  denying 
that  the  ^x>xitfact  was  rescinded,  whatever  may  have  been 
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their  intentions  in  making  such  change,  and  however  con- 
trary such  a  conclusion  nnight  be  to  their  real  intentions ; 
in  other  words,  that  the  existence  of  the  fact  of  the  change 
operated  of  itself,  as  matter  of  law,  to  work  a  rescission. 

This  was  clearly  erroneous. 

II.  If  this  was  a  rescission  or  abandonment  of  the  ori- 
ginal contract,  it  was  so,  and  could  be  so  only  by  the 
mutual  consent  of  the  parties,  and  that  was  a  question 
solely  for  the  jury.  (2  Pars.  Con.  190 ;  Fitt  v.  Cassanet^ 
4  Man.  &  Gran.  898.) 

Neither  party,  at  the  time  the  new  arrangement  was 
made,  claimed,  or  even  suggested  that  the  original  agree- 
ment was  to  be  superseded  by  it,  in  any  of  its  provisions, 
except  merely  as  to  the  amount  of  compensation.  Nor  did 
they  at  any  subsequent  period,  during  the  continuance  of 
the  term  of  service,  make  any  such  claim. 

This  is  not  the  case,  in  which  one  party  had  put  it  out 
of  his  power  to  perform  his  part  of  the  agreement — each 
had  it  in  his  power  to  perform,  to  the  letter,  all  he  had 
stipulated  to  do,  even  after  this  modification  of  the  agree- 
ment, if  the  other  had  required  it;  so  that  neither  had,  for 
any  such  reason,  a  right  as  against  the  other,  to  treat  it  as 
rescinded.     {Dubois  v.  Del.  4*  Hud.  Can.  Co.,  4  Wend.  289.) 

Neither  is  it  the  case  of  a  rescission  under  a  stipulation 
reserved  to  the  parties  in  the  contract. 

Neither  is  it  the  case  of  two  inconsistent  agreements,  in 
which,  from  the  fact  of  inconsistency,  a  presumption  is 
entertained  that  the  parties  intended  to  rescind. 

The  new  agreement  for  compensation  is  no  more  incon- 
sistent with  the  original  contract  than  it  would  have  been 
if  it  had  been  simply  an  agreement  to  raise  or  diminish 
the  yearly  salary  by  the  amount  of  one  dollar  or  one  cent. 

All  the  other  provisions  remain  intact,  and  the  same  rea- 
son exists  for  retaining  them  as  before.  The  work  to  be 
performed  was  the  same,  and  nothing  was  said  or  agreed 
^s  to  any  change  in  the  term  of  service.  ^ 

The  necessity  of  secrecy  on  the  part  of  Clarke,  as  to 
Bagley's  improvements,   inventions,  or  discoveries,   still 
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continued,  and  it  is  almost  absurd  to  suppose  that  either 
party  imagined  that  this  important  covenant  Was  abrogated 
by  the  change  of  compensation. 

So  far  from  the  new  agreement  being  inconsistent,  the 
.original    agreement    can   hardly  be    said  to    have  been 
modified. 

The  mode,  and  even  the  rate  of  payment,  was  never 
literally  complied  with,  according  to  the  orignal  contract. 
That  called  for  a  yearly  sum  or  salary  of  $400  the  first 
year,  and  $500  for  the  other  two,  and  yet  he  was  paid  from 
the  first,  weekly,  at  the  rate  of  eigM  dollars  a  week,  which 
would  have  been  $416  for  the  first  year. 

There  is  no  case  in  which  an  executed  parol  agreement 
has  been  held  to  have  abrogated  a  contract  under  seal, 
unless  it  was  an  agreement  in  terms  or  substance,  to 
rescind,  or  so  inconsistent  with  the  original  contract,  as  that 
a  rescission  might  be  presumed  to  have  been  in  the  con- 
templation of  the  parties. 

Such  were  the  cases  of  Latimore  v.  Harsen,  14  J.  B.  330, 
and  Dearborn  v.  Cross,  7  Cowen  48. 

And  see  these  cases  commented  on  in  Jtllen  v.  Jaquish, 
21  Wend.  628. 

a.  Clarke  did  not  change  masters  in  working  for  the  new 
firm.  He  was  not  employed  by  the  new  firm.  He  was  still 
under  Bagley's  orders,  and  Bagley's  directions  to  him  to 
work  for  his  new  firm  were  no  more  than  he  had  a  right  to 
give  under  his  agreement  with  Clarke. 

in.  To  hold  this  agreement  rescinded,  would  be  to  leave 
Bagley  in  a  worse  position  than  he  was  in  when  it  was 
made,  for  he  would  have  introduced  a  workman  into  the 
secrets  of  his  art,  without  any  guaranty  against  his  dis- 
closing them;  and  this  was  considered  by  both  parties  as 
of  such  vital  importance  that  it  was  expressly  provided  for 
in  the  original  agreement.  It  is  a  rule  that  one  party 
cannot  rescind  a  contract,  unless  both  can  be  left  in  the 
condition  in  which  they  were  before  the  rescission.  (2 
Parson's  Con.  191-2 ;  Hunt  v.  SUk,  5  East.  449 ;  Martin  v. 
McComUck,  4  Sand£  366.) 
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lY.  If  this  was  an  agreement  fully  executed^  it  was  so 
the  moment  the  first  one  hundred  pens  were  polished  and 
paid  for,  since  it  is  not  denied  that  Clarke  left  Bagley's 
service  before  the  three  years  had  expired,  and  the  modifi- 
cation as  to  payment  was  wholly  indefinite  as  to'  time. 

The  contract  could  not  be  abrogated  in  part.  It  was 
abrogated  as  to  time  of  service,  as  well  as  everything  else, 
if  abrogated  at  all.  It  must  have  been  fully  executed  at 
some  time,  and  if  time  of  service  was  abolished,  then  it 
was  as  fully  executed  when  the  first  one  hundred  pens  were 
paid  for  as  at  any  other  time. 

If  there  was  any  obligation  to  remain  for  .three  years, 
then  the  original  contract  was  never  abrogated  at  all,  and 
the  case  is  one  of  a  mere  parol  executory  agreement,  and 
nothing  is  better  settled  than  that  such  an  agreement  can- 
not rescind  or  abrogate  a  sealed  executory  contract.  A 
covenant  under  seal  cannot  be  discharged  by  a  parol  agree- 
ment before  breach.  {Suydam  v.  Jones,  10  Wend.  180; 
Delacroix  v.  Bulkley,  13  Id.  71 ;  Allen  v.  Jaquish,  21  Id.  628 ; 
Jfelson  V.  Sharp,  4  Hill,  584.) 

Will  the  court  seriously  hold  that  this  agreement  was 
fully  executed  when  the  first  one  hundred  pens  were 
polished  and  paid  for,  and  that  if  Clarke  had  the  next  day 
revealed  all  the  secrets,  which  he  had  by  covenant  bound 
himself  not  to  do,  Bagley  would  have  had  no  redress  ? 

Y.  The  question  should  never  have  been  taken  from  the 
jury. 

The  real  question  was  whether  Clarke  left  Bagley's 
service  with  his  consent.  The  case  was,  in  fact,  tried 
principally  on- this  theory,  and  this  was  a  pure  question  of 
fact  about  which  there  was  conflicting  evidence. 

YI.  No  distinction  was  made  by  the  judge  between  the 
two  defendants,  on  the  ground  that  one  was  principal  and 
the  other  surety.  Had  different  rules  been  applied  to 
each  the  plaintiff  would  have  the  benefit  of  an  exception. 

On  this  appeal  they  are  both  to  be  considered  as  stand- 
ing} hy  the  ruling  of  the  court,  on  the  same  ground ;  and 
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if  the  surety  was  not  discharged  by  an  actnal  rescission  of 
the  contract,  he  was  discharged  by  nothing  else. 

If,  therefore,  the  judge  erred  on  that  question,  there 
must  be  a  new  trial  as  to  both. 

Vn.  The  exceptions  at  fols.  81  and  101  are  well  taken. 

Vin.  There  should  be  a  new  trial,  costs  to  abide  the 
event. 

WUliam  R.  Stafford^  for  Respondents. 

L  The  only  question  at  issue  was,  whether  the  parties  by 
their  acts  ha^  not  rescinded  the  contract  for  service  made 
by  the  defendant  Clarke  with  the  plaintiff.  If  by  operation 
of  law  such  was  the  case,  or  if  in  the  opinion  of  the  court 
a  verdict  for  the  plaintiff  would  be  set  aside  as  contrary  to 
law  and  evidence,  it  was  clearly  the  duty  of  the  court  to 
non-suit  or  direct  a  verdict  for  defendants.  {Stuart  v. 
Simpsm,  1  Wend.  376;  Rudd  v.  Davis,  3  Hill,  287.) 

II.  Although  there  is  no  precise  rule  applying  to  a  breach 
of  contract  which  settles  whether  it  has  been  abandoned  or 
not,  yet  if  the  act  of  one  party  be  such  as  necessarily  to  pre- 
vent the  other  from  performing  on  his  part  according  to  the 
terms  of  the  agreement,  the  contract  will  be  considered  as 
rescinded.  {Dubois  v.  Del.  $*  Hud.  Canal  Co.,  i  Wend.  285.) 

And  if  performance  of  the  condition  of  a  bond  be  pre- 
vented by  the  omission  of  the  obligee,  the  obligor  is  dis- 
charged.    (  Whitney  v.  Spencer,  4  Cowen,  39.) 

The  rule  may  now  be  considered  well  settled,  that 
wherever  the  contract  becomes  incapable  of  being  performed 
substantially  as  the  parties  intended,  by  the  voluntary  act  of 
one  of  the  parties,  the  other  is  not  bound  to  proceed. 
{Sleine  v.  Catara,  2  Gkllison,  C.  G.  Bep.  61.) 

IIL  The  mutual  consent  of  the  parties  to,  and  their  con- 
currency  in  the  rescission  claimed  by  defendants,  is  evi- 
denced by  acts  as  to  which  there  is  no  dispute. 

The  first  witness  called  by  the  plaintiff,  William  J.  Wood, 
testified,  that  the  defendant  Clarke,  instead  of  working  for 
plaintiff  worked  for  the  firm  of  which  plaintiff  was  a  mem- 
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ber,  and  at  piece-work,  and  was  paid,  not  by  the  year,  but 
at  an  entirely  different  rate,  and  in  a  different  manner,  by 
the  firm,  and  not  by  plaintiff  solely. 

This  is  substantiated  by  Clarke,  by  Gerrit  Smith,  and  by 
B.  P.  Gurney,  and  is  mrnhere  denied. 

lY.  Upon  such  a  state  of  facts,  created  by  the  plaintiff 
himself,  who,  by  tvrice  altering  the  terms  of  compensation, 
and  transferring  the  benefits  and  control  of  Clarke's  ser- 
vices to  his  copartnership,  had  deprived  Clarke  of  all  right 
of  action  against  him  under  the  agreement,  and  stripped  it 
of  all  mutuality,  the  agreement  itself  was  clearly  merged  in 
the  parol,  and  executed  subsequent  arrangement  of  the  par- 
ties. {Dearborn  v.  Cross,  *7  Cowen,  47;  Latim&re  v.  Harsen, 
14  John.  330;  Mien  v.  Jaquish,  21  Wend.  628;  Ballard  v. 
Walker,  3  John.  Cs.  60.) 

The  agreement,  therefore,  being  rescinded  in  part,  was 
rescinded  in  toto.     {Raymond  v.  Beamard,  12  John.  274.) 

y .  The  fact  of  the  agreement  being  under  seal  can  make 
no  real  difference.  The  new  arrangement  here  was  not  a 
mere  executory  agreement,  but  was  carried  into  effect  and 
fully  acted  upon  by  the  parties,  and  everything  was  done 
except  the  actual  destruction  of  the  writing  itself.  (De 
Peyster  v.  Pulver,  3  Barb.  284;  Healy  v.  Utly,  1  Cowen, 
345;  Barnard  Y.  Darling,  11  Wend.  27;  and  cases  under 
point  IV.) 

All  the  advantages  of  this  new  arrangement  were  with 
the  plaintiff.  By  recognizing  his  alterations  as  to  the  com- 
pensation, extending  his  liability  so  as  to  embrace  his  firm, 
and  accepting  employment  under  them,  (not  as  agents  of 
plaintiff,  but  as  principals,)  we  were  deprived  of  any  right 
of  action  under  this  agreement  against  Bagley,  while,  at  tho 
same  time,  exposed  to  actions  by  all  of  that  firm.  The 
estoppel  must  be  mutual,  and  as  the  plaintiff  was  a  party, 
he  is  equally  bound.     (  Vide  opinion  of  Justice  Bosworth.) 

The  judgment  should  therefore  be  affirmed. 

Bt  the  Court.  Hoffman,  J. — The  question  as  to  the 
surety  on  the  bond,  the  defendant  Gurney  is  perfectly  clear. 
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He  covenanted  to  be  responsible  for  the  performance  of  a 
contract,  Tvhich  secured  to  his  principal  a  fixed  salary  of 
four  hundred  dollars  for  the  first  three  years,  and  five  hun- 
dred dollars  for  the  remainiug  two  years,  and  bound  him  to 
serve  the  plaintiff  and  no  one  else.  Without  the  sureties' 
knowledge  or  consent  this  is  changed  into  a  contract, 
making  the  rate  of  compensation  depend  upon  the  quantity 
of  work,  rendering  it  wholly  indefinite,  making  the  term  of 
service  uncertain,  and  binding  the  principal  to  the  com- 
mands of  two  other  persons  in  connection  with  the  plain- 
tiff. Upon  the  settled  law  of  principal  and  surety,  this 
alteration  discharged  the  latter.  {Mc  Williams  v.  Mason, 
GDuer,  276;  The  Jforthwestem  R.  JR.  Co.  v.  Whinray,  26 
Eng.  L.  &  Eq.  488,  and  cases  cited,)  is  directly  in  point. 
And  as  to  Clarke,  the  principal  in  the  bond,  the  plaintiff 
changed  the  agreement  in  most  important  particulars.  He 
failed  to  perform  his  part  of  the  contract.  He  gave  new 
employers  to  the  defendant.  He  varied  the  terms,  and 
assented  to  the  defendant's  laboring  under  such  new  terms. 
At  one  time  he  relinquished  all  claim  upon  Clarke,  telling 
him  that  he  could  not  go  On  with  the  business;  his  means 
were  locked  up;  that  he  could  not  give  him  work,  and 
advised  him  to  apply  to  the  Smiths ;  that  he  must  do  the 
best  he  could  for  himself. 

To  hold  this  defendant  liable  for  the  liquidated  damages 
on  a  penal  bond,  under  such  circumstances,  would  be  unjust 
and  unprecedented.  (Parsons  on  Contracts,  190, 191,  note 
jR  and  cases.) 

The  admission  of  evidence  at  the  trial,  which  is  the  sub- 
ject of  some  exceptions,  was  of  testimony  tending  to  show 
acts  and  declarations  proving  the  fact  of  rescission  or  alte- 
ration ;  not  a  variation  of  an  existing  agreement  still  execu- 
tory, by  means  of  parol  evidence.  None  of  the  excep- 
tions of  the  plaintiff  can  be  sustained. 

Judgment  affirmed  with  colsts. 
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Samuel  Fbost,  Plaintiff  and  Respondent  v.  Albert  Smith, 

Defendant  and  Appellant. 

1.  When  an  appeal  is  moved  in  its  order  on  the  calendar,  the  court  will  pre- 
sume that  the  case  therein  has  been  settled,  unless  moved  to  interfere,*  on 
affidavits  alleging  the  contrary. 

2.  On  appeal  from  a  Judgment  entered  on  the  report  of  a  referee,  the  appel- 
lant may  be  heard  on  exceptions  taken  to  the  referee's  conclusions  of  law 
upon  the  facts  found,  although  the  printed  case  does  not  contain  any  of  the 
-evidence. 

8.  But,  in  such  case,  he  cannot  be  heard  upon  his  exceptions  to  the  findings 
of  fact.  It  must  be  assumed  that  they  are  found  upon  competent  and  saiB- 
cient  evidence. 

4.  Where  a  defendant  contracts  to  make,  and  deliver  from  time  to  time,  as 
required,  six  engines,  and  he  delivers  only  two,  and  on  request  to  deliver 
another  refuses,  without  cause,  so  to  do;  the  contract  may  be  treated  as 
rescinded,  and  any  moneys  advanced  to  him,  over  and  above  the  worth  or 
contract  price  of  the  two  delivered,  may  be  recovered  back. 

6.  Where  in  an  action  to  recover  such  excess  and  any  balance  due  on  general 
account,  the  answer  admits  advances  on  account,  and  alleges  no  defense 
except  that  the  engines  delivered,  and  other  work,  &c.,  performed  by 
defendant,  amount  to  more  than  all  payments  and  advances  made  to  him; 
and  the  Judgment  for  plaintiff  is  for  the  actual  balance,  charging  him  with 
all  he  had  received  from  the  defendant,  and  crediting  him  with  all  he  had 
paid,  it  will  not  be  reversed  merely  because  the  referee  held  that  such  » 
refusal  as  stated  in  the  proposition -(No.  4)  was  a  rescission  of  not  only  that 
contract,  but  of  a  subsequent  one  for  the  bargain  and  sale  of  other  two 
engines,  only  one  of  which  had  been  delivered;  especially  when  the  case 
contains  no  evidence  or  other  matter  showing  affirmatively  that  it  was  error 
not  to  credit  defendant  for  the  engine  not  delivered  under  the  last  contract. 
(Before  Hoffman,  Piekrepont  and  Robebtson,  J.  J.) 
neard  June  14,  decided  June  80, 1860. 

Appeal  by  the  defendant,  from  a  judgment  entered  on 
the  report  of  George  W.  Stevens,  Esq.,  as  referee.  This 
action  was  commenced  the  latter  part  of  January,  1859. 
The  printed  case  contains  the. summons,  complaint,  reply, 
order  of  reference,  the  referee's  report  of  his  findings  of 
fact  and  conclusions  of  law,  (dated  December  24,  1859,) 
the  defendant's  exceptions,  the  judgment  entered  on  the 
report,  and  the  notice  of  appeal.  It  does  not  contain  any 
evidence  given  on  the  trial. 
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The  complaint  alleges  that,  at  divere  times,  between  9tb 
September,  1856,  and  5th  December,  1857,  Benjamin  Frazee, 
having  certain  dealings  and  an  accoant  with  defendant,  paid 
on  said  account,  and  lent  and  advanced  to  defendant,variouB 
notes  and  sums  of  money,  and  the  defendant  made  and 
delivered  to  said  Frazee  various  machines,  and  other 
articles,  some  of  which  were  defective ;  and  that  there  was 
a  balance  due  to  said  Frazee,  of  $2,240.47,  besides  interest. 
That  this  claim  was  assigned  to  plaintiff. 

The  answer  denies  most  of  these  allegations,  and  alleges 
that  the  defendant  made,  sold  and  delivered  to  Frazee, 
various  articles  of  machinery,  and  other  articles,  and  paid 
large  sums  of  money  to  and  for  Frazee,  amounting  alto- 
gether to  the  sum  of  $5,614.07  ;  and  that  the  various  notes 
and  sums  of  money  mentioned  in  the  complaint,  were  paid 
on  account  of  this — and  claims  a  balance  due  to  defendant 
of  $1,285.19,  besides  interest. 

The  referee  finds,  as  facts : 

1.  That  a  contract  was  made  between  Frazee  and  defend- 
ant,  on  2d  September,  1856,  by  which  defendant  was  to 
make  for  Frazee  six  small  steam  engines,  at  $212.50  each, 
and  that  Frazee  was  to  pay  the  cost  of  making  the  patterns. 

2.  That  defendant  made  the  patterns,  which  were  worth 
$122.88. 

3.  That  defendant  made  and  delivered  the  said  engines. 

4.  That  defendant  sold  and  delivered  to  Frazee  fixtures 
for  the  engines,  to  the  value  of  $210. 

5.  That,  in  January,  1857,  a  further  contract  was  made 
between  defendant  and  Frazee,  for  six  other  engines,  to  be 
delivered  to  Frazee  from  time  to  time,  as  he  should  require 
the  same,  at  $225  each;  that  Frazee  should  pay  defendant 
for  altering  the  patterns  for  the  said  engines. 

6.  That  defendant  altered  the  patterns,  and  that  the 
alteration  was  worth  $16.25. 

7.  That  defendant  made,  constructed  and  delivered  two 
of  the  said  engines  to  Frazee. 

8.  That,  in  January,  1857,  defendant  bargained  and  sold 
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to  Frazee  two  other  engines,  at  $400  each,  and  on  5th 
March,  185 Y,  delivered  one  of  them  to  Frazee. 

9.  That,  on  5th  March,  1857,  defendant  sold  and  delivered 
to  Frazee  fixtures  for  said  engine,  of  the  value  of  $58.33. 

10.  That,  between  2d  day  of  September,  1856,  and 
March,  1857,  defendant  performed  work  for  Frazee,  to  the 
value  of  $172.30. 

11.  That  one  of  the  first  six  engines  was  defective,  and 
the  difference  in  value  between  it  and  a  sound  one  was 
$162.50. 

12.  That,  between  2d  September,  1856,  and  11th  March, 
1857,  Frazee  paid  defendant  $1,987. 

13.  That  Frazee  delivered  to  defendant  one  promissory 
note,  November  18,  1856,  for  $550 ;  one  January  17,  1857, 
for  $471.45  ;  one  April  1,  1857,  for  $550,  and  one  May  7, 
1857,  for  $400 — ^which  notes  were  paid  by  Frazee. 

14.  That,  on  29th  June,  1857,  defendant  delivered  his 
note  to  Frazee  for  $550,  to  take  up  Frazee's  note  of  April 
1,  1857.     That  defendant  paid  this  note. 

15.  That,  on  11th  March,  1857,  Frazee  delivered  to 
defendant  a  draft  of  one  Doolittle,  for  $846.60,  to  sell ; 
that  same  was  sold  for  Frazee  for  $778.84,  and  defendant 
paid  to  Frazee  $450,  and  retained  the  balance,  $328.84. 

16.  That,  in  January  or  February,  1858,  Frazee  demanded 
of  defendant  one  of  the  engines  mentioned  in  5th  finding 
of  fact,  and  defendant  refused  to  deliver  the  same. 

17.  That,  on  16th  May,  1857,  Frazee  delivered  to  defend- 
ant a  note  for  $381.24;  which  note  was  not  paid  by  Frazee, 
and  that  the  consideration  therefor  failed. 

18i  That,  on  December  18,  1858,  Frazee  assigned  his 
claim  to  plaintiff. 

And  the  referee  finds,  as  matter  of  law : 

1.  That  the  refusal  of  defendant  to  deliver  to  Frazee 
the  engine  demanded  in  January  or  February,  1858,  ope- 
rated as  a  rescission  of  the  contract  to  deliver  the  residue 
of  the  engines  mentioned  in  the  fifth  finding  of  fact,  and 
of  the  second  of  the  engines  mentioned  in  the  eighth  find- 
ing of  fact ;   and,  thereupon,  Frazee  became  entitled  to 
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recover  all  sums  paid  and  advanced  by  him,  over  and 
above  the  cost  and  value  of  the  engines,  Ac,  furnished  by 
the  defendant ;  and  that  there  was  due  to  Frazee,  over  and 
above  all  the  work,  machinery  and  materials  delivered  by 
defendant,  $1,185.03. 

2.  That  plaintiff,  as  assignee  of  Frazee>  is  entitled  to 
judgment  for  $1,185.03  and  interest  from  February  25, 
1855,  $152.92— making  in  all,  $1,337.95. 

The  defendant  excepted  to  the  findings  of  facts  and  con- 
clusions of  law  separately,  and  appealed  from  the  judgment 
entered  on  the  referee's  report. 

IL  Andrews,  for  Appellant. 

I.  This  action  was  an  action  for  money  and  notes  lent 
and  advanced,  and  plaintiff  could  recover  therein  for  no 
other  cause  of  action. 

U.  The  judgment  is  a  judgment  for  a  breach  of  certain 
contracts  to  deliver  certain  engines,  and  which  contracts 
are  not  set  up  or  alluded  to  in  the  pleadings,  nor  is  any 
breach  of  such  contracts  set  up  or  claimed. 

m.  The  demand  mentioned  in  the  sixteenth  finding  of 
fact,  was  a  demand  of  but  one  engine  of  the  lot  stated  in 
the  fifth  finding,  and  a  refusal  to  deliver  that  one  was  not 
a  refusal  to  deliver  all  the  lot,  or  a  breach  of  the  contract 
to  deliver  the  engines. 

lY.  The  demand  and  refusal  to  deliver  one  of  the 
engines  mentioned  in  the  fifth  finding,  was  not  a  demand 
or  refusal  to  deliver  the  engines  mentioned  in  the  eighth 
finding. 

Y.  The  contract  mentioned  in  the  eighth  finding  was  a 
separate  and  distinct  contract  from  the  contract  mentioned 
in  the  fifth  finding ;  and,  to  maintain  an  action  for  the 
breach  of  that  contract,  there  must  have  been  a  demand  of 
the  engines  there  contracted  for,  and  a  failure  to  deliver. 

YI.  The  demand  made  for  one  engine  of  the  lot  of  six, 
mentioned  in  the  fifth  finding,  did  not  operate  as  a  rescis- 
sion of  the  contract  to  deliver  the  residue  of  the  engines 
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mentioned  in  that  finding.  It  was,  at  most,  a  breach  of 
the  contract  to  deliver  that  one  engine,  and  that  alone. 
At  all  events,  it  could  not  operate  as  a  rescission  of  the 
contract  to  deliver  the  engines  mentioned  in  the  eighth 
finding,  and  was  no  breach  of  that  contract. 

YII.  The  referee  finds  the  balance  due  to  Frazee  to  be 
$1,185.03,  and  erroneously  finds  that  plaintiff,  as  his 
assignee,  is  entitled  to  recover  $1,185.03  and  interest.  The 
judgment  is  erroneous,  and  should  be  set  aside. 

W.  R.  Stafford,  for  Respondent. 

FiEKREPONT,  J. — ^It  must  bo  assumed  that  the  facts  are 
found  in  accordance  with  the  evidence.  The  conclusions 
of  law  are  supported  bj  authority  so  far  as  relates  to  the 
facts  stated  in  the  fifth  finding.  {Raymond  v.  Beamard,  12 
J.  R.  274.) 

As  the  suit  was  to  recover  the  moneys  which  the  plain- 
tiff  had  paid  and  advanced  to  the  defendant  at  his  request, 
and  as  he,  the  defendant,  was  credited  with  all  to  which  he 
had  any  title,  the  judgment  must  be  affirmed,  with  costs. 

p 

Hoffman,  J. — ^It  is  insisted  on  behalf  of  the  respondent 
(the  plaintiff,)  that  we  cannot  hear  this  appeal  at  all ;  that 
the  record  does  not  entitle  the  appellant  to  review  even 
the  conclusions  of  law  of  the  referee.  The  case  having 
been  referred  to  a  referee  to  hear  and  decide  all  the  issues, 
he  made  his  decision,  on  which  judgment  was  entered,  in 
favor  of  the  plaintiff.  We  have  before  us  a  record  entitled, 
case  on  appeal,  containing  the  pleadings,  order  of  reference, 
the  referee's  finding  of  facts  and  conclusions  of  law,  excep- 
tions of  the  defendant  comprising  objections  to  both,  the 
judgment  and  notice  of  appeal.  It  is  insisted  that  the 
appellant  cannot  question  any  conclusion  of  law,  because 
there  is  no  case  containing  all  the  evidence  before  us,  and 
no  evidence  of  its  having  been  settled. 

We  are  entitled  to  presume  that  it  was  settled. 

I  have  always  understood  that  a  case  or  bill  of  excep- 


NEW  YORK— JUNE,  1860.  113 

Frost  V.  Smith. 

tioQS,  as  it  may  be  termed,  with  the  findings  of  fact,  judg- 
ment, and  exceptions  to  the  conclusion  of  law,  brings 
the  case  for  review  as  to  the  latter,  properly  before  the 
general  term.  The  exceptions  as  to  matters  of  fact  are 
discarded,  as  the  court  has  no  evidence  to  judge  of  them. 
AU  exceptions  to  rulings,  during  the  progress  of  the  trial 

and  before  decision,  are  also  excluded.  There  is,  nakedly, 
a  statement  of  facts  like  a  special  verdict,  with  a  con- 
clusion of  law  upon  such  facts,  and  the  exceptions  to  this, 
the  appeal  brings  up  for  review. 

I  do  not  understand  any  of  the  cases  cited  as  settling  a 
diflFerent  rule ;  {Johnson  v.  Whitlock,  3  Kernan,  344 ;  Smith 
V.  Grant,  15  N.  Y.  Rep.  590 ;  Connolly  v.  Connolly,  16 
Howard  Pr.  Rep.  224;  Magie  v.  Baker,  4  Kernan,  435;) 
and  the  last  amendment  of  the  Code  appears  expressly 
to  recognize  such  a  course.  ^'  When  a  case  on  appeal  shall 
have  been  heard  and  decided  at  the  general  term,  upon  the 
report  of  a  referee  and  exceptions,  without  a  case  con- 
taining the  evidence,  the  decision  may  be  reviewed  in  like 
manner  on  appeal  to  the  Court  of  Appeals."  This  is  the 
amendment  to  section  2^2,  and  is  made  applicable  to 
appeals  then  pending.     (^  268.) 

The  question,  therefore,  and  the  only  question  before  us 
is :  has  the  referee  drawn  a  correct  conclusion  from  estab- 
lished  and  incontestable  facts?  That  the  appellant  has 
included  exceptions  as  to  matters  of  fact,  cannot  prejudice 
his  right  to  raise  this  question  of  law. 

There  can  be  no  question  that  the  demand  of  one  of  the 
engines  provided  to  be  made  and  delivered  by  the  contract 
of  January,  1857,  stated  in  the  fifth  clause  of  the  finding, 
entitles  the  plaintiff  to  treat  the  contract  as  broken  for  the 
four  engines  not  .delivered.  The  engagement  was,  to  deliver 
them  to  Frazee,  from  time  to  time,  as  he  should  require  the 
same.  He  demanded  one,  in  January  or  February,  1858, 
and  the  delivery  was  refused.  The  case  of  Wes£on  v. 
Barker,  (12  John.  Rep.  276,)  is  a  sufficient  authority  to 
hold  this  contract  broken,  in  toto;  and  that  the  defendant 
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is  not  entitled  to  retain,  from  the  moneys  advanced  to  him 
by  Frazee,  the  cost  price  of  the  four  engines  not  delivered. 

But  I  have  had  adiflBculty  in  relation  to  the  deduction  of 
$400,  which  he  also  has  made  on  account  of  one  engine  not 
delivered  under  the  eighth  finding.  This  states  a  sale  of 
two  engines,  at  the  price  of  $400  each,  in  January,  185*7, 
and  a  delivery  of  one  on  the  5th  of  March,  1857.  There 
is  no  statement  of  the  terms  of  this  sale,  the  time  of 
delivery,  nor  of  any  demand  of  the  other.  The  referee 
considers  that  the  violation  of  the  contract  in  the  5th 
clause  set  forth,  amounted  in  eflFect  to  a  violation  of  this 
independent  sale  in  the  eighth  clause.  I  do  not  see  any 
connection  between  these  contracts,  and,  beyond  a  doubt, 
the  finding  would  be  wholly  insufficient  by  itself;  and  if 
that  was  the  only  contract,  to  put  the  defendant  into  default, 
{Weaver  v.  Sessions^  6  Taunton,  154,)  at  least  a  profier  of 
the  price  and  demand  should  appear.  {Dunham  v.  Mannj 
1  Selden  Rep.  508.) 

But  I  think  there  is  a  view  of  the  case  which  meets  the 
difficulty.  The  complaint  sets  forth  various  advances  for 
the  defendant  in  cash,  notes,  &c. ;  a  defect  in  two  engines 
delivered,  and  a  demand  resulting  from  the  whole  of  such 
advances  and  claim,  to  the  amount  of  $5,446.29;  credit  for 
engines,  &c.,  delivered,  work  performed  Ac,  to  $3,205.82, 
and  judgment  demanded  for  the  balance.  The  answer 
states  the  manufacture,  sale ,  and  delivery  of  engines,  fix- 
tures, Ac,  work  done,  money  expended,  Ac,  for  Frazee, 
amounting  to  $5,614.07,  and  proceeds  to  say  that  the 
moneys  and  notes  set  forth  in  the  complaint  were  paid  and 
delivered  to  the  defendant  as  part  payment  and  security 
for  such  sum,  except  the  Doolittle  draft. 

With  this  admission  of  the  sums  received  from  Frazee, 
the  defendant  is  bound  to  make  good  his  averment  of  the 
liquidation  and  payment  of  that  amount,  by  means  of 
advances  or  work  done,  or  something  delivered  by  him  to 
Frazee,  or  for  his  use.  He  had  been  paid  for  the  two 
engines.      He  should  have  proved  that   the   other  was 
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delivered,  or  showed  Bomething  to  excuse  its  delivery,  and 
show  why  performance  was  not  completed. 

Judgment  affirmed,  with  costs. 


Jabies  B.  Dayton,  Receiver,  &c.,  of  the  American  Exchange 
Bank,  Plaintiff  and  Respondent  v.  John  B.  Bokst,  Defend- 
ant and  Appellant. 

1.  Where  the  Court  of  Chancery,  of  New  Jersey,  in  proceedings  against  a 
hank,  created  nnder  the  hanking  laws  of  that  State,  to  appoint  a  receiver 
of  its  property  and  effects,  on  the  ground  of  its  insolvency,  adjudges  it  to  he 
insolvent  and  appoints  a  receiver,  the  validity  of  the  appointment  cannot 
be  questioned  collaterally,  provided  enough  was  alleged  and  done  on  initiat- 
ing the  proceeding  to  give  that  court  jurisdiction  of  tho  matter. 

2.  The  order  is  not  void,  merely  hecanse  no  officer  of  the  hank  had  notice  of 
the  application,  it  having  heen  proved  to  the  satisfaction  of  the  court,  hefore 
making  it,  that  no  such  officer  could  he  found  within  that  State. 

8.  The  provision  of  the  statute  requiring  a  receiver  to  take  a  prescribed  oath 
and  file  it,  is  directory,  and  the  omission  to  take  and  file  it,  until  after  the 
receiver,  as  such,  has  brought  a  suit,  is  not  sufficient  cause  for  dismissing 
the  suit. 

4.  A  subscriber  to  the  certificate,  filed  to  organize  a  bank,  is  liable  to  pay  for 
the  number  of  shares  therein  stated  to  have  been  subscribed  by  him,  and 
payment  can  be  enforced  at  the  suit  of  a  receiver,  appointed  on  its  becoming 
insolvent,  to  satisfy  the  just  demands  of  creditors  of  the  bank. 

5.  In  a  suit  by  such  receiver,  against  an  original  subscriber,  a  judgment  in 
(aver  of  a  third  person  against  the  bank,  in  a  court  of  record,  in  an  action  in 
which  the  bank  appeared  and  defended,  is  prima  facie  evidence  that  the 
hank  owes  the  sum  recovered. 

6.  The  fact  that  a  subscriber  assigns  all  his  interest  in  the  bank  does  not  dis- 
charge hia  liability  upon  his  subscription,  and  it  can  be  enforced  for  the 
benefit  of  one  who  subsequently  becomes  a  creditor  of  the  bank. 

(Before  Boswobth,  Ch.  J.,  and  Moncbist  and  Pieb&kpont,  J.  J.) 
Heard  March  8,  decided  June  80,  1860. 

Appeal,  by  the  defendant,  from  a  judgment  against  him, 
rendered  April  20,  1859,  on  a  trial  had  at  special  term, 
before  Mr.  Justice  Slosson,  without  a  jury. 

The  action  is  brought  by  James  B.  Dayton,  as  receiver 
of  the  property  and  effects  of  the  American  Exchange 
Bai^,  at  Gape  May  court  house,  in  the   county  of  Cape 
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May,  State  of  New  Jersey,  a  bank  organized  under  the 
laws  of  that  State,  against  the  defendant  Borst,  as  a  sub- 
scriber to  the  stock  of  the  bank,  to  enforce  payment  of  his 
subscription,  or  of  sufficient  thereof  to  pay  the  debts  of 
the  bank. 

The  certificate  of  the  organization  of  the  bank  is  signed 
by  the  defendant  and  six  others ;  states  the  capital  to  be 
$50,000,  and  the  number  of  shares  2,000 ;  Borst  to  be  a 
subscriber  for  1,990  shares,  Tappen  Tovmsend  for  five,  and 
F.  Brant  J  F.  F.  Cart/y  E.  Cooke,  J,  0.  Morgan  and  J.  Hand 
for  one  share  each.  It  was  duly  acknowledged  and  filed  of 
record  December  5,  1851.  On  the  1st  of  November,  1853, 
Edward  J.  Tinkham,  in  the  Supreme  Court  of  the  State  of 
New  Jersoy,  recovered  a  judgment  against  said  bank  for 
$5,647.94,  on  a  draft  dated  September  14,  1852,  drawn  by 
B.  Eaton  for  $5,243.55  on  said  bank,  and  payable  to  said 
Baton's  order  and  by  him  endorsed,  and  accepted  by 
Edward  Cook,  the  president  of  the  bank,  and  as  such  presi- 
dent.    The  bank  appeared  in  that  action. 

This  judgment  is  wholly  unpaid,  and  the  record  of  it 
was  read  in  evidence,  and  the  draft  on  which  it  was 
recovered  was  produced  on  the  trial  of  this  action. 

The  plaintiff  was  appointed  receiver  by  the  Court  of 
Chancery  of  New  Jersey,  by  order  dated  July  6, 1854,  with 
power  to  sue  for,  collect,  &c.,  all  the  goo.ds,  rights  and 
credits  of  that  bank. 

The  eighth  section  of  the  act  of  April  15,  1846,  part  of 
the  banking  laws  of  New  Jersey,  declares  that  "before 
any  receiver  shall  be  capable  of  acting,"  he  shall  comply 
with  the  terms  of  the  order  appointing  him,  and  he  shall 
take  an  oath  or  affirmation  (the  form  of  wiiich  is  pre- 
scribed,) which  shall  be  filed  in  the  office  of  the  clerk  in 
chancery  within  ten  days  after  the  taking  thereof.  The 
order  of  July  6,  1854,  did  not  require  such  oath  to  be 
taken,  and  it  was  not  taken  until  after  this  suit  was  com- 
menced. 

The  plaii^tiff  was  appointed  receiver  in  a  suit  commenced 
by  bill  in  said  Court  of  Chancery,  June  2,  1854,  by  said 
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Tinkham  against  said  bank^  to  obtain  payment  of  said 
judgment,  enjoin  it  from  disposing  of  its  assets,  and  to 
obtain  the  appointment  of  a  receiver  to  receive  and  con- 
vert its  assets  and  apply  them  to  pay  its  debts.  It  was 
insolvent  and  had  no  assets.  The  record  of  that  suit  and 
of  the  proceedings  therein,  was  read  in  evidence. 

In  the  month  of  September,  1852,  defendant  transferred 
all  his  interest  in  the  bank  to  Patmore  tf  Jones,  who  assumed 
the  entire  charge  and  control  of  the  bank,  and  verbally, 
•  but  not  otherwise,  assumed  all  the  stock  subscriptions. 
After  that  the  defendant  had  no  connection  with  the  bank, 
and  did  not  interfere  with  its  management.  . 

The  banking  laws  of  New  Jersey,  the  proceedings  against 
8aid  bank  in  the  State  of  New  Jersey,  resulting  in  the 
plaintiff's  appointment  as  receiver,  and  the  evidence  given 
on  the  trial  of  this  action,  essential  to  an  understanding 
of  the  points  decided,  are  sufficiently  stated  in  the  opinion 
of  the  court. 

The  defendant  insisted  that  the  plaintiff's  appointment 
was  void,  for  grounds  stated  in  the  following  opinion :  That 
the  acceptance  in  question  did  not  bind  the  bank ;  that  the 
defendant  was  not  liable  to  pay  the  sum  named  in  his  sub- 
ascription  ;  and  that  as  he  ceased  to  have  any  connection 
with  the  bank,  before  the  draft  in  question  was  issued  or 
accepted,  he  was  not  liable  for  its  payment. 

The  judge  found  in  favor  of  the  plaintiff,  and  held  as 
conclusions  of  law:  1st.  The  validity  of  the  receiver's 
appointment ;  2d.  That  such  appointment  was  prima  facie 
evidence  of  the  insolvency  of  the  Bank ;  3d.  That  the 
judgment  in  favor  of  Tinkham  was  presumptive  evidence 
of  the  existence  of  the  debt,  and  that  it  was  unpaid; 
4th.  And  was  conclusive  evidence,  until  impeached,  of  the 
bank's  iirdebtedness  to  him ;  5th.  That  the  defendant  was 
precluded  from  impeaching  the  consideration  of  the  bill,  or 
Cooke's  power  to  accept ;  6th.  That  Borst's  subscription 
imposed  a  legal  obligation  to  pay  the  sum  subscribed; 
7th.  That  the  plaintiff  was  entitled  to  enforce  such  obliga- 
tion; 8th.  That  defendant's  disconnection  from  the  bank 
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did  not  impair  that  obligation;  and  9th.  That  plaintiff 
recover  the  amount  of  Tinkham's  said  judgment,  with 
interest  and  costs. 

Exceptions  were  duly  taken  to  each  of  the  conclusions 
of  law,  and  from  the  judgment  entered  the  defendant 
appealed  to  the  general  term.     , 

J.  E.  Burrill,  Jr.,  for  Appellant. 

J.  Ir.  JemegaTif  for  Respondent. 

By  the  Court.  Bosworth,  Ch.  J. — ^The  plaintiff  was 
appointed  receiver  in  a  suit  commenced  in  the  Court  of 
Chancery  of  the  State  of  New  Jersey,  by  the  filing  of  a  bill 
by  Edward  J.  Tinkham,  as  complainant,  against  the  Ameri- 
can Exchange  Bank,  as  defendant.  The  bill  was  filed  on 
the  2d  of  June,  1854.  A  subpoena  ad  respondendum  was 
issued,  returnable  on  the  20th  of  that  month,  and  the 
sheriff  of  Cape  May,  the  county  in  which  said  bank  was 
located,  made  affidavit  that  he  had  diligently  inquired  for 
said  bank  and  the  officers  thereof,  and  had  been  credibly 
informed,  and  believed,  that  there  was  no  such  bank  or 
office,  or  officer  thereof,  in  that  county,  whereon  to  serve* 
said  writ.  He  also  formally  returned  the  said  writ,  not 
served,  and  that  said  bank,  or  any  officer  thereof,  could 
not  be  found.  The  Court  of  Chancery,  on  the  6th  of  July, 
1854,  made  an  order  appointing  the  plaintiff  receiver  of 
said  bank. 

The  order  is  not  void.  The  fact  that  no  officer  of  the 
bank  could  be  fourfd,  on  whom  service  of  notice  of  a  motion 
for  the  appointment  of  a  receiver  could  be  served,  left  the 
Court  of  Chancery  at  liberty,  in  its  discretion,  to  appoint  a 
receiver,  without  notice  to  the  bank.  {The  People  v.  JVbr- 
ton,  et  aL,  1  Paige,  17.) 

There  was  sufficient  proof  before  the  court,  of  the  bank's 
insolvency,  to  authorize  it  to  act ;  and,  the  order  made, 
declares  that  the  court  was  satisfied,  by  the  evidence  pro- 
duced, of  the  fact  of  actual  insolvency. 


NEW  YORK— JUNE,  1860.  119 

Datyon  v.  Borst. 


An  injunction  had  been  previously  granted  against  the 
bank,  upon  service  on  the  bank  of  the  papers  on  which  it 
was  granted ;  and  that  injunction  was  continuing  when  the 
order  appointing  a  receiver  was  made. 

These  facts  are  all  that  need  exist,  to  make  it  competent 
for  that  court  to  appoint  a  receiver.  (§  1  of  act  of  April 
15,  1846.)  By  §  6  of  that  act,  the  application  may  be  by 
bill  of  complaint,  and  the  Chancellor,  in  his  discretion,  is 
at  liberty  to  entertain  the  motion,  though  no  notice  of  it 
had  been  given  to  the  bank. 

It  was  no  part  of  the  terms  of  the  order,  that  the 
receiver  should  take  the  oath  of  office,  in  order  to  perfect 
his  appointment.  The  statute  requiring  such  oath  to  be 
taken  and  filed,  is  directory ;  and  the  omission  to  take  it 
before  this  suit  was  commenced,  does  not  so  incapacitate 
him  to  sue,  that  the  complaint  should,  for  that  cause,  be 
dismissed.     (2  Barb.  320.) 

I  think  it  quite  clear  that  the  complaint  should  not  have 
been  dismissed  upon  any  grounds  afiecting  the  validity  of  the 
receiver's  appointment,  or  his  competency,  as  such,  to 
bring  this  suit. 

The  judgment  in  the  suit  of  Tinkham  v.  The  American 
Exchange  Bank,  is  conclusive  of  the  liability  of  the  bank, 
as  between  it  and  the  receiver.  It  establishes  the  liability 
of  the  bank  as  a  debtor  of  Tinkham,  and  the  receiver's 
right  to  maintain  a  suit  against  any  one  liable  upon  any 
contract  made  by  himself,  so  far  as  that  right  depends  upon 
the  mere  fact  that  there  are  creditors  of  the  bank  whose 
claims  are  unsatisfied. 

The  question,  whether  the  bank  was  indebted  to  Tink- 
ham, having  been  litigated  it.  a  suit  between  them,  and 
decided  against  the  bank,  the  record  of  that  recovery  was 
at  least  prima  facie  evidence  of  that  fact  in  the  present 
suit,  in  which  the  defendant  is  to  be  charged,  if  at  all,  on 
the  ground  that  he  is  the  debtor  of  the  bank,  and  not  on 
the  ground  that  he  is  a  statutory  guarantor  of  the  pay- 
ment of  any  debt  which  the  bank  may  owe. 

The  decision  upon  admitting  that  record  was,  merely, 
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that  it  was  prima  facie  evidence  of  the  indebtedness  of  the 
hank  to  Tinkham,  on  the  cause  of  action  therein  set  forth. 
Dnring  the  trial,  the  acceptance  of  the  bill  on  which  that 
judgment  was  recovered,  was  produced,  and  it  was  proved 
that  Cook,  the  president  of  the  bank,  accepted  it. 

Whether  the  judge  was  right  or  wrong  in  his  fourth  and 
fifth  conclusions  of  law,  I  regard  as  quite  immaterial.  No 
€ividence  offered  to  impeach  the  validity  of  the  acceptance 
was  excluded ;  and  none  was  given  which  tended  to  estab- 
lish its  invalidity,  as  against  these  plaintiffs. 

The  acceptance  was  purchased  in  good  faith,  without 
knowlege  of  any  fact  amounting  to  notice  that  it  was  not 
accepted  for  value,  and  upon  full  authority  to  the  oflScer 
accepting,  to  accept  as  such  officer.  {The  Bridgeport  City 
Bank  v.  The  Empire  Stojie  Dressing  Cb.,  19  How.  Pr.  R.  51 ; 
Goodmc^  V.  SimondSy  20  How.  U.  S.  R.  343.) 

The  fifth  finding  of  fact,  viz  :  that  there  is  due  from  the 
bank  to  Tinkham  $5,647.94  and*  interest  from  November  1, 
1853,  which  is  whdlly  unpaid — is,  therefore,  fully  sustained 
by  the  evidence. 

The  only  question  of  practical  importance  is  this :  Is 
the  defendant,  as  a  signer  of  the  certificate  of  association, 
liable  as  a  subscriber  for  the  stock  of  the  bank,  so  that 
the  receiver  may  coerce  him  to  pay  such  part  thereof  as 
the  bank  justly  owes  to  persons  who  have  dealt  with  it  as 
a  bank  ? 

The  statute  of  New  Jersey  declares,  **  that  the  persons 
so  associating  shall,  under  their  hands  and  seals,  make  a 
certificate,  by  the  terms  of  which  such  association  shall  be 
BOUND,  which  shall  specify,  *  •  *  the  names  and  resi- 
dences of  the  shareholders,  and  the  number  of  shares  held 
by  each  of  them  respectively,"  &c. 

The  certificate  of  association  filed  (and  which  was  signed 
by  the  defendant),  specifies  that  he  held  1,990  shares  of 
the  capital  stock  of  said  bank,  amounting  to  $49,750. 

It  is  found  as  a  fact  that  he  never  paid  any  part  of  said 
stock  subscription.  The  evidence  shows  that  he'  was  the 
bank,  and  that  its  officers  were  his  employees  and  acted 
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according  to  his  wishes,  until  he  disposed  of  his  interest  to 
others,  upon  an  expectation  or  promise  that  his  vendees 
would  protect  him  against  liabilities. 

The  certificate  of  association,  and  the  statute  under 
which  it  was  filed,  estop  the  defendant  from  denying  that 
he  was  a  subscriber  for  1,990  shares  of  the  capital  stock 
of  this  bank ;  and  he  is  liable,  equally  as  he  would  be,  if 
an  actual  subscriber  in  form  for  a  like  number  of  shares, 
to  a  subscription  paper,  containing  an  express  promise  to 
pay  the  amount  so  t^ubscribed.  {Sagoryv.  Dubois,  3  Sand. 
Ch.  R.  466  and  492,  493 ;  Buffalo  and  JV.  Y.  City  R.  R.  v. 
Dudley,  14  N.  T.  R.  336.) 

The  certificate  of  association  must  be  read  in  connection 
with  the  statute  under  which  it  is  made.  The  two,  read 
together,  declare  that  ^'  the  amount  of  capital  stock  of 
such  association "  is  to  be  $50,000;  that  it  is  ^^ divided" 
into  2,000  shares ;  that  the  defendant  is  a  "  shareholder," 
and,  as  such,  holds  1,990  of  said  shares. 

These  facts  he  is  not  at  liberty  to  deny,  and  having 
taken  this  number  of  shares,  he  must  pay  for  them  to  the 
plaintiff,  as  the  representative  of  creditors  of  the  associa- 
tion, until  their  just  claims  are  satisfied.  (16  N.  Y.  B. 
451.) 

The  defendant  cannot  claim  exemption  from  liability  as 
a  shareholder,  merely  because  the  associates  never  chose  a 
board  of  directors,  nor  succeeded  in  obtaining  deposits, 
nor  did  other  business  than  issue  circulating  uotes  and 
accept  bills  of  exchange.  On  filing  the  certificate  of  asso- 
ciation, the  associates  became  a  corporation  (§^  16  and  17 
of  the  N.  J.  banking  act),  and  could  issue  circulating  notes, 
(^§  3  and  4,  Id.)  The  statute  contemplates  that  such  an 
association  might  become  liable  as  surety.     (§  30,  sub.  7.) 

Although  the  association  never  attempted  to  carry  on 
"  the  business  of  banking,"  as  described  and  provided  for 
by  the  eighteenth  section  of  the  statute,  yet,  from  the 
moment  of  its  incorporation,  it  could  create  valid  obliga- 
tions, when  acting  in  a  mode  not  prohibited  by  the  statute. 

As  between  the  bank  and  Tinkham,  the  evidence  is  con- 
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clusiye  that  the  bank  became  his  debtor.  Tinkham  has  a 
right  to  the  interyention  of  the  receiver  to  collect  from 
those  indebted  to  the  association,  the  means  to  pay  the 
amount  due  to  him. 

The  defendant  stands  in  the  position  of  a  debtor  for  its 
capital  stock,  which  he  received,  and  for  which  he  has  not 
paid,  and  the  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed. 


Hewlett  Sanford,  Administrator,  &c.,  of  Gilbert  Sanford, 
deceased,  Plaintiff  and  Respondent  v.  The  Eighth  Ave- 
nue Railroad  Company,  Defendants  and  Appellants. 

1.  In  an  action  by  an  adminUtrator,  &c*,  of  a  person  kflled  by  being  ejected 
ftom  the  cars  of  a  railroad  company,  to  recover  damages  for  the  wrong,  the 
administrator  is  a  competent  witness  in  his  own  behalf. 

2.  In  such  action,  the  facts  that  the  intestate  entered  the  car  intending  not  to 
pay  fare,  and  that  he  reflised  to  pay  fare  or  leave,  and  resisted  the  efforta 
made  to  put  him  off  the  car,  do  not  of  themselves  necessarily  constitute  that 
concurring  negligence  or  fault  which  defeats  a  recovery. 

8.  If  there  is  no  actual  negligence  of  the  decedent,  at  the  time  of  his  being 
put  off,  to  which  his  ii^ury  and  death  may  in  fietct  be  Imputed,  the  company 
is  liable. 

(Before  Boswo^th,  Gh.  J.,  and  Piebbepont  and  Hohcbiev,  J,  J.) 
Heard  Hay  17,  decided  June  80, 1860. 

Appeal  bj  the  defendants  from  a  judgment  against  them, 
and  from  an  order  denying  a  motion  made  by  them  for  a 
new  trial. 

The  action  was  tried  before  Bosworth,  Gh.  J.,  and  a  jury, 
on  the  16th  of  November,  1858. 

This  action  is  based  on  the  allegation  that  the  death  of 
Gilbert  Sanford  was  caused  by  the  wrongful  act  and  negli- 
gence of  the  defendants,  and  it  is  brought  by  H.  Sanford, 
his  administrator,  to  recover  damages  therefor. 

There  was  evidence  to  the  effect,  that  on  the  30th  of 
December,  1855,  the  decedent,  at  the  corner  of  Church  and 
Chamber  streets,  got  on  one  of  the  cars  of  the  defendants ; 
that  he  wanted  to  take  the  reins  and  drive,  but  this  not 
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being  acceded  to  by  the  driver,  he  said  to  the  driver,  "  1 
won't  pay  any  fare;  I  came  up  last  night  and  was  not  car- 
ried through;"  he  then  went  inside. 

Soon  after  this  the  conductor  proceeded  through  the 
cars  to  collect  the  fare.  He  came  to  the  decedent  and  asked 
him  for  his  fare ;  he  refused  to  pay,  saying  he  had  paid  his 
fare  the  night  before,  but  had  not  been  carried  through 
because  of  the  snow.  The  conductor  said  he  must  pay  T>r 
leave  the  car.  The  conductor  passed  on  collecting  fares, 
and  then  came  back  to  decedent  and  told  him  that  he  was 
accountable  to  the  company  for  the  fare  of  every  person 
that  rode  in  the  car;  that  he  must  have  the  fare  or  eject  him. 

The  decedent  refused  to  pay  his  fare  or  to  leave  the  car. 

The  conductor  rung  the  bell,  and  the  speed  of  the  car, 
as  some  witnesses  testified,  was  immediately  ^^  reduced"  or 
"checked." 

Decedent  rose  at  the  conductor,  and  the  two  clenched 
and  went  toward  the  forepart  of  the  car,  both  clenched. 

The  conductor  went  out  of  the  door  of  the  car  first,  and 
backwards ;  the  car  was  well  filled,  and  it  was  with  con- 
siderable  difficulty  that  a  passenger  worked  his  way  in  from 
the  rear  platform. 

Decedent  was  a  taller  and  stouter  man  than  the  con- 
ductor. 

There  is  a  conflict  of  evidence,  as  to  whether  "  the  con- 
ductor pushed  Sanford  oflf"  or  whether  the  conductor  went 
off  first,  or  as  to  whether  one  or  three  persons  went  off  the 
platform. 

There  had  been  a  heavy  fall  of  snow  the  day  previous ; 
it  had  been  scraped  off  the  track  by  a  snow-plow,  and  was 
piled  up  each  side  of  the  track,  perhaps  two  feet  high. 
There  was  a  space  between  the  projection  of  the  car  and 
the  bank  of  snow ;  and  it  is  alleged  that  decedent  fell  and 
rolled  down  between  the  car  and  snow,  and  was  crushed. 
When  found,  he  lay  with  his  head  up  the  street,  (the  direc- 
tion in  which  the  car  was  moving,)  and  his  legs  on  the 
track.  Decedent  died  on  the  fourteenth  day  after  the 
occurrence.     The  evidence  itself  is  here  omitted,  a  state- 
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ment  of  it  not  being  material  to  an  understanding  of  the 
charge.  The  view  of  its  effect,  taken  by  the  court  at  gene- 
ral term,  appears  in  the  following  opinions.  A  motion  was 
made  for  a  non-suit  when  the  plaintiff  rested,  and  also  when 
the  testimony  was  closed,  which  was  denied,  and  defendants 
excepted.  The  defendants  requested  the  court  to  charge 
eight  several  propositions,  five  of  which  are  repeated  in  the 
charge,  and  the  other  three  are  as  follows,  viz  : 

**  VI.  That,  after  the  deceased  refused  to  pay  his  fare,  the 
conductor  might  then  employ  so  much  force  as  might  be 
necessary  to  effect  the  removal  of  the  deceased,  at  the 
same  time  doing  no  unnecessary  injury. 

*'VII.  If  the  deceased  refused  to  pay  his  fare,  and 
resisted,  and  injury  happened  in  consequence  of  resistance, 
it  was  an  injury  for  which  the  company  is  not  responsible, 
for  it  was  a  result  attributable  to  his  own  wrongful  conducts 

"  VIII.  If  the  deceased  was  injured  by  the  use  of  unne- 
cessary force,  used  to  effect  what  the  company  had  a  right 
to  do,  then  the  conductor,  and  not  the  company,  is  liable." 

The  charge  was  as  follows,  viz.: 

''  This  aption  is  brought  to  recover  damages,  on  the  alle- 
gation that  the  death  of  Gilbert  Sanford  was  caused  by 
the  wrongful  act,  neglect,  or  default  of  the  defend^ants. 
Prior  to  the  13th  of  December,  184*7,  no  action  of  this  kind 
could  be  maintained.  If  a  person,  injured  by  the  wrongful 
act,  neglect  or  default  of  another,  died  from  such  injury, 
all  liability  of  the  party  doing  the  wrong  died  with  the 
•  person  who  was  the  subject  of  the  wrong.  In  other  words, 
the  cause  of  action  was  personal  to  the  injured  party.  No 
one  except  him  could  bring  it.  When  he  died,  the  cause 
of  action  was  at  an  end.  An  act  was  passed  on  the  13th 
of  December,  1847,  which  provides  in  substance,  that  when 
one  person  is  injured  by  the  wrongful  act,  neglect  or  default 
of  another,  under  such  circumstances,  that  the  person  so 
injured  could  maintain  an  action  and  recover  damages 
therefor,  if  living,  then  the  person  who  would  have  been 
liable,  if  death  had  not  ensued,  shall  be  liable,  even  if  death 
ensues,  in  an  action  to  be  brought  by  and  in  the  names  of 
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the  representatives  of  sach  deoeased  person.  In  every  such 
action  the  jury  may  give  such  damages  as  they  shall  deem 
a  fair  and  just  compensation,  not  exceeding  $5,000,  with 
reference  to  the  pecuniary  injury  resulting  from  such  death 
to  the  wife  and  next  of  kin  of  such  deceased  person. 

"The  rule,  therefore,  in  respect  to  the  question  whether 
the  defendant  is  liable,  is  precisely  the  same  it  would  be 
if  Gilbert  Sanford  were  living  and  was  prosecuting « this 
action  to  recover  damages  for  a  mere  injury  to  himself.  If 
he  could  not,  on  the  facts  proved,  maintain  an  action  if  he 
had  been  hurt  but  not  killed,  this  plaintiff  cannot. 

"  The  general  rule  is  clear  and  well  settled,  that  when  a 
person  is  injured  he  cannot  recover,  although  the  person 
who  injured  him  was  negligent,  if  his  own  negligence  con- 
tributed to  his  being  injured.  The  question  is  not,  which 
of  the  two  is  most  to  blame  when  both  are  in  fault,  but  the 
question  is,  *  Did  the  negligence  of  the  person  injured  con- 
cur in  causing  or  producing  the  injury  V  If  it  did,  the 
other  party  is  not  liable.  In  such  a  case  the  law  will  not 
make  one  of  the  two  persons  in  fault  pay  to  the  person 
injured,  damages  caused  as  well  by  his  own  fi^ult  as  that 
of  the  other,  nor  attempt  to  speculate  as  to  the  degree  that 
each  wa&  in  fault  and  make  each  bear  the  loss  in  the  pro- 
portion in  which  he  was  guilty  of  the  wrong  that  produced 
it.  A  person  injured,  in  order  to  recover,  must  not,  by  his 
own  negligence  or  default,  have  contributed  to  his  own 
injury.     If  he  did,  he  cannot  recover. 

"  The  deceased  was  ejected  from  the  defendants'  car 
because  he  refused  to  pay  his  fare ;  he  refused  to  pay  it  on 
the  ground  that  on  the  previous  day  he  paid  the  regular 
fare  and  was  not  carried  to  the  place  at  which  he  wished 
to  leave,  on  account  of  the  track  having  been  rendered 
impassable  by  a  heavy  snow.  The  conductor  told  him  that 
with  the  occurrence  of  the  previous  day  he  had  nothing  to 
do,  and  if  he  would  not  pay  his  fare  he  must  leave  the  car. 
On  being  applied  to  a  second  time,  the  deceased  refused  to 
pay  his  fare,  and,  as  I  understand  the  evidence,  insisted 
on  his  right  and  purpose  to  ride  in  the  car  without  paying 
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his  fare.  The  conductor  had  a  right,  under  such  circum- 
stances, to  eject  him  from  the  car.  I  am  asked  to  charge 
the  following  propositions : 

"I.  If  the  deceased  entered  the  car  with  the  preconceived 
intention  of  not  paying  his  fare,  he. was  an  intruder,  and  a 
wrongdoer  from  the  outset,  and  the  relation  of  passenger 
and  carrier  was  never  established. 

"41.  If  the  relation  of  passenger  and  carrier  never  became 
established  between  deceased  and  defendants,  then  the 
company  are  not  liable. 

"III.  That  if  the  deceased  entered  the  car  with  the 
intention  of  compelling  the  defendants  to  carry  him  without 
any  charge,  this  was  an  act  of  negligence  on  his  part,  pri- 
marily contributing  to  the  accident. 

"IV.  That  conceding  the  deceased  acquired  the  right 
of  a  passenger,  that  was  forfeited  when  he  refused  to  pay 
his  fare. 

"  I  decline  to  charge  you  in  the  terms  of  these  requests,  or 
otherwise,  in  relation  to  the  matters  embraced  in  them, 
than  I  shall  now  proceed  to  state,  and  in  relation  to  these 
matters  I  charge  you  as  follows  : 

"  From  the  moment  the  deceased  refused  to  pay  his  fare, 
or  to  leave,  he  was  in  fault.  Had  he  ^one  his  duty,  there 
would  have  been  no  occasion  to  complain  that  he  was 
injured  by  being  ejected  from  the  car.  Notwithstanding 
this,  it  was  the  duty  of  the  conductor  to  use  no  more  force 
or  violence  than  was  necessary  to  eject  him.  He  was 
authorized  to  use  force  enough  to  put  the  passenger  out, 
and  to  overcome  all  the  resistance  he  made,  if  any,  to  the 
efforts  employed  to  remove  him. 

"  It  is  proper  to  say,  and  a  jury  should  bear  in  mind, 
that  when  a  person  enters  a  car  and  refuses  to  pay  his  fare, 
or  to  leave  the  car,  and  it  becomes  necessary  to  eject  him 
because  he  will  not  go  out  unless  put  out,  the  conduct  of 
the  conductor,  who  removes  him,  as  he  is  acting  in  the  line 
of  his  duty,  should  not  be  scanned  over  nicely,  and  his 
principal  should  not  be  held  liable,  unless  the  jury  is  clearly 
satisfied  that  there  was  a  want  of  prudence  and  care  on  the 
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part  of  the  conductor,  to  which  the  injury  that  followed 
may  be  attributed. 

"  If  when  the  conductor  told  the  passenger  in  this  case, 
that  he  must  put  him  out,  or  should  put  him  out,  the  pas- 
senger rose  and  put  himself  in  a  posture  which  justified  an 
apprehension  that  he  intended  to  strike  the  conductor  if  he 
attempted  to  eject  him,  the  conductor  was  justified  in  hur- 
rying the  passenger  out  as  rapidly  as  could  be  done,  with- 
out endangering  in  any  way  the  safety  of  the  passenger. 

"  There  is  testimony  which  tends  to  show  that  the  con- 
ductor, in  the  scuffle,  went  off  the  car  into  the  snow  as  well 
as  the  deceased,  The  testimony  of  Mr.  Dunning,  on  the 
other  hand,  is  to  the  effect  that  the  conductor,  while  hold- 
ing to  the  dashboard  with  one  hand,  pushed  the  deceased 
off  with  the  other.  The  driver  says  that  a  third  person 
standing  on  the  front  platform,  was  pushed  off  first  by  the 
conductor  coming  against  him ;  that  the  conductor  went 
off  next,  drawing  Sanford  off  with  him. 

•'  The  point  which  I  deem  quite  material,  involves  the 
question  at  what  rate  of  speed  was  the  car  going  when  Mr. 
Sanford  was  put  off?  If  a  conductor  attempts  to  eject  a 
passenger  because  he  will  not  pay  his  fare,  he  has  no  right 
to  thrust  him  off  when  the  car  is  going  at  a  rate  of  speed 
which  of  itself  would  make  such  an  act  dangerous  to  life 
or  limb,  or  the  bodily  health.  To  persist  in  an  attempt  to 
put  him  off  when  the  act  of  stepping  off  would  be  dangerous, 
merely  on  account  of  the  rate  of  speed  at  which  the  car 
was  moving,  would  be  an  act  of  negligence,  for  the  conse- 
quences of  which  the  defendants  would  be  liable. 

"  There  is  evidence  that  tends  to  show  that  before 
attempting  to  put  Mr.  Sanford  out,  the  conductor  rung  the 
bell  and  the  speed  of  the  car  was  slackened ;  at  what  pre- 
cise rate  of  speed  the  car  was  moving  at  the  time  Mr.  San- 
ford was  put  off,  is  not  very  clear.  The  evidence  shows 
that  the  snow  was  heaped  up  on  each  side  of  the  track,  and 
the  effect  which  this  fact  may  justly  have  upon  the  question, 
whether  the  conductor  ejected  Mr.  Sanford  in  a  careless 
and  imprudent  manner,  which  caused  the  injury,  should  be 
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considered.  I  am  also  asked  to  charge  the  following 
proposition : 

"  V,  That  if  the  conductor,  in  the  execution  of  the  com- 
pany's directions  to  remove  any  one  from  the  cars  who 
declined  to  pay  fare,  used  unnecessary  force,  and  wantonly 
injured  the  deceased,  the  defendants  are  not  liable  for  such 
malicious  excess. 

**  I  decline  to  charge  you  as  to  this  proposition  or  other- 
wise in  relation  to  the  matters  embraced  in  the  same  than  I 
have  already  charged,  further  than  to  say  that  I  do  not  think 
the  evidence  justifies  the  conclusion  that  anything  which 
the  conductor  did  was  done  maliciously  or  with  a  design  to 
injure  Gilbert  Sanford,  or  supposing  that  he  would  be 
injured  by  being  ejected  as  he  was  ejected. 

"  The  court  further  charged ;  the  question  of  fact  to  which 
the  case  is  reduced  is  this  :  Did  the  conductor,  Mr.  Sanford 
being  in  the  wrong  by  refusing  to  pay  his  fare  or  to  leave 
the  car,  put  him  out  of  the  car  in  a  negligent  and  impru- 
dent manner,  so  that  by  the  negligent  and  imprudent  man- 
ner in  which  Mr.  Sanford  was  ejected  he  received  the 
injuries  of  which  he  died,  without  himself  being  guilty  of 
negligent  or  imprudent  conduct  at  the  time  he  was  actually 
put  oflf,  which  contributed  to  produce  the  injury  ?  If  the 
evidence  satisfies  you  that  this  question  should  be  answered 
in  the  a£E[rmative,  the  defendants  are  liable.  If  it  should 
be  answered  in  the  negative,  the  defendants  are  not  liable. 

'*  You  are  not  justified  in  finding  the^conductor  negligent 
and  Mr.  Sanford  free  from  negligence  in  this  matter  merely 
because  the  latter  was  injured.  A  person  may  jump  off  a 
car  in  a  rash  manner  or  be  put  off  in  a  careless  manner, 
and  still  escape  unhurt. 

"And  it  may  so  happen,  that  a  person  is  put  off  under 
circumstances  which,  according  to  ordinary  experience, 
would  not  be  supposed  .to  be  at  all  dangerous,  and  never- 
theless be  injured. 

"  You  will,  therefore,  determine  first,  whether  there  was 
any  negligence  or  want  of  proper  precautions  on  the  part 
of  the  conductor  in  ejecting  Mr.  Sanford  from  the  car.     If 
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there  was  not,  the  defendants  are  not  liable ;  if  there  was, 
the  next  question  is,  was  Mr.  Sanford,  while  the  conductor 
was  putting  him  off,  also  guilty  of  negligence  or  misconduct 
which  concurred  with  the  conductor's  negligence  or  want 
of  care  in  causing  the  injury  ?  •  If  Mr.  Sanford  was  guilty 
of  such  negligence  or  misconduct,  the  defendants  are  not 
liable.  If  he  was  not  guilty  of  such  negligence  or  miscon* 
duct,  the  defendants  are  liable,  provided  you  also  find  that 
he  was  injured  by  the  conductor's  negligence  or  want  of 
proper  precautions  in  ejecting  him." 

[The  residue  of  the  charge  relates  to  the  question  of 
damages,  and  is  omitted.] 

The  defendants  then  and  there  excepted  to  the  refusal  of 
the  judge  to  charge  e^s  fifthly  requested,  and  excepted  to  the 
charge  as  made  in  respect  to  the  matter  thereof. 

The  defendants  also  excepted  to  that  part  of  the  charge 
which  is  to  the  effect  that  if  Sanford  received  the  Injuries  of 
which  lie  died,  by  reason  of  the  negligent  and  imprudent 
manner  in  which  he  was  ejected,  without  himself  being 
gailty  of  negligence  or  imprudent  conduct,  at  the  time  he 
was  actually  put  off,  which  contributed  to  produce  the 
injury,  the  defendants  were  liable. 

The  defendants  also  excepted  to  the  charge  generally  in 
80  far  as  it  did  not  conform  to  the  said  requests  to  charge. 

The  jury  having  retired,  returned  into  court  with  a  ver- 
dict for  the  plaintiff  for  $4,250. 

The  plaintiff  was  allowed  to  be  examined  as  a  witness 
on  the  trial,  against  the  objection  and  exception  oi  the 
defendants. 

The  defendants  moved  at  special  term  before  Mr.  Justice 
PiEK&EPONT  for  a  new  trial,  which  was  denied.  Prom  the 
order  denying  it,  and  from  the  judgment  entered  on  the 
verdict,  the  defendants  appealed  to  the  general  term. 

^.  /.  Vanderpoel  and  John  McKeon^  for  Appellants. 


I.  In  the  case  of  one  who  is  a  trespasser,  or  who,  being 
on  the  cars,  has  no  right  to  be  there,  no  duty  exists  requir- 
VoL.  VII.  9 
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iDg  care  or  prudence  on  the  part  of  the  carrier ;  he  is  only 
protected  against  wilful  or  wanton  injuries,  and  as  to  those 
he  must  seek  his  remedy  against  the  conductor,  and  cannot 
compli^in  of  negligence.  He  is  not  protected  against  the 
negligence  of  the  company  or  its  servants.  A  man  is 
under  no  obligation  to  be  cautious  and  circumspect  toward 
a  wrongdoer. 

II.  Looking  at  the  charge  of  the  court,  and  the  refusal 
to  charge  in  accordance  with  the  third  request,  we  must 
infer  that  this  distinction  between  one  rightfully  in  the 
place  where  the  accident  happened,  and  a  trespasser,  was 
not  acknowledged  or  was  overlooked.  While  charging  the 
jury  that  the  evidence  did  not  justify  the  inference  that 
the  injury  was  wilful  or  wanton,  that  the  deceased  was  in 
fault  from  the  moment  he  refused  to  pay  his  fare,  or  to 
leave,  and  that  the  conductor  had  a  right  to  eject  him ; 
yet  the  case  was  submitted  to  the  jury  as  one  of  simple 
negligence  or  imprudence  on  the  part  of  the  conductor. 
We  infer  that  the  court  limited  the  effect  of  the  fact,  that 
the  decedent  was  unlawfully  in  the  car,  as  merely  giving 
the  right  to  eject  him,  and  as  not  having  any  influence  on 
the  question  of  negligence ;  and  that,  had  there  not  been 
an  error  in  this  respect,  the  motion  to  dismiss  the  com- 
plaint would  have  been  granted.  (  Wilbrand  v.  Eighth  Av. 
R.  jR.,  3  Bosworth,  314;  15  N.  Y.  382,  383;  18  N.  Y.  248.) 

a.  The  term  *^  negligence  "  signifies  an  omission  of  duty 
toward  those  to  whom  it  is  owing.  This  duty  is  relative, 
and  there  can  be  no  such  thing  as  negligence,  in  the  legal 
sense  of  the  term,  where  relative  duties  do  not  exist 
between  the  parties.  There  is  no  rule  of  law  which  enjoins 
care  and  caution  toward  a  wrongdoer.  {Tonawanda  Co.  v. 
Munger,  5  Denio,  266,  26*7 ;  Carroll  v.  JVew?  Haven  R.  R.  Co., 
1  Duer,  583 ;  Jfolan  v.  Western  Railroad  Co.,  15  N.  Y. 
Rep.  449.) 

i.  Negligence  is,  strictly,  nonfeasance  and  not  ma/feas- 
ance.  There  is  no  purpose  to  do  a  wrongful  act,  but  an 
absence  of  proper  attention,  care,  or  skill.     Gardner  v. 
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Heartt,  3  Denio,  236 ;  ToTiawanda  R.  R.  Co.  v.  Mungtr^  5 
Denio,  266,  26 Y.) 

III.  If  mere  negligence  on  the  part  of  a  plaintiflf,  con- 
tributing to  the  injury,  is  sufScient  to  debar  him  from  a 
right  to  recover,  because  the  law  declares  that  it  will  not 
punish  either  where  it  is  the  common  fault  of  the  parties, 
but  will  leave  each  to  sustain  the  consequences  of  his  own 
folly — a  forti<yri — a  plaintiflf  should  not  be  allowed  to  sus- 
tain an  action  where  he  wilfully  invites  the  accident  by 
getting  on  the  car,  not  intending  to  pay — by  remaining  in 
the  car  and  refusing  to  leave  when  required,  and  after  an 
opportunity  was  afiforded  him  to  do  so — and  by  resisting 
his  removal. 

a.  The  decedent  invited  violence,  and  took  the  risk  of 
the  consequences  of  a  forcible  removal.  • 

h.  It  is  not  suggested  that  the  decedent,  while  being  put 
off,  repented  of  his  wrong,  or  expressed  a  desire  or  willing- 
ness to  leave  the  car. 

c.  It  can  probably  be  said  with  accuracy,  that  a  tres- 
passer is  always  guilty  of  negligence  which  contributes  to 
the  injury. 

d.  The  court  should  have  charged  the  jury  in  accordance 
with  the  proposition  contained  in  the  third  request. 

lY.  The  foregoing  propositions  are  alike  applicable  to 
the  exception  to  that  part  of  the  charge,  which  was  to  the 
effect  that  the  defendants  were  liable,  if  the  decedent 
received  the  injuries  of  which  he  died,  by  reason  of  the 
negligent  and  imprudent  manner  in  which  he  was  ejected 
from  the  car,  without  being  himself  guilty  of  negligence,  at 
the  time  he  was  actually  put^oflT,  which  contributed  to  the 
injury. 

a.  The  manner  in  which  the  proposition  is  stated  exclu- 
ded from  the  consideration  of  the  jury  the  primary  and 
proximate  negligence  of  decedent,  in  refusing  to  pay  his 
fare.  As  there  stated,  it  only  aflTected  the  right  to  eject, 
and  at  the  same  time  applied  the  rule  of  negligence  in  the 
same  manner  as  if  each  party  was  rightfully  in  the  dis- 
charge of  his  duties. 
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b.  Although  wholly  ignoring  the  fact  that  decedent 
entered  the  car  with'  the  preconceived  intention  not  to 
pay  his  fare,  yet  the  court  put  the  case  to  the  jury 
squarely — that  decedent  was  a  wrongdoer  by  refusing  to 
leave  the  car — that  he  had  no  right  to  remain  there — that 
notwithstanding  this,  decedent  must  have  been  guilty  of 
some  other  negligence  or  misconduct,  ^'  at  the  time  he  was 
actually  put  off/'  or  ^' while  the  conductor  was  putting  him 
off,"  which  contributed  to  produce  the  injury. 
■  Y.  The  plaintiff  (administrator)  was  incompetent  as  a 
witness. 

The  rule  being  in  derogation  of  common  law,  must  be 
strictly  construed.  Section  399  of  Code  covers  the  case 
of  parties  for  whose  personal  benefit  suit  is  brought. 

VI.  The  verdict  is  against  the  evidence. 

B.  G.  JKtchings  and  H.  B  Cowlesj  for  Respondent. 

I.  The  defendants  insist  that  if  the  deceased  entered  the 
QS^r  with  the  intention  of  compelling  the  defendants  to 
carry  him  without  any  charge,  this  was  an  act  of  negli- 
gence on  his  part  primarily  contributing  to  the  accident. 
(3d  request  to  charge.)  But  the  judge's  refusal  to  charge 
in  this  respect  was  not  erroneous,  and  his  charge  was  quite 
9S  favorable  to  the  defendants  as  legal  rules  would  admit. 

1.  An  intention  not  to  pay  fare,  or  a  refusal  to  pay  fare, 
was,  in  no  proper  sense,  or  within  the  spirit  of  the  rule,  a 
a  negligence  which  contributed  to  the  accident  or  the 
iigury.  The  accident  or  injury  was  caused  entirely  by  the 
neglect  of  obvious  precautions  against  danger,  in  the  act 
of  ejecting  the  deceased.  His  refusal  to  pay  fare  may  have 
been  the  cause,  or  even  the  justification  of  the  act  of 
removal,  but  it  did  not  absolve  the  defendants  from  their 
obvious  legal  duty  to  use  such  care  and  precautions  as  were 
necessary  for  the  safety  of  the  deceased  whilst  performing 
the  act  of  removal. 

2.  This  so-called  negligence  was  entirely  too  remote  in 
its  relation  to  the  accident  or  injury,  to  be  regarded  as 
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co-operatiDg  with  the  negligence  of  the  defendants  to  canse 
the  injury. 

Negligence  on  the  part  of  the  plaintiff,  which  is  not 
proximate,  but  remote,  and  not  immediately  contributing 
to  the  accident,  does  not  prevent  a  recovery  for  the  negli- 
gence of  the  defendants. 

The  negligence  of  the  plaintiff,  which  will  prevent  a 
recovery,  must  occur  at  the  same  time  with  that  of  the 
defendants.  {Trow  v.  The  Vermont  Central  R.  R.  Co.,  24 
Verm.  R.  487 ;  Beers  v.  The  Housatonic  R,  R,  Co.,  19  Conn. 
R.  566 ;  Kerwhacker  v.  The  Cleveland  and  Cincinnati  R.  JR., 
3  Ohio  R.  [new  series]  172.) 

The  rule  is  also  stated  thus:  **If  there  were  negligence 
on  the  part  of  the  plaintiff,  yet,  if  at  the  time  when  the 
injury  was  committed  it  might  have  been  avoided  by  the 
defendants,  by  the  exercise  of  reasonable  care  and  pru-  • 
dence,  an  action  will  lie  for  the  injury."  (Shelford  on  Rail- 
ways, vol.  2,  p.  733 ;  Trow  v.  The  Vermont  C.  R.  R.,  24 
Verm.  R.  487 ;  Kerwhacker  v.  The  Cleveland  and  Cincinnati 
R.  R.  Co.,  3  Ohio  R.  [new  series]  172.) 

In  the  last  case,  the  following  propositions,  amongst 
others,  were  laid  down  by  the  Supreme  Court  of  Ohio : 

Ist.  **  The  liability  to  make  reparation  for  injuries  by 
negligence,  is-founded  upon  an  original  moral  duty,  enjoined 
upon  every  person,  so  to  conduct  himself,  or  exercise  his 
own  rights,  as  not  to  injure  another." 

2d.  "  The  mere  fact  that  one  person  is  in  the  wrong, 
does  not  necessarily  discharge  another  from  the  due  obser- 
vance of  proper  care  towards  him,  or  the  duty  of  so  exer- 
cising his  own  rights  as  not  to  do  him  any  unnecessary 
injury." 

n.  Although,  in  general,  the  master  is  not  liable  for  the 
forcible  acts  of  his  servants,  unless  he  directs  them,  because 
they  are  held  to  be  without  the  scope  of  his  employment, 
yet,  as  in  this  case,  the  removal  was  in  pursuance  of  the 
directions  of  the  company,  and  they  committed  the  per- 
formance of  the  act  to  the  conductor — an  act  in  its  nature 
forcible,  and  calculated  to  excite  the  passions — he  was  act- 
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ing  within  the  scope  of  his  authority  throughout,  and  the 
company  are  liable  for  his  acts,  even  if  he  used  more  force 
than  was  necessary.  (Smith,  Master  and  Servant/  Law 
Library,  [new  series]  vol.  59,  p.  130 — title,  "In  cases  of 
torts,  civiliter,"  p.  130 ;  Angel  A  Ames  on  Corporations, 
§  310 ;  Redfield  on  Railways,  p.  381,  §  169  ;  Phila.  §•  R.  R. 
Co.  v.  Derby,  14  HoW.  U.  S.  R.  468  ;  Phila.,  Wilmington^ 
tfc.j  R.  R.  Co.  v.  Quigley,  21  How.  U.  S.  R.  202;  Moore  v. 
Fitchhurgh  R.  R.  Co.,  4  Gray's  Mass.  R.  465.) 

PiERREPONT,  J. — Two  qucstious  are  presented  by  this 
appeal : 

First.  Under  the  law  of  the  case,  as  stated  by  the  court 
to  the  jury,  was  the  verdict  against  the  weight  of  evidence  ? 

Second.  Does  the  case  disclose  any  errors  in  the  rulings 
of  the  judge  below,  to  which  the  defendants  excepted? 

It  appears,  from  the  evidence,  that  Gilbert  Sanford,  the 
deceased,  on  the  30th  of  December,  1855,  stepped  upon  the 
defendants'  car,  which  was  on  its  route  from  Chambers 
street  to  30th  street,  in  this  city,  and  at  once  announced 
that  he  would  not  pay  fare,  saying  :  "  I  came  up  last  night 
and  was  not  carried  through;"  that  the  car  was  crowded 
with  passengers,  many  of  whom  were  standing ;  that  the 
conductor  told  him  that  he  must  pay  fare  or  leave  the  car; 
that  it  was  the  duty  of  the  conductor  to  collect  fare  from 
every  passenger;  that  the  conductor  tried  to  collect  it 
from  Sanford,  and  returned  to  him  more  than  once  for  that 
purpose;  that  Sanford  became  **very  turbulent,"  "rose  at 
the  conductor,"  "  muttered  something,",  and  placed  himself 
in  an  attitude  as  though  about  to  strike  the  conductor ;  that 
the  conductor  took  Sanford  by  the  collar,  rung  the  bell  for 
the  driver  to  stop ;  that  the  driver  put  down  the  brakes, 
and  so  stopped  the  speed  of  the  car ;  that  it  was  just  in 
movement  when  the  conductor  pulled  the  deceased  oflf  the 
front  platform ;  that  he  fell  against  the  sloping  snow, 
when  he  was  in  some  manner  so  bruised  and  injured  that 
h^  died  in  consequence.' 

I  think  that  the  charge  of  the  judge  made  a  just  and  fair 
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presentation  of  the  case  to  the  jury ;  and  if  so,  then  the 
verdict  is  against  the  law  of  the  case,  against  the  weight 
of  evidence,  and  against  the  scope  and  meaning  of  the 
charge  of  the  court. 

The  court  charged  the  jury,  as  matter  of  law,  that 
"  Sanford  was  in  the  wrong  by  refusing  to  pay  his  fare  or 
to  leave  the  car ;"  and,  that  if  he  was  guilty  of  negligent 
or  imprudent  conduct  at  the  time  he  was  put  off,  which  con- 
tributed to  produce  the  injury,  that  the  defendants  were 
not  liable. 

The  following  authorities  may  be  cited  in  support  of  this 
proposition,  and  I  think  it  is  well  established  law :  {But- 
ton V.  T%e  Hudson  il.  jR.,  18  N.  Y.  R.  248;  Rathhun  v. 
Payne,  19  Wend.  399  ;  Harlow  v.  Humiston,  6  Cowen,  189  ; 
Holbrook  v.  Utica  fy  S.  R.  R.  Co.,  2  Ker.  236;  Butterfield  v. 
Fbrrester,  11  East.  60;  Dowell  v.  The  Steam  Jfav.  Co.,  5 
Ellis  &  Bl.  195.) 

The  evidence  in  the  printed  case  hardly  leaves  room  to 
doubt,  that  the  deceased  was  guilty  of  negligent  and  impru- 
dent conduct  which  contHbuted  to  produce  the  injury  at 
the  time  it  happened.  The  court  was  requested  to  charge  : 

"  That  if  the  conductor,  in  the  execution  of  the  company's 
directions  to  remove  any  one  from  the  cars  who  declined 
to  pay  fare,  used  unnecessary  force,  and  wantonly  injured 
the  deceased,  the  defendants  are  not  liable  for  such 
malicious  excess.'^ 

The  court  declined  so  to  charge,  but  said  :  "  I  do  not 
think  the  evidence  justifies  the  conclusion  that  anything 
which  the  conductor  did  was  done  maliciously,  or  with  a 
design  to  injure  Gilbert  Sanford,  or  supposing  that  he  would 
be  injured -by  being  ejected  as  he  was  ejected."  The 
evidence  clearly  justifies  these  observations  of  the  courti 
but  does  not  justify  the  finding  of  the  jury. 

It  is  true  as  a  proposition  of  law,  that  the  company 
would  not  be  liable  for  the  malicious  excess  and  wanton 
injury  of  one  of  their  conductors  in  ejecting  a  passenger 
who  refused  to  pay  fare.  (  Vanderbilt  v.  Richmond  Turn- 
pike Co.,  2  Comst.  479  ;   WHght  v.  Wilcox,  19  Wend.  343 ; 
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Weed  V.  The  Panama  R,  JR.  Co.,  17  N.  Y.  R.  362 ;  Story  on 
Agency,  sec.  456  to  462 ;  Phil.  R.  R.  Co.  v.  Derby,  14  How. 
U.  S.  468 ;  Crockery.  Jfew  London  R.  R.  Co.,  24  Conn.  249.) 
Under  the  circumstances  of  this  case,  as  presented,  I  think 
that  the  refusal  as  modified  was  not  error ;  but  I  am  of 
opinion,  that  to  allow  this  verdict  to  stand  upon  the  whole 
case  which  this  appeal  presents,  would  be  to  sanction  the 
lawless  invasion  of  others'  rights,  and  to  censure  the  fidelity 
of  the  employee  in  the  honest  discharge  of  a  most  unplea- 
sant and  thankless  duty.  As  the  verdict  is  both  against 
the  weight  of  evidence,  and  against  the  law  as  charged  by 
the  court,  the  verdict  must  be  set  aside  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

BoswoRTH,  Ch.  J. — ^The  court  charged  {inter  alia)  that 
the  conductor  had  a  right,  under  the  circumstancen  proved, 
to  eject  the  deceased  from  the  car.  That  the  latter  was  in 
fault  in  refusing  to  leave  the  car.  That  the  conductor  was 
authorized  to  use  force  enough  to  put  him  out. 

That,  in  his  opinion,  the  evidence  did  not  justify  the  con- 
clusion that  the  conductor  acted  maliciously,  or  with  a 
design  to  injure  Gilbert  Sanford,  or  supposing  that  he 
would  be  injured  in  being  ejected  as  he  was  ejected. 

Assuming  these  instructions  to  be  correct  (aud  the 
defendant  is  entitled  to  have  them  so  regarded  for  all  the 
purposes  of  the  present  appeal),  then  it  must  be  deemed 
to  be  true,  that  the  conductor  was  in  the  right  in  attempt- 
ing to  remove  the  deceased,  and  the  latter  was  in  the 
wrong  in  resisting  the  efforts  to  effect  his  expulsion. 

But  the  judge  also  charged,  that  if  «there  was  any  negli- 
gence or  want  of  proper  precautions,  on  the  -part  of  the 
conductor,  in  ejecting  Mr.  Sanford  from  the  car,  which 
caused  his  death,  the  defendants  were  liable,  provided  the 
deceased,  while  the  conductor  was  putting  him  off,  was  not 
guilty  of  any  negligence  or  misconduct  which  concurred 
with  the  conductor's  negligence  or  want  of  care,  in  causing 
the  injury. 

This  part  of  the  charge  affirms,  that  although  the  co]> 
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ductor  had  a  right  to  eject  the  deceased,  and  although  the 
latter  was  in  fault  to  such  extent  as  to  justify  the  use  of 
sufficient  force  to  remove  him,  and  was  therefore  wrong  in 
resisting,  and  was  in  fault  up  to  the  instant  of  his  injury, 
yet  if  such  fault  involved,  at  the  time  of  his  being  ejected, 
no  negligence  or  misconduct  which  contributed  to  his 
injury,  the  defendants  are  liable. 

The  defendants  excepted  to  this  part  of  the  charge. 

It  seems  to  me,  that  when  two  persons  are  engaged  in  a 
line  of  action,  at  a  particular  time,  which  causes  injury  to 
one,  and  in  all  of  said  action  the  latter  is  in  fault  and  the 
former  is  negligent  and  only  that,  the  conclusion  of  law  is, 
that  the  misconduct  or  fault  of  each  contributed  to  his 
injury. 

It  is  difficult  to  conceive  on  what  theory  or  hypothesis 
it  can  be  affirmed,  or  found,  that  the  negligence  of  the 
deceased  was  not  as  truly  a  proximate  cause  of  his  injury 
as  that  of  the  conductor.  If  there  was  negligence  of  the 
conductor  in  removing  the  deceased,  for  the  reason  that 
the  car  was  moving  at  such  a  rate  of  speed  as  to  make  the 
removal  dangerous  for  that  cause,  there  was,  at  the  same 
time,  operative  and  co-operating  misconduct  on  the  part  of 
the  deceased,  in  making  the  resistance  which  he  offered, 
until  the  completion  of  the  act  which  placed  him  in  the 
perilous  position  that  caused  his  death. 

As  the  case  was  put  to  the  jury,  it  was  not  suggested 
that  there  was  **  any  negligence  or  want  of  proper  precau- 
tion, on  the  part  of  the  conductor,  in  ejecting  Mr.  Sanford 
from  the  car,"  unless  it  should  be  found  that  the  car  was 
moving  at  a  rate  of  speed  which  of  itself  would  make  the 
act  of  ejecting  him  ^'  dangerous  to  life  or  limb  or  bodily 
health." 

In  this  connection,  the  judge  expressed  the  opinion  that 
the  evidence  did  not  justify  the  conclusion  that  the  conductor 
acted  maliciously,  or  supposed  that  Mr.  Sanford  would  be 
injured  by  being  ejected,  or  designed  to  injure  him. 

On  this  theory,  the  only  negligence  or  misconduct  of  the 
conductor  was  in  not  stopping  the  car,  or  reducing  its 
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motion  to  each  extent,  that  no  danger  could  result  from  its 
being  in  motion.  There  was  then,  or  may  have  been,  in 
this  view,  fault  on  the  part  of  the  conductor  (and,  it  may 
be  said,  the  jury  have  found,)  that  in  this  respect  the  con- 
ductor was  in  fault.  Bui,  during  all  this  time,  the  deceased 
was  also  in  fault,  and  actively  so,  up  to  the  moment  he  was 
placed  in  the  perilous  position  which  made  his  injury 
unavoidable.  This  persistent  and  continuously  operative 
fault  was  concurring  to  place  him  in  the  position  of  actual 
danger,  and  it  is  difficult  to  see  how  a  jury  could  say  that 
the  deceased  was  not  guilty,  while  the  conductor  was  put- 
ting him  off,  of  any  negligence  or  misconduct  which  con- 
tributed to  his  injury. 

In  the  case  of  Hegan  v.  The  Eighth  Avenue  R.  R,  Co., 
(15  N.  Y.  R.  383,)  Denio,  Ch.  J.,  said,  that  the  defendants 
"  have  no  right  to  drive  immoderately,  and  it  is  in  the 
highest  degree  dangerous  for  them  to  do  so.  Still,  if  they 
offend  in  that  respect,  and  the  driver  of  a  common  carriage 
will  negligently  or  wilfully  place  himself,  or  remain  in  their 
path,  he  has  no  reason  to  claim  damages." 

Assuming,  that  although  the  conductor  had  a  right  to 
eject  Mr.  Sanford,  yet,  that  it  was  misconduct  to  do  it 
while  the  car  was  going  at  its  then  rate  of  speed,  still  it  is 
true  that  Mr.  Sanford  wilfully  and  without  right,  insisted 
on  being  carried  in  the  car  without  paying  fare,  and  in  his 
own  wrong  wilfully  resisted  the  efforts  made  to  remove  him. 
The  distinction  between  this  case  and  the  one  last  supposed, 
if  there  be  any,  is  hardly  discernible. 

In  this  case  the  deceased  was  in  fault  from  the  time  of 
entering  the  car  until  he  was  put  out.  Even  assuming  that 
he  had  persuaded  himself  that  he  had  a  right  to  insist  on 
being  carried,  as  he  had  paid  his  fare  the  previous  night 
and  was  obliged  to  leave  the  cars  because  they  could  not 
be  drawn  through  the  snow,  yet,  in  judgment  of  law  he  was 
in  the  wrong  in  not  leaving  when  ordered  to  do  so,  and 
continued  in  the  wrong  in  resisting  the  efforts  made  to 
remove  him. 

The  conductor  was  right  in  removing  him,  and  in  using 
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fiofficient  force  for  the  purpose  and  to  overcome  all  resist- 
ance that  was  offered. 

The  deceased  was  injared  by  the  movement  of  the  car 
before  he  had  been  placed  or  had  got  beyond  its  reach,  and 
the  fault  of  the  conductor  consisted  in  not  entirely  stop- 
ping the  car,  or  in  not  reducing  in  a  greater  degree  its  rate 
of  speed,  and,  perhaps,  in  ejecting  him  from  the  front  plat- 
form without  first  stopping  the  car. 

On  such  a  state  of  facts,  it  is  a  case  of  misconduct  or 
want  of  care  on  the  part  of  the  conductor,  and  only  that, 
jind  concurring  active  wrong  on  the  part  of  the  deceased, 
which  contributes  to  produce  the  iujury.  At  all  events, 
there  seem  to  be  no  materials  to  uphold  a  finding  that  the 
deceased,  while  the  conductor  was  putting  him  off,  was  not 
guilty  of  any  negligence  or  misconduct  which  concurred 
with  that  of  the  conductor  to  cause  his  injury. 

The  rule  obtaining  in  the  case  of  one  person  removing 
another  from  his  premises,  who  refuses  to  leave  upon 
request,  and  contrary  to  his  duty,  viz :  that  if  more  force 
be  used  than  is  required  to  effect  the  removal  and  overcome 
the  resistance  offered,  and  the  person  removed  is  injured, 
that  he  may  recover  for  such  injuries  as  were  produced  by 
the  excess  of  force  employed — is  not  applicable  to  a  case 
like  the  present. 

The  part  of  the  charge  now  under  consideration,  does 
not  involve  the  question  of  the  company's  liability  for 
injuries  resulting  from  the  use  of  unnecessary  force. 

Nor  is  the  position  of  these  parties  like  that  of  two  per- 
sons, one  of  whom  assaults  the  othpr,  and  the  latter — 
instead  of  using  only  so  much  force  as  is  necessary  for  his 
personal  protection,  and  desisting  from  further  violence, 
when  he  has  disarmed  the  aggressor — proceeds,  unneces- 
sarily, to  injure  him.     {Elliott  v.  Brown,  2  Wend.  497.) 

It  being  settled  law,  that  a  party  in  fault  shall  not 
recover  compensation  for  an  injury  which  would  not  have 
been  inflicted  upon  him  without  the  concurrence  of  such 
fault ;  and  as  in  the  view  most  unfavorable  to  the  defend- 
ants, there  was  only  a  want  of  proper  precaution  in  not 
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having  stopped  the  car  before  the  conductor  ejected  the 
deceased ;  and  as  the  deceased  was  in  fault  in  not  leaving 
the  car  when  requested,  and  also  in  resisting  the  efforts 
made  to  remove  him;  and  as  the  injury  resulted  from 
his  being  ejected  in  a  manner  in  respect  to  which  he 
was,  at  the  time,  in  fault  as  well  as  the  conductor — it  is  an 
unsatisfactory  conclusion,  upon  such  evidence,  that  his  own 
misconduct  did  not  concur  with  the  conductor's,  to  cause 
his  injury. 

This  view  is  not  in  conflict  with  the  proposition,  that  if 
the  conductor  used  unnecessary  force,  and  by  reason  of  that 
the  deceased  wa»  injured,  the  company  may  be  liable. 

If,  in  this  instance,  the  deceased  had  offered  to  leave,  or 
had  made  no  resistance,  but,  on  the  contrary,  had  directed 
his  efforts  to  keep  himself  from  b^ing  harmed  by  being 
removed,  and,  notwithstanding  that,  had  been  injured,  the 
case  would  be  different. 

Conceding  the  rule  stated  to  the  jury  to  be  correct,  on 
circumstances  being  proved  which  would  admit  of  its  appli- 
cation, and  I  think  it  is,  still  the  evidence  given  does  not 
satisfactorily  establish  that  the  deceased's  misconduct 
(which  is  undeniable),  did  not  contribute  to  his  injury. 

The  case  is  one  in  which  the  ends  of  justice  require  that 
a  new  trial  should  be  granted. 

The  only  question  is,  on  what  terms.  The  costs  of  the 
appeal  should  be  costs  in  the  cause,  and  abide  the  event,  as 
we  reverse  the  order  denying  the  motion  for  a  new  trial. 

The  question  of  the  negligence  or  misconduct  of  each 
party,  was  one  of  mere  fact,  and  exclusively  within  the 
province  of  the  jury.  If  there  was  any  evidence  that  the 
deceased  did  not  resist  the  conductor,  I  am  not  prepared 
to  say  it  was  the  duty  of  the  court  to  take  the  case'  from 
the*  jury,  although  such  evidence  may  have  been  very 
slight. 

Still,  in  the  view  now  taken  of  the  evidence,  upon  a 
careful  review  of  the  whole,  there  was  not  enough  to  war- 
rant the  jury  in  finding,  as  they  may  have  done,  and  as  I 
think  they  have  done,  that  there  was  no  negligence  of  the 
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deceased,  at  the  time  of  his  removal,  which  contributed  to 
his  injury. 

If  this  view  be  correct,  the  costs  of  the  former  trial 
should  abide  the  event.  The  verdict  is  against  the  charge 
of  the  court,  as  well  as  against  evidence.  {Knapp  v.  Cur- 
tis ^  Root,  9  Wend.  60.) 

MoNC&iEF  J. — ^Concurred  in  this  opinion. 

New  trial  ordered,  (a) 


Elizabeth  Fallon,  Plainti£f  v.  John  H.  McCunn,  Defendant. 

1.  A  creditor  of  an  assignor,  when  snedby  the  assignee  for  taking  the  assigned 
property  on  an  attachment  against  the  assignor,  may  show  as  a  defense  that 
the  property  was.  assigned  with  intent  to  defrand  the  assignor's  creditors ; 
and  his  attorney  directing  the  levy  may  ayail  himself  of  the  same  defense. 

2.  The  statutes  relating  to  the  process  of  attachment,  issued  by  the  Marine 
Court  in  the  city  and  county  of  New  York,  stated  and  considered  by  Hoff- 

MAV,  J. 

(Before  HomcAM,  Pusbbbpoht  and  Robextson,  J.  J.) 
Heard  June  4,  decided  June  80^  1860. 

This  case  comes  before  the  court  on  questions  of  law 
arising  at  the  trial,  and  there  ordered  to  be  first  heard  at 
the  general  term.  It  was  tried  on  the  23d  of  June,  1859, 
before  Mr.  Justice  Slosson  and  a  jury. 

The  complaint  states  that  the  plaintiff  is  the  assignee 
of  the  property  and  effects  of  Richard  B.  Harney,  and  as 
liuch  assignee  was,  and  since  October  23,  1857,  had  been 
possessed  of  certain  goods  and  chattels  therein  specified ; 
that  the  defendant  on  the  12th  of  December,  1857,  wrong- 
fully took,  carried  away,  and  converted  the  same  to  his 
own  use,  to  plaintiff's  damage  in  the  sum  of  $2,500,  for 
which  it  prays  judgment. 

The  answer  denies  each  allegation  of  the  complaint,  and 

(a)  On  appeal,  the  Court  of  Appeals  reversed  the  order  and  affirmed  the 
jndi^nent  of  the  special  term.     (28  N.  T.  R.  848.) 
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then  states  as  a  further  defense,  that  on  the  30th  of  Octo- 
ber, 1857,  an  attachment  was  issued  out  of  the  Marine 
Court,  in  the  city  and  county  of  New  York,  directed  to  the 
sheriff  of  said  city  and  county,  for  $423.68,  in  favor  of  one 
William  Dick,  against  the  property  of  Richard  B.  Harney, 
and  that  said  sheriff,  by  virtue  thereof,  on  the  12th  day  of 
December,  1857,  did  **  attach  certain  goods  and  chattels 
of  the  kind  designated  in  the  complaint,  the  same  being  in 
the  possession  and  under  the  coi^rol,  and  the  property  of 
the  said  R.  B.  Harney,  and. not  of  the  plaintiff  in  the  action," 
and  not  of  any  greater  value  than  the  sum  of  $475. 

Evidence  was  given  by  the  plaintiff  tending  to  show  that 
the  sheriff  attached  the  property  by  the  personal  direction 
of  the  defendant,  and  by  the  latter  tendifig  to  show  that  he 
was  the  attorney  for  Dick  in  the  attachment  suit,  and  gave 
no  personal  directions  to  the  sheriff,  other  than  to  commu- 
nicate the  wishes  and  instructions  of  his  client. 

The  attachment  was  read  in  evidence,  and  the  defendant 
produced  the  papers  on  which  it  was  granted,  but  the  judge, 
on  objection,  excluded  them,  and  the  defendant  excepted. 

The  defendant  requested  the  judge  to  charge,  that  if  the 
assignment  from  Harney  to  the  plaintiff  was  made  with 
intent  to  defraud  the  assignor's  creditors,  the  plaintiff  can- 
not recover.  The  judge  refused  to  so  charge,  and  held 
'*  that  the  defendant  was  not  in  a  position  in  the  suit  to 
raise"  the  question,  and  the  defendant  excepted  to  tne 
decision. 

The  judge  charged,  that  by  the  assignment,  the  plaintiff 
became  vested  with  the  title  to  the  property  in  question. 

That  if  the  defendant  personally  directed  the  sheriff  to 
take  the  goods,  and  he  took  them,  he  is  liable  in  this  action. 
To  each  of  these  rulings  the  defendant  excepted. 

The  judge  also  charged,  that  **  if  the  defendant,  acting 
in  a  professional  capacity  only,  communicated  to  the  sheriff 
the  instructions  of  his  client,  as  instructions  received  from 
his  client  to  be  communicated  to  the  sheriff,  to  take  the 
goods  under  the  attachment,  and  did  nothing  else,  then  the 
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defendant  is  not  liable  in  this  action,  altbongb  tbe  attach- 
ment is  void." 

The  attachment  does  not  purport  to  have  been  issued  on 
the  application  of  an  attorney.  The  particulars  of  it,  and 
of  the  papers  on  which  it  was  granted,  appear  in  the  opin- 
ion of  Hoffman,  J. 

The  case  does  not  intimate  that  any  objection  was  made 
at  the  trial,  that  the  pleadings  did  not  contain  any  allega- 
tion that  the  assignment  was  made  with  intent  to  defraud ; 
or  that  the  answer  did  not  sufficiently  claim  the  benefit  of 
the  attachment  as  a  protection  to  defendant;  and  no  such 
objections  were  taken  in  the  plaintiff's  printed  points. 

The  jury  found  in  favor  of  the  plaintiff  the  sum  of  $1,300, 
and  the  judge  ordered  the  questions  arising  on  tho  excep- 
tions to  be  first  heard  at  the  general  term,  and  the  entry 
of  judgment  in  the  meantime  suspended. 

D.  D.  Fieldj  for  Defendant. 

Contended  that  the  exceptions  raised,  the  question 
whether  an  attaching  creditor,  seizing  assigned  property, 
could  attack  the  assignment  for  fraud,  and  that  the  court 
was  in  error  in  its  ruling  on  that  question,  and  cited  Thayer 
V.  Willet,  (9  Abb.  325  ;  5  Bos>v.  344.) 

Also  that  the  charge,  to  the  effect  that  if  defendant  per- 
sonally directed  the  sheriff  to  take  the  goods,  he  is  liable  in 
this  action,  was  erroneous.  {Ford  v.  Williams,  3  Kern.  577.) 

Jfelson  Smith,  for  Plaintiff. 

Insisted,  that  the  Marine  Court  had  no  jurisdiction  to 
issue  the  attachment.  That  it  being  void,  it  was  not  error 
to  exclude  the  papers  on  which  it  was  granted.  That  the 
attachment  being  void,  the  defendant  was  a  naked  tres- 
passer. That  he  had  the  full  benefit  of  the  rule  stated  in 
3  Kernan,  577,  though  not  entitled  to  it. 

Pi£R&EPONT,  J. — The  plaintiff,  as  assignee  for  the  benefit 
of  creditors,  sues  the  defendant  for  the  conversion  of  per- 


144  CASES  IN  THE  SUPERIOR  COURT. 


Fallon  V.  McCunn. 


sonal  property  which  had  been  assigned.  The  defendant 
denies  the  charge  and  alleges  that  the  property  in  qaestion 
was  taken  by  the  sheriff,  who  seized  it  by  virtue  of  an 
attachment  against  the  assignor,  and  that  the  assignment 
to  plaintiff  was  void  as  against  creditors,  for  fraud,  and 
that  the  defendant  acted  as  the  more  attorney  of  the  cred- 
itor who  caused  the  attachment  to  issue. 

On  the  trial,  the  learned  judge  ruled,  that  as  the  attach- 
ing creditor  was  not  a  judgment  creditor,  he  could  not 
attack  the  assignment  as  fraudulent ;  to  this  ruling  the 
defendant  excepted.  Since  the  trial,  the  case  gf  Thayer  v* 
Willett  has  been  decided  by  the  general  term  of  this  court, 
(9  Abbott,  325,)  which  settles  the  law  the  other  way. 

There  seems  much  confusion  in  the  case  as  to  when  this 
attachment  was  levied,  by  whom  levied,  and  as  to  dates 
connected  with  it,  which  may  become  important,  and  which, 
upon  a  new  trial,  can  probably  be  made  clear. 

As  a  new  trial  must  be  granted,  we  do  not  think  it  neces- 
sary at  this  time  to  pass  upon  the  questions  raised  as  to 
the  validity  of  the  attachment,  the  facts  connected  with 
which  are  now  uncertain,  and  may  be  rendered  certain  by 
a  new  trial.  The  costs  of  the  former  trial  should  abide 
the  event. 

Hoffman,  J. — The  learned  judge  at  the  trial,  refused  to 
admit  in  evidence  the  papers  produced  from  the  files  of  the 
Marine  Court  relating  to  the  issuing  of  the  attachment 
under  which  tha  defendant  justified. 

He  also  refused  to  charge  either  of  three  propositions 
which  would  have  authorized  the  jury  to  pass  upon  the 
question  of  fraud  in  the  assignment  by  Harney  to  the 
plaintiff. 

He  excluded  evidence  which  tended  directly  to  prove 
that  the  plaintiff,  in  whose  favor  the  assignment  was  made, 
being  first  to  be  paid  in  full,  was  not  a  creditor. 

These  rulings  were  upon  the  ground,  that  the  creditor 
for  whose  benefit  the  attachment  was  issued  was  not  a 
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judgment  creditor,  or  in  a  position  to  dispute  the  assign- 
Bient,  or  raise  those  questions  concerning  it. 

The  attachment  itself  had  been  read  in  evidence  on 
cross-examination  of  the  plaintiff's  witness  without  objec- 
tion.   It  corresponded  with  that  set  up  in  the  answer. 

In  this  decision  of  the  learned  judge  there  was  error,  as 
settled  in  the  case  of  Thayer  v.  WiUet,  (9  Abbott,  325,  and 
5  Bosw.  344,)  at  the  general  term  of  this  court.  Parties 
or  officers  acting  under  an  attachment  may  impeach  the 
validity  of  an  assignment  under  which  the  adverse  party 
claims. 

It  is  then  answered  that  the  attachment  and  proceedings 
upon  it  were  absolutely  void,  not  merely  irregular ;  that 
the  justice  had  no  jurisdiction.  The  attachment  was  tested 
on  the  30th  of  October,  and  made  returnable  on  the  2d 
of  November,  1857.  It  is  insisted,  that  such  an  attach- 
ment could  only  be  issued  against  a  non-resident  defendant, 
which  the  present  defendant  was  not. 

The  proceedings  were  as  follows :  On  the  24th  of  October 
the  plaintiff  took  oiit  a  summons,  which  he  attempted  inef- 
fectually to  serve.  On  the  28th  of  October  an  affidavit  was 
made,  parts  of  which  are  hereafter  noticed.  On  that  day 
a  summons  was  taken  out  returnable  the  31st  of  October. 
On  the  30th  the  sheriff  returned  thereon  that  he  had  made 
diligent  search  and  that  the  defendant  could  not  be  found 
in  his  bailiwick.  This  was  strengthened  by  an  affidavit  of 
Collins,  deputy  sheriff,  made  the  same  day.  On  this  30th 
of  October  an  order  was  made  for  an  attachment,  and  such 
attachment  was  tested  that  day,  and  returnable  the  2d  of 
November.  On  the  4th  of  November  another  summons  was 
tested,  returnable  the  6th  of  November. 

To  understand  this  point,  an  examination  of  the  provi- 
sions of  law  respecting  the  Marine  Court  and  its  process 
isBeceesary.  The  Marine  Court  arose  from  **  the  justice's 
court  of  the  city  of  New  York,"  established  by  the  105th 
and  106th  sections  of  the  general  act  to  reduce  the  laws 
relating  to  the  city  of  New  York,  Ac.  (2  R.  L.  1813,  381.) 
The  112th  section  directed,  that  the  fi^st  process  should 
Vol.  VII.  10 
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be  in  the  same  manner  as  directed  by  the  88th  and  90th 
sections  of  the  act,  in  like  cases.  The  88th  section  provi- 
ded for  a  sunmions  in  the  cases  of  freeholders  and  inhabi- 
tants having  families,  (with  certain  exceptions,)  to  be 
served  at  least  six  days  before  the  day  of  appearance. 
Section  90  provided  for  a  warrant  to  issue  where  the  party 
was  in  danger  of  losing  his  debt,  or  the  freeholder  or  inhabi- 
tant was  about  to  depart  from  the  city  of  New  York.  A 
non-resident  plaintiff  could  have  a  warrant  returnable 
immediately  upon  giving  security.  By  the  116th  section, 
the  warrant,  when  issued,  was  to  be  made  returnable  forth- 
with. Under  the  118th  section  bail  could  be  given  for  an 
appearance  at  the  next  court  day,  but  if  bail  was  not  given, 
and  the  party  was  imprisoned,  he  could  not  be  detained  in 
custody  for  more  than  forty-eight  hours. 

The  act  of  April  15,  1817,  extended  the  jurisdiction  of 
this  court  to  one  hundred  dollars.  By  the  act  of  the  26th 
of  March,  1819,  this  court  was  to  be  known  by  the  name 
of  "  The  Marine  Court  of  the  city  of  New  York." 

The  statute  of  April  12,  1822,  contains  no  provision 
bearing  upon  the  question  before  us.  Then  came  the  act 
of  April  26,  1831,  to  abolish  imprisonment  for  debt,  and 
the  amendment  thereof  by  the  act  of  the  29th  of  March, 
1842.     (Chap.  107,  Laws  1842.) 

By  section  33  of  the.  first  act,  whenever  by  the  provisions 
of  the  30th  section  of  the  same  act,  no  warrant  can  issue, 
and  the  defendant  shall  reside  out  of  the  county,  he  shall 
be  proceeded  against  by  summons  or  attachment,  return- 
able not  less  than  two  nor  more  than  four  days  from  the 
date  thereof,  which  shall  be  served  at  least  two  days  before 
the  time  of  appearance  mentioned  therein;  and  if  such 
defendant  be  proceeded  against  otherwise,  the  justice  shall 
have  no  jurisdiction  of  the  cause.  The  present  case  could 
not  have  been  brought  within  the  provisions  of  the  30th 
section. 

^  By  the  34th  section,  in  addition  to  the  cases  in  which  suits 
may  now  (then)  be  commenced  before  justices  of  the  peace 
by  attachment,  any  suit  for  the  recovery  of  any  debt  or 


NEW  TOEK— JUNE,  1860.  14T 


Fftllon  ▼.  McGunn. 


damages  arising  upon  any  contract,  express  or  implied,  or 
upon  any  judgment  for  $50  or  less,  may  be  so  commenced, 
whenever  it  shall  satisfactorily  appear  to  such  justice  that 
the  defendant  is  about  to  remove  from  the  county  any  of 
his  property  with  intent  to  defraud  his  creditors,  or  has 
assigned,  disposed  of,  secreted,  or  is  about  to  assign,  dispose 
of,  or  secrete  any  of  his  property  with  the  like  intent, 
whether  such  defendant  be  a  resident  of  this  State  or  not. 
By  the  4*7th  section,  these  provisions  apply  to  process 
out  of  the  Marine  Court.  On  the  28th  of  October,  the 
defendant  made  an  affidavit,  which  was  produced  in  evi- 
dence by  the  plaintiiBT,  in  which  he  states  certain  facts  as  to 
the  assignment,  the  continued'  possession  of  the  assignor's 
wife  and  family,  and  his  belief  of  its  being  with  the  intent 
to  delay  and  hinder  creditors.  This  was  the  affidavit  on 
which  the  attachment  was  applied  for  and  granted  on  the 
Both  of  October.     A  bond  was  given  as  prescribed. 

This  meets  the  question  of  jurisdiction.  The  affidavit 
purported  to  make  a  Case  within  the  34th  section.  Whether 
the  court  ought  to  have  allowed  the  attachment  on  it,  was 
matter  of  judicial  discretion,  with  the  exercise  of  which 
we  have  nothing  to  do,  collaterally! 

Much  is  said  in  the  papers,  of  the  defendant  concealing 
himself  to  avoid  service  of  process.  I  do  not  find  how 
this  ground  of  attachment,  which  is  a  ptovision  of  the 
Code,  (section  229,)  is  made  applicable  to  process  in  the 
Marine  Court.  The  23d  section  of  the  act  of  April  5, 1813, 
for  the  recovery  of  debts  to  the  value  of  twenty-five  dol- 
lars, if  in  force,  (1  B.  L.  398,  2  R.  S.  1830,  page  230,) 
would  cover  the  case.  But  these  provisions  do  not  extend 
to  the  city  of  New  York,  (2  R.  S.  230  and  267.) 

There  is  nothing  in  the  34th  section  defining  expressly 
the  time  for  the  service  of  an  attachment  issued  under  it, 
and  it  might  be  contended  that  the  analogy  of  the  33d 
section  should  prevail,  and  not  less  than  two  nor  more 
than  four  days  be  the  period. 

Bat  the  36th  section  gives  rise  to  a  difficulty.  It  pro- 
vides that  every  attachment  issued  by  virtue  of  this  act, 
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shall  be  served  in  the  manner  now  provided  in  said  article, 
meaning  article  2,  title  4,  chapter  2,  part  3,  of  the  Revised 
Statutes,  as  mentioned  in  section  35.  By  turning  to  those 
provisions  (2  B.  S.,  230,  sections  30  and  31)  we  find,  that 
the  attachment  is  to  command  the  constable  to  make  return 
of  his  proceedings  at  a  time  therein  to  be  specified,  not 
less  than  six,  nor  more  than  twelve  days  from  the  date 
thereof;  he  shall  execute  the  same  at  least  six  days  before 
the  return  thereof;  and  he  shall  immediately  make  an 
inventory,  and  leave  a  copy  of  the  attachment  and  inven* 
tory  at  the  last  place  of  residence  of  the  defendant.  The 
36th  section  of  the  non-imprisonment  act  alters  this  so  that 
it  must  be  served  upon  the  party  personally,  if  he  can  be 
found  in  the  county. 

The  explicit  language  of  the  33d  section  may  very  well 
prescribe  another  rule  where  the  attachment  is  against  a 
non-resident ;  but  under  the  34th  section,  it  seems  difficult 
to  say  that  the  regulation  is  not  absolute  and  imperative. 

The  subsequent  statutes  which  relate  to  the  Marine  Court, 
do  not  aid  us  in  this  enquiry.  The  law  of  March  27, 1849, 
and  that  of  April  11,  1849,  do  not  touch  it.  The  Code 
speaks  only  of  the  jurisxliction.  The  act  of  April  17, 1852, 
is  equally  void  of  any  provision  upon  the  point. 

The  act  of  July  21,  1853,  extended  the  jurisdiction  to 
the  sum  of  $500 ;  and  it  was  decided  in  Churchill  v.  Marsht 
in  the  Court  of  Common  Pleas,  (4  E.  D.  Smith,  370,)  that 
this  act  enlarged  the  power  of  the  Marine  Court  to  issue  an 
attachment  in  actions  demanding  a  recovery  to  that  amount, 
in  the  case  of  non-resident  debtors. 

In  other  respects,  the  act  does  not  bear  on  the  case 
before  us. 

And  lastly,  the  statute  of  April  7,  1857,  has  not  a  word 
in  it  respecting  attachments,  except  that  in  the  seventh 
section  the  clerk  is  authorized  to  charge  $1.00  at  the  time 
of  issuing  any  summons,  attachment  or  warrant. 

From  this  review,  it  appears  to  me,  that  some  few  points 
are  reasonably  clear.    Attachments  issued  by  the  Marine 
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Court,  are  only  to  be  issued  under  the  provisions  of  the 
non-imprisonment  act  of  1831,  or  the  amendment  of  1842. 

Such  an  attachment  is  process  for  the  commencement  of 
an  action.  It  was  original  process  under  the  act  of  1813. 
The  justice,  on  its  return,  was  to  hear  the  cause  as  on  a 
summons  returned  personally  served.  Sections  36,  3*7,  and 
38,  proceed  on  the  idea  of  its  being  original  process.  The 
cases-  of  Taylor  v.  Harker^  (1  E.  D.  Smith,  391,)  and  of 
ChurthUl  V.  Marshy  (4  Ibid.  3T0,)  confirm  this  view.  When 
personal  service  of  the  attachment  has  been  made,  the  suit 
is  efiectually  commenced  without  anything  more. 

When  the  attachment  is  against  a  non-resident,  the  attach- 
ment must  be  served  in  not  less  than  two,  nor  more  than 
four  days  before  the  appearance  day,  or  the  justice  has  no 
jurisdiction,  {RoMnson  v.  West^  11  Barb.  309.) 

Where  the  attachment,  as  in  the  present  case,  is  under 
the  34th  section,  the  question  seems  open  and  dmibtful, 
what  is  the  rule  for  its  test,  return  and  mode  of  service  7 
The  attention  of  counsel  is  called  to  this  point. 

If  the  attachment  was  in  this  case  regular,  then  the 
cause  was  duly  commenced  in  the  Marine  court  so  that  it 
possessed  jurisdiction ;  and  then  the  question  whether  it 
properly  exercised  the  jurisdiction  on  the  case  before  it  as 
made  by  the  affidavit  of  Mr.  McCunn,  cannot  thus  eoUat- 
erally  arise ;  and  then  also,  the  regularity  or  irregularity 
of  the  summonses  issued,  cannot  enter  into  our  judgment 
of  this  case. 

An  eminent  judge  has  said  in  the  Court  of  Appeals,  upon 
one  section  of  this  statute,  that  the  presumption  undoubt- 
edly is,  that  the  Legislature  understood  what  they  intended ; 
if  so,  the  knowledge  did  not  survive  their  dissolution,  Hall 
V.  Kellogg,  (2  Kern.  334.) 

A  new  trial  must  be  had. 

BoB£RT89N,  J.,  concurred  in  granting  a  new  trial. 

Ordered  accordingly. 
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Albert  L.  Phillips  and  Hiram  H.  Clark,  Plaintiffs  and 
Respondents  v.  William  A.  Godfrey,  Defendant  and 
Appellant. 

• 

1.  A  Judgment  recovered  in  a  conrt  of  another  State  of  the  United.  States 
being  a  court  of  record  and  having  jurisdiction  of  the  parties  and  of  the 
action,  is  conclusive  in  a  suit  brought  upon  it  in  the  courts  of  this  State. 

2*  In  a  suit  brought  in  a  court  of  this  State  upon  such  a  Judgment,  the  defend- 
ant cannot  litigate  the  question  whether  the  complaint  contained  in  i^e 
record  of- that  Judgment  states  facts  sufficient  to  constitute  a  cause  of 
action;  nor  whether  such  cause  of  action  arose  in  this  State,  and  by  its  laws 
is  one  on  which  no  recovery  could  be  had. 

8.  Nor  can  such  Judgment  be  impeached  by  proof  that  it  was  recovered  upon 
an  allegation  of  misrepresentation  and  warranty  of  the  quality  of  merchan- 
dise sold  by  the  defendant  to  the  plaintiffs,  and  proof  that  before  the  action 
in  which  it  was' recovered  was  commenced^  he  sued  the  plaintiffs  in  a  jus- 
tice's court  of  the  same  State,  and  recovered  a  judgment  therein  before  the 
trial. of  the  action  against  him,  for  the  balance  due  upon  the  contract  price 
of  such  merchandise. 

(Before  Hoffmam,  Pibrsepowt  and  Robbbtson,  J.  J.) 
Submitted  June  12,  decided  June  80. 1860. 

Appeal,  by  the  defendant,  from  a  judgment  against  him, 
rendered  on  a  trial  had  on  the  third  day  of  June,  1860, 
before  Mr.  Justice  Pierrepont,  without  a  jury. 

The  complaint  states,  as  a  cause  of  action,  '*  that  in  the 
Circuit  Court,  which  was  and  is  a  court  of  record  and  of 
general  jurisdiction  for  Racine  county,  State  of  Wisconsin, 
at  the  October  term  of  said  court,  A.  D.,  1857,"  the  plain- 
tiffs recovered  judgment  against  the  defendant  for  $387.22, 
in  an  action  in  that  court  commenced  by  "  summons  duly  and 
personally  served  upon  said  defendant ;  that  he  appeared 
by  attorney  therein  and  defended  the  same ;  that  the  court 
had  jurisdiction  both  over  the  defendant  and  the  subject 
matter  of  the  action,  and  duly  gave  judgment  therein  as 
aforesaid ;"  that  the  judgment  is  in  full  force  and  wholly 
unpaid,  and  prays  judgment  for  $387.22,  with  interest  from 
October  1,  1857,  with  costs. 
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The  answer  {first)  denies  that  plaintiffs  recovered  such  a 
judgment,  or  that  defendant  was  served  with  process,  or 
appeared  in  the  action  stated  in  the  complaint.  It  states 
{second)  that  the  alleged  judgment  "was,  if  recovered  at 
all,  recovered  upon  an  alleged  transaction  happening  in  the 
Stat«  of  New  York,  and  upon  which,  by  the  laws  of  the 
State  of  New  York,  no  cause  of  action  whatever  accrued 
against  this  defendant."  It  states  {third)  that  the  plain- 
tiffs owe  defendant  ISSO.'TO  and  interest,  "for  goods"  sold 
by  him  to  them.  May  19,  1856,  on  a  credit  of  four  months ; 
and  {fourth)  that  they  owe  him  the  further  sum  of  $350.70 
and  interest,  "  for  brandies,  liqilors,  wines,  goods,  wares 
and  merchandise,"  sold  by  him  to  them  May  19, 1856,  "  and 
converted  by  them  to  their  own  use."  It  states*  {fifth)  that 
plaintiffs  owe  him  $110  upon  a  judgment  he  recovered 
against  them  "  about  the  month  of  April,  1857,"  in  the 
justice's  court  of  Racine  county,  "Wisconsin,  upon  contract. 

A  reply  was  put  in  to  the  parts  of.  the  answer  setting  up 
counterclaims. 

The  issues  joined  were  tried  before  the  court  without  a 
jury,  a  jury  being  waived  by  consent. 

It  was  proved,  that  the  defendant,  on  the  19th  day  of 
May,  1856,  sold  to  the  plaintiffs  a  bill  of  liquors  amounting, 
with  the  charges  for  cartage  and  insurance,  to  $350.70,  (the 
price  of  the  liquors  being  $345.53,)  and  that  the  plaintiffs 
gave  their  note  at  four  months  therefor. 

That  prior  to  June  4,  1857,  the  plaintiffs  had  paid  said 
note  except  a  balance  of  $97.68,  and  that  on  said  4th 
of  June,  1857,  the  defendant  recovered  judgment  against  the 
plaintiffs  before  a  justice  of  the  peace  of  Racine  county, 
Wisconsin,  for  said  balance  of  $97.68,  and  $3.75  costs,  in 
aU,  $101.43. 

That  on  the  9th  of  May,  1857,  the  plaintiffs  sued  the 
defendant  in  the  Circuit  Court  for  Racine  county,  in  the 
State  of  Wisconsin,  and  in  his  complaint  therein  alleged 
the  sale  by  defendant  to  them,  of  the  aforesaid  bill  of 
liquors,  upon  "  a  representation  and  warranty,"  on  which 
the  plaintiffs  relied,  that  they  were  good,  pure,  and  unadul- 
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terated  liquors ;  and  then  averred  that  they  were  not  good, 
pure  and  unadulterated  liquors  as  represented  by  the  said 
defendant,  but  were  poor,  worthless  and  adulterated  liquors, 
and  of  no  use  or  value  whatever  to  the  said  plaintiffs,  all 
of  which  the  said  defendant  then  and  there  well  knew  to 
be  the  fact,  to  the  pl^iintiffs'  damage,  $350. 

The  record  of  the  judgment  in  that  suit  was  produced 
in  evidence  on  the  trial  of  this  action,  and  showed  that  the 
summons  therein  was  served  on  the  defendant  personally, 
on  the  9th  of  May,  1857;  that  Paine  &;  Millet  appeared  as 
his  attorneys  therein,  on  the  15th  of  May,  185t,and  put  in 
an  answer  ;  in  which  answer  the  defendant  admitted  selling 
a  bill  of  goods  at  the  time  and  for  the  price  alleged,  and 
averred  that  the  plaintiffs  gave  their  note  therefor,  for  the 
sum  of  $350.70,  and  had  made  payments  thereon,  reducing 
it  to  about  $100 ;  that  before  that  suit  was  brought,  he 
sued  them  before  a  justice  of  the  peace  of  said  Bacine 
county,  to  recover  the  balance  due  on  the  note ;  and  that 
in  the  action  before  said  justice,  the  plaintifis  set  up  the 
alleged  warranty  and  breach  thereof  by  way  of  counter- 
claim, and  that  the  action  in  said  justice's  court  was  then 
still  pending,  and  then  denied  every  other  allegation  in  the 
complaint  in  that  action  contained. 

The  record  contained  a  reply  dated  May  28, 1857,  which 
denied  that  the  plaintiffs  had  set  up  said  warranty  and  the 
breach  thereof,  as  a  counterclaim  in  said  justice's  suit.  It 
showed  a  trial  by  jury  of  the  action,  a  verdict  for  the 
plaintiffs  therein,  for  $350.70,  with  $34.09  interest,  making 
a  total  of  $384.79 ;  that  the  plaintiffs  filed  a  remittitur  by 
which  they  remitted  the  sum  of  $35  ;  that  the  defendant 
moved  for  a  new  trial ;  that  such  motion  was  heard  and 
denied,  and  that  judgment  was  thereupon  perfected  for 
$349.79  damages,  and  $37.43  costs;  total,  $387.22. 

The  evidence  in  the  present  action  being  closed,  the 
defendant  moved  to  dismiss  the  complaint  on  the  grounds : 

1.  That  the  supposed  judgment  record  on  which  this 
action  is  brought,  does  not  show  any  cause  of  action  by  the 
plaintiffs  against  the  defendant. 
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2.  That  the  supposed  cause  of  action  shown  by  said 
judgment  record,  is  not  recognized  or  enforcible  by  the  law 
of  the  State  of  New  York. 

3.  That  the  plaintiffs  were  precluded  from  recovering  in 
this  action  by  the  judgment  recovered  against  them  by  the 
defendant. 

4.  That  the  plaintiffs  are  liable  to  the  defendant  in  the 
full  value  of  the  merchandise  sold  to  them  by  the  defendant. 

The  motion  was  denied,  and  the  defendant  excepted. 

The  judge  found  as  facts,  the  facts  above  stated ;  and 
gave  judgment  for  the  plaintiffs  for  the  difference  between 
the  amounts  due  on  the  two  judgments.  The  defendant 
excepted  to  the  conclusions  of  the  judge,  and  appealed 
from  the  judgment  to  the  general  term. 

The  appeal  was  submitted  without  argument,  on  the  fol. 
lowing  points. 

P.  /.  Joachimsenf  for  Appellant. 

m 

The  defendant,  a  merchant  in  New  York,  sold  to  the 
plaintiffs,  doing  business  in  Wisconsin,  a  quantity  of  liquors, 
for  $345.53. 

The  plaintiffs  paid  .a  portion  of  the  price ,  and  were 
called  on  by  the  defendant,  in  person,  in  Wisconsin,  for  the 
balance. 

They  failing  to  pay,  the  defendant  brought  a  suit  against 
them,  in  Wisconsin,  and  recovered  a  judgment  for  such 
balance. 

The  plaintiffs  then  turned  round  and  sued  the  defendant 
in  the  courts  of  Wisconsin,  for  a  fraudulent  representation 
as  to  the  quality  of  the  liquors. 

And  though  the  plaintiffs  had  not  returned  or  offered  to 
return  the  liquors,  but  had  sold  them  (for  what  sum  does 
not  appear),  and  though  the  plaintiffs  had  not  paid  the  whole 
price,  yet  they  recovered  judgment  for  the  whole  amount  of 
the  price,  with  interest. 

And,  on  that  judgment,  this  action  is  brought. 

The  question  now  is :  whether  the  defendant  can  escape 
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a  recovery  for  the  amount  of  that  judgment,  deducting 
only  the  defendant's  recovery  for  the  balance  of  the  price  ? 
He  insists  that  he  can,  because : 

I.  The  judgment  recovered  by  the  plaintiffs  in  Wisconsin, 
and  on  which  this  action  is  brought,  appears  to  have  been 
for  a  matter  not  actionable  in  this  State.  The  goods  were 
sold  and  delivered  in  this  State.     It  is  not  alleged  that 

a.  There  was  an  express  warranty,  or 

(.  That  the  goods  delivered  were  unmerchantable,  or 

c.  That  the  plaintiffs  offered  to  return  the  goods  to  the 
defendant,  so  as  to  put  all  parties  back  to  their  original 
position. 

The  judgment  thus  recovered  in  Wisconsin,  could  not, 
therefore,  be  the  ground  of  an  action  in  this  State,  because : 

First  The  courts  of  this  State  have  jurisdiction  only  of 
causes  of  action  recognized  by  the  laws  of  this  State. 

Second.  The  implied  promise  or  debt  on  the  judgment  is 
void,  for  want  of  a  good  consideration. 

II.  The.  judgment  recovered  by  the  defendant  against 
the  plaintiffs,  in  Wisconsin,  is  an  estoppel  to  this  action, 
because : 

a.  It  was  a  controversy  between  the  same  parties  upon  a 
contract. 

5.  It  arose  out  of  and  related  to  the  same  transaction. 

c.  Was  recovered  before  a  court  of  competent  jurisdiction. 

d.  In  a  suit  in  which  the  defendants  (now  plaintiffs) 
were  duly  served  with  process,  and  had  a  day  to  be  heard  in 
court. 

Under  such  circumstances,  the  decision  of  the  court 
upon  the  same  subject  matter  is  conclusive  against  the 
plaintiffs.  The  plaintiffs'  suit  in  Wisconsin,  against  the 
defendant,  was  brought  after  the  commencement  of  the 
suit  and  before  the  recovery  of  the  judgment  of  the  defend- 
ant against  the  plaintiffs,  and  for  that  reason  the  defend- 
ant's judgment  could  not  be  pleaded  or  answered,  in  bar  of 
that  suit. 

in.  There  is  no  doubt  that  the  defendant  delivered  his 
property,  of  the  value  of  ISSO.lO,  to  the  plaintiffs,  at  their 
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request,  which  they  never  returned,  bnt  actually  consumed, 
and  for  which,  if  the  plaintiffs'  claim  in  this  action  is 
enforceable,  the  defendant  has  never  been  paid.  This 
amount  must  necessarily  be  allowed  to  the  defendant,  and 
forms  a  good  counterclaim. 

IV.  The  judge,  at  special  term,  erred  in  overruling  every 
proposition  of  fact  or  of  law  insisted  on  by  the  defendant. 
The  judgment  at  special  term  should  be  reversed,  and  judg- 
ment ordered  for  the  defendant,  and  for  a  balance  in  his 
&vor,  against  the  plaintiffs,  with  costs. 

Mead  ^  Taft^  for  Respondents. 

I.  The  recovery  of  the  judgment,  upon  which  this  action 
was  brought,  in  the  State  of  Wisconsin,  and  that  the  court 
pronouncing  it  had  jurisdiction  of  the  defendant  by  actual 
and  personal  service  of  process  upon  him,  and  by  his  appear- 
ing in  and  defending  the  action,  are  proved  by  the  exem- 
plified copy  of  the  judgment  record.  (Greenleaf  on  Evidence, 
vol.  1,  §  504;  Hatcher  v.  Rocheleau,  18  N.  Y.  R.  86,  90,  94.) 

This  judgment  can  only  be  impeached  by  showing  want 
of  jurisdiction  in  the  court,  or  fraud;  neither  of  which  has 
been  done  in  this  case.  {Rocco  v.  Hackett,  2  Bosworth's 
R,,  p.  579;  Greenleaf  on  Evidence,  vol.  1,  §  504;  Dobson 
V.  Pearce^  2  Kernan's  R.,  p.  156.)  The  defendant  estab- 
lished no  defense  to  the  judgment. 

n.  The  defendant  established  no  other  counterclaim 
than  the  one  that  was  allowed. 

The  goods  spoken  of  in  the  third  division  of  the  answer 
were  paid  for,  except  the  balance  for  which  the  judgment 
was  recovered  before  Justice  Hinds,  and  which  was  allowed 
as  a  counterclaim. 

The  <goods  spoken  of  in  the  fourth  division,  are  the  same 
goods  that  are  mentioned  in  the  third.  Judgment  should 
be  affirmed,  with  costs. 

By  THE  Cqubt.  Robertson,  J. — The  judgment  upon  which 
this  action  is  brought,  was  obtained  in  a  court  of  a  sister 
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State,  upon  due  notice  personally  served  therein  upon  the 
defendant,  to  defend  the  same.  It  is  now  proposed  to 
enquire  into  the  validity  of  it,  collaterally  in  this  action, 
and  to  assail  its  foundation  by  establishing  that  the  cause 
of  action  set  forth  in  the  complaint  in  such  action  in  which 
the  judgment  was  obtained,  was  such  as  could  not  be  sued 
upon  in  the  courts  of  this  State ;  in  other  words,  to  demur 
to  such  complaint.  But,  as  the  Constitution  of  the  Federal 
Oovernment  requires  full  faith  and  credit  to  be  given  in 
every  State  to  judgments  of  each  State,  when  jurisdiction 
has  been  obtained  of  the  person,  the  objection  is  hardly 
worth  noticing.  The  courts  of  this  State  have,  it  is  true, 
jurisdiction  only  of  causes  of  action  recognized  by  its 
laws,  but,  among  them,  is  a  judgment  obtained  in  a  sister 
State.  The  right  of  action  on  a  judgment  needs  neither 
promise  nor  consideration  to  create  or  support  it. 

The  second  objection  seems  to  me  equally  frivolous.  The 
judgment  obtained  by  the  defendant  against  the  plaintiffs, 
concluded  the  plaintiffs  on  nothing  except  that  they  owed 
the  price  of  goods  bought ;  which  is  perfectly  consistent 
with  the  defendant's  being  liable  for  damages  for  misrepre- 
senting their  quality  or  purity.     The  plaintiffs  were  not 
bound  to  recoup,  and  did  not,  but  chose  to  avail  themselves 
of  the  right  of  suing  for  this  wrong.     The  defendant  was 
probably  not  prevented  from   availing    himself   of   the 
recovery  of  the  judgment  by  him  in  Wisconsin,  if  it  had 
been  of  any  avail  for  the  purpose,  in  answer  to  the  claim 
of  the  plaintiffs  against  him ;  notwithstanding  the  latter 
was  sued  upon  after  his  suit  was  begun  and  before  judg- 
ment had  been  obtained,  as  he  could  have  set  it  up  by  plea 
puis  darrein^  or  supplemental  answer.     At  all  events,  it  is 
too  late  now,  after  judgment  has  been  obtained  against 
him.     I  do  not  see  any  great  hardship  in  the  defendant's 
altogether  losing  the  price  of  adulterated  articles  sold  as 
pure ;  but  that  was  a  question  disposed  of  by  the  courts  of 
Wisconsin,  with  which  we  have  nothing  to  do,  except  to 
enable  the  parties  in  whose  favor  judgment  wfis  rendered, 
to  enforce  it  in  this  State. 
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The  judgment   appealed  from  must  be  affirmed,  with 
eosts,  t%  the  reepondents. 

Ordered  accordingly. 


Thomas  L.  Braynard,  Plaintiff  and  Respondent  v.  Ely 
'    Hoppock,  Defendant  and  Appellant. 

1.  A  written  ooBiract  hy  wluch  H.  agrees  to  adyance  to  B.  $1,500  ''  on  the 
brig  Sf^bia  *  *  loading  in  New  York  and  bound  for  San  Francisco/' 
snd  hj  which  B.,  for  the  use  of  the  money^  agrees  to  pay  to  H.  twelve  per 
cent,  commission  and  seven  per  cent,  interest,  and  as  security  to  assign  to 
H.  policies  on  the  ship,  and  on  freight,  and  also  to  make  a  bill  of  sale  of  the 
sh9,  is  usurious. 

2.  In  a  salt  brought  to  obtain  a  re-assignment  of  the  policies  and  brig,  and 
recover  the  moneys  collected  by  H.  on  policies  assigned  to  him  pursuant  tor 
the  agreement,  it  is  no  objection  to  the  right  to  recover,  that  the  suit  was 
not  commenced  until  more  than  a  year  after  the  policies  had  been  assigned 
toH. 

(Before  Hofficak,  Pierrepont  and  Robertson,  J.  J.) 
Heard  June  8,  decided  June  80, 1861. 

Appeal  by  the  defendant  from  a  judgment  against  him 
rendered  January  14,  1854,  for  $2,303.25,  on  a  trial  before 
Mr.  Justice  HorvMAir,  without  a  jury. 

This  action  was  commenced  in  November,  1851,  and  the 
complaint  sets  forth,  in  full,  a  written  contract  dated  May 
16,  185p,  between  the  plaintiff  and  defendant,  by  which  the 
latter  agreed  to  advance  to  the  former  $1,500,  '*  on  the  brig 
'  Sophia,^  Harwood  master,  now  loading  in  New  York,  and 
bound  for  San  Francisco,"  and  the  plaintiff,  for  '*the  use 
of"  that  sum,  thereby  "  agreed  to  pay  said  Hoppock  twelve 
per  cent,  commission,  and  interest  at  seven  per  cent,  per 
annum  from  date,  until  the  said  amount  is  paid  to  said 
Hoppock  in  New  York."  Braynard  also  thereby  agreed  to 
transfer  to  Hoppock,  an  insurance  policy  on  the  brig  for 
$8,000,  also  insurance  policy  on  freight,  bills  of  lading  of 
the  cargo,  **  together  with  bill  of  sale  on  vessel  for  $1,500," 
and  consign  the  brig  to  J.  B.  Biddleman  in  San  Francisco, 
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who  was  to  do  her  business,  charge  customary  commissions, 
and  remit  to  Hoppock,  from  net  proceeds  of  vessel'^ccount 
the  said  $1,500,  and  twelve  per  cent.,  commission  '^  and  inte- 
rest, and  interest  added,  until  the  funds  can  be  placed  in 
said  Hoppock's  hands  in  New  York." 

It  also  sets  forth  in  foil  a  further  written  contract 
between  the  same  parties,  (attached  to  the  foregoing  one,) 
dated  December  5,  1850,  which  recites  that  Hoppock  has 
advanced  to  Braynard  '*  $366.06,  on  the  brig  Sophia,  for 
repairs  and  expenses  incurred  in  the  Island  of  St.  Catha- 
rine," for  the  "use  of"  which  sum  Braynard  thereby 
"agreed  to  pay  said  Hoppock  fifteen  per  cent,  commission, 
and  interest  at  seven  per  cent,  per  annum,  until  the  said 
amount  is  paid  to  said  Hoppock  in  New  York,"  which 
"agreement  (as  it  states)  is  to  be  governed  by  the  same 
regulations  (regarding  policies  of  insurance,  bills  of  lading, 
&c.)  as  the  agreement  to  which  this  is  attached,"  viz  :  the 
said  agreement  of  May  16,  1850. 

It  also  alleged  that  the  plaintiff  had  assigned  to  the 
defendant  two  policies  on  the  ship,  one  on  the  freight  of 
its  cargo,  (describing  them,)  and  had  made  and  delivered 
to  him  a  bill  of  sale  of  said  ship ;  that  defendant  had 
received  moneys  on  the  policies,  and  that  Biddleman  had 
sold  the  ship  and  cargo,  and  collected  the  proceeds  thereof, 
and  prayed  that  defendant  account  for  and  pay  to  plaintiff 
"  all  the  proceeds  of  the  sale  of  the  said  brig  and  her  cargo, 
freight  and  earnings  received  by  him;"  also  the  jnoneys 
received  on  the  policies  of  insurance,  and  that  he  re-assign 
the  brig  and  the  policies  to  the  plaintiff.  The  summons  is 
dated  November  iTth,  the  verification  of  the  complaint 
November  18th,  and  of  the  answer  December  27,  1851,  and 
of  the  reply  January  17,  1852. 

During  the  trial  evidence  was  given  by  three  witnesses, 
without  objection,  to  the  effect  that  "  a  reasonable  com- 
pensation or  commission  upon  advances  upon  vessel,  freight 
or  cargo,  from  New  York  to  San  Francisco,"  is  not  less 
than  12  per  cent.  One  witness,  on  cross-examination,  said 
"the   commission  is  large  on  account  of  the  hazardous 
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nature  of  the  bufiiness.  If  the  borrowers  gave  their  indi- 
yidual  securities,  of  course  it  would  make  a  difference. 
We  have  refused  to  advance  for  fifty  per  cent." 

The  judge  found  as  facts,  that  the  said  agreements  were 
made;  that  Hoppock  advanced  the  $1,500  under  the  first 
agreement,  and  also  the  sum  of  $300  under  the  second  one. 
That  Braynard,  in  pursuance  of  said  contract  of  May  16, 
1850,  assigned  to  Hoppock  two  several  policies  of  insurance 
on  the  brig,  for  $4,000  in  the  aggregate,  and  a  policy  on 
the  freight  of  the  brig  for  $4,000,  and  made  and  delivered 
to  him  a  bill  of  sale  of  the  brig;  and  that  Hoppock  took 
no  personal  obligation  of  the  plaintiff  for  the  re-payment 
of  the  money. 

He  also  found  that  the  defendant  received  on  the  14th 
of  November,  1851,  on  one  of  the  two  policies  on  the  brig^ 
$862.15,  and  on  the  other  the  further  sum  of  $862.15 ;  and. 
on  the  policy  on  freight  on  the  8th  of  May,  1852,  the  fur- 
ther sum  of  $1,853.  The  judge  held  the  transactions  usu- 
rious, and  that  the  plaintiff  was  entitled  to  recover  said 
three  sums  with  interest ;  to  a  re-transfer  of  the  policies, 
and  of  the  brig,  and  of  defendant's  interest  therein,  and 
ordered  judgment  accordingly,  with  costs. 

The  defendant  duly  excepted  "  to  the  decisions  and  con- 
clusions of  law,"  and  appealed  from  the  judgment  to  the 
general  term. 

Charles  W.  Sandford,  for  Appellant. 

L  The  agreement  created  no  personal  liability  on  the 
part  of  the  plaintiff  for  the  re-payment  of  the  money 
advanced,  and  no  bond  or  note  was  given  therefor.  The 
agreement  must  be  corrupt,  or  it  is  not  usury.  The  loan 
was  solely  an  advance  upon  the  property.  There  was, 
therefore,  no  usury  in  the  transaction.  {^Chesterfield  v. 
Janssen^  1  Atk.  340 ;  Robin  v.  Trematne,  Croke  James,  507 ; 
Comyn  on  Usury,  39.) 

n.  The  interest  was  only  to  be  paid  out  of  the  remit- 
tances from  California. 
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III.  The  securities  were  based  solely  upon  the  property 
upon  which  the  advances  were  made,  and  were  subject  to 
all  the  usual  risks  attending  such  securities. 

lY.  Th«  plainti£f 's  claim  is  inequitable  and  unconscion- 
able, and  every  intendment  of  law  and  fact  should  be  taken 
against  him.     {Beach  v.  Fulton  Bank,  3  Wend.  584.) 

V.  The  action  to  recover  money  received  upon  an  agree- 
ment alleged  to  be  usurious,  must  be  brought  within  one 
year  after  the  transfer  of  the  securities.  {ScArappel  v. 
Coming,  1&  Barb.  R.  576,  and  2  Selden,  108;  Seymour  "sr. 
Marvin,  11  Barb.  R.  80.) 

y I.  In  such  a  case^  the  excess  over  the  money  advanced 
only  is  recoverable.  The  advances  here  were  not  repaid. 
(1  Johns.  Cas,  158 ;  1  Paige,  639;  1  Story  Eq.  Jur.,  ^  345; 
2  Hill,  524;  1  Met.  52^.) 

E.  W.  Stoughton^  for  'Respondent. 

I.  The  only  question  in  this  case  is,  whether  the  two 
several  agreements  entered  into  between  the  parties,  by 
which  the  plaintiff  was  to  lend  and  advanced  to  the  defendant, 
in  all,  the  sum  of  $1,800,  were  usurious?  If  they  were, 
the  decree  must  stand.  • 

By  the  very  terms  of  these  contracts,  twelve  per  cent, 
in  the  one  case,  and  fifteen  in  the  other,  with  seven  per 
cent,  interest  upon  the  sums  advanced,  were  to  be  paid  by 
the  defendant  to  the  plaintiff;  and  these  payments,  together 
with  the  repayment  of  the  principal  sum,  were  to  be  made 
absolutely,  and  were  not,  nor  was  either  of  them,  dependent 
upon  any  contingency  whatever. 

They  were,  therefore,  usurious  and  void,  and  the  custom 
sought  to  be  proved  that  the  sums  charged  by  way  of  com- 
missions were  reasonable  and  usual,  was  inadmissible. 

1st.  Because  an  usage  cannot  be  resorted  to  for  the  pur- 
pose of  contradicting  the  terms  of  a  written  agreement, 
and  by  the  language  of  this  agreement  those  sums  were  to 
be  paid  for  the  use  of  the  money  advanced  ;  and 

2d.  Because  the  custom  sought  to  be  established  would 
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be  coiitrarj  to  the  terms  and  policy  of  the  statutes  against 
Qsurj,  and  therefore  unlawful  and  void.   (4  Gomstock,  486.) 

The  only  question  upon  which  a  re-argument  has  been 
ordered  is,  whether  the  plaintiff  is  entitled  to  recover  from 
the  defendant  certain  moneys  by  him  collected  from  secu- 
rities  which  were  deposited  in  his  hands  by  the  plaintiff, 
as  security  for,  and  at  the  time  of  making,  the  usurious 
loan  mentioned  in  the  complaint  ? 

II.  These  securities  were  not  delivered  to  the  defendant 
voluntarily,  but  in  judgment  of  law  were  exacted  by  him, 
for  hia  own  use,  and  as  his  own  property,  and  were  held  in 
exclusion  and  defiance  of  the  plaintiff.  Hence,  the  latter 
might  have  immediately  brought  trover  for  their  conver- 
sion, without  any  previous  demand  or  refusal.  {Schrappel 
V.  Comings  5  Denio,  240,  &c. ;  Same  v.  Same,  2  Selden,  112, 
&c.) 

in.  If  the  receipt  of  these  collaterals  by  the  defendant 
constituted  a  conversion,  it  can  hardly  be  contended  that 
their  actual  collection  and  conversion  into  money  makes 
their  original  receipt  lawful. 

Where  the  borrower  has  volilntarily  paid  the  loan,  he 
cannot  recover  such  payment  back,  and  this  rule  would  be 
applied  in  a  case  where  it  should  appear  that  the  borrower 
had  expressly  authorized  the  collection  of  collateral  secu- 
rities, and  had  directed  their  application  to  the  extinguish- 
ment  of  the  usurious  loan.  (See,  Seymour  v.  Marvin,  11 
Barb.  87 ;  2  Selden,  112 ;  see,  also,  5  Denio,  244-248 ;  see 
4  Comstock,'  485.) 

lY.  In  this  case,  however,  no  authority  to  collect  the 
collaterals  in  question  was  given  by  the  plaintiff  at  any 
time  subsequent  to  their  deposit  as  security  (see  2  Selden, 
113);  nor  has  the  plaintiff  ever  acquiesced  in  permitting 
the  defendant  to  apply  the  moneys  received  by  him,  on 
account  of  the  usurious  loan.  {Hargreaves  v.  Hutchinson^ 
2  Adol.  <fe  Ellis,  12 ;  Tregoming  v.  Attmhorough,  1  Bing.  97.) 
The  plaintiff  is,  therefore,  entitled  to  judgment  for  the 
full  value  of  the  securities  in  question. 

Vol.  VII.  11 
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PiERREPONT,  J. — The  question  in  this  case  is,  whether 
the  contracts  upon  which  this  action  is  founded  were 
usurious  ? 

With  the  wisdom  or  the  policy  of  the  statute  againat 
usury  we  have  nothing  to  do.  The  immorality  and  injus- 
tice of  this  statute  were  earnestly  pressed  upon  us  at  the 
argument  of  this  cause,  as  often  before.  Our  duty  is  to 
declare  the  law  as  we  find  it,  without  regard  to  the  hard- 
ship of  its  operation  in  a  particular  case,  and  without 
reference  to  its  restraint  upon  trade  or  to  its  facility  in 
enabling  a  borrower  of  money  to  escape  the  payment  of 
his  just  debts.  These  are  considerations  proper  to  be 
addressed  to  the  Legislature,  but  which  the  court  cannot 
consider  in  the  construction  of  the  statute. 

Under  the  law,  as  it  has  stood  ever  since  1837,  this  con- 
tract is  usurious  and  void.  Money  was  advanced  by  the 
defendant,  upon  which  the  plaintiff  agreed  to  pay  "  interest 
at  the  rate  of  seven  per  cent,  per  annum,  from  date,  until 
the  said  amount  is  paid  to  said  Hoppock,  in  New  York," 
and  a  commission  of  twelve  per  cent. 

To  secure  this  advance,  interest  and  commission,  the 
plaintiff  transferred  to  the  defendant  policies  of  insurance 
upon  the  vessel  and  cargo,  and  also  a  bill  of  sale  of  the  vessel. 

Damage,  caused  by  the  perils  insured  against,  was  paid 
to  the  defendant  by  the  underwriters,  which  amounted  -  to 
more  than  the  original  advance  by  the  said  Hoppock. 
These  moneys  were  paid  over  to  the  defendant  in  Novem- 
ber, 1851,  and  May,  1852,  and  this  action  was'  commenced 
immediately  thereafter ;  but,  as  the  assignment  and  deliv- 
ery of  the  bill  of  sale  and  policies  to  the  defendant,  were 
made  in  the  year  1850,  (more  than  a  year  before  the  com- 
mencement of  this  action,)  the  defendant  contends  in  his 
fifth  point,  that : 

"V.  The  action  to  recover  money  received  upon  an 
agreement  alleged  to  be  usurious,  must  be  brought  within 
one  year  after  the  transfer  of  the  securities." 

The  statute  upon  which  this  proposition  is  advanced,  is 
in  these  words : 
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"Every  person  who  for  any  such  loan  or  forbearance 
shall  pay  or  deliver  any  greater  sum  or  value  than  is  above 
allowed  to  be  received,  and  his  personal  representatives 
may  recover  in  an  action  against  the  person  who  shall  have 
taken  or  received  the  same  and  his  personal  representa- 
tives, the  amount  of  the  money  so  paid  or  value  delivered, 
above  the  rate  aforesaid^  if  such  action  be  brought  within  one 
year  after  such  payment  or  delivery."  (E.  S.,  5th  ed.,  vol. 
3,  p.  72,  sec.  3.) 

But  this  statute  has  no  application  whatever  to  the  case 
before  us ;  the  transfer  of  securities  collateral  to  a  usurious 
loan,  and  made  at  the  time  of  the  advance  of  the  money, 
is  not  a  payment,  and  has  never  been  so  held.  On  the  con- 
trary, such  transfer  of  collaterals  is  void,  and  the  receiving 
of  them  is  a  conversion  by  the  lender,  for  which  trover  will 
lie.  {Schmppel  v.  Coming,  6  Denio,  236;  Schrceppel  v. 
Coming,  2  Selden,  112,  and  4  Comst.  485.) 

There  is  no  ground  for  considering  this  agreement  a  con- 
tract in  the  nature  of  bottomry,  nor  as  an  agreement  of 
any  sort,  where  the  entire  capital  was  at  absolute  risk. 

The  judgment  must  be  affirmed,  with  costs. 

BoBERTSOK,  J.,  concurred  in  this  opinion. 

Hoffman,  J. — ^There  are  two  questions  for  consideration. 
Was  the  transaction  between  the  parties  usurious  7  If  so, 
can  the  present  action  be  maintained  ? 

It  is  insisted  on  the  part  of  the  defendant,  that  the 
agreement  was  a  bottomry  bond,  and  thus  any  maritime 
interest  was  allowable ;  or  if  not  strictly  of  that  character, 
yet  that  the  principal  was  at  his  risk;  was  not,  at  all  events, 
to  he  repaid,  and  hence  the  transaction  was  legal. 

No  doubt,  as  stated  by  Justice  Burnett  in  Chesterfield  v. 
Jansseuj  (1  Atkyns,  140,)  there  may  be  cases  of  risk  analo- 
gous to  bottomry  which  will  be  free  from  the  statute  of 
usury,  as  there  may  be  an  apparent  bottomry  designed  to 
evade  it.  And  Chief  Justice  Lee  observes,  **  where  there 
is  an  absolute  hazard  of  the  principal  ftioney,  the  case  is 
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put  of  the  statute*  If  the  profit  the  lender  is  to  have  ia 
for  the  hazard,  not  for  the  forbearance,  the  contract  is  no^ 
usurious."     (Ibid.) 

As  to  bottomry.  It  is  an  essential  ingredient  of  a  bot- 
tomry  bond  where  marine  interest  is  reserved,  that  both 
principal  and  interest  should  be  put  at  risk.  The  lender 
runs  the  maritime  risk  to  earn  the  maritime  interest.  The 
lender  bears  the  risk  of  a  loss  from  the  perils  enumerated 
in  the  contract.  The  high  interest,  usura  maratima,  is 
denominated  in  the  Roman  lnwy  periculi  pr^tium.  Justice 
Story  defines  bottomry,  a  contract  for  a  loan  of  money  on 
the  bottom  of  a  9hip  at  an  extraordinary  interest,  upon 
piaritime  risks,  to  be  borne  by  the  lender,  for  the  voyage, 
or  for  a  definite  period.  Th^  Draco^  (2  Sumner,  157.)  Tl^ 
form  of  an  instrument  of  bottomry  varies  in  different 
countries.  In  some,  it  binds  the  owners  personally.  In 
England  and  the  United  States,  it  does  not  do  so ;  and  if 
the  terms  render  them  responsible,  they  would  be  inopera- 
tive. They  will  only  be  liable  for  finy  funds  which  may 
have  come  to  their  hands  arising  from  the  ship  which  waa 
pledged.  The  ship  Virgin,  (8  Peters,  U.  S.  Eep.  538 ;  1  Hag- 
gard,  169.)  The  money  is  at  the  risk  of  the  lender  during 
the  voyage,  and  the  right  to  demand  payn;^ent  depends  on 
the  safe  arrival  of  the  vessel.     (1  Paine  C.  C.  Jtep.'67l.) 

In  the  present  case,  the  defendant,  besides  the  pledge  of 
the  vessel  in  the  instrument,  received,  jflr^^,  a  separate  bill 
of  sale  of  the  vessel.  In  Robertsim  v.  Jht  United  Inmrance 
Company y  (2  John.  Ca.  in  Error,  250,)  the  insertion  of  the 
words  **  bargain  and  sell  the  said  ship  to  the  said  A.  B,"  iix 
an  instrument^  otherwise  clearly  a  bottomry,  was  held  not 
to  afiect  it. 

He  received  in  the  second  place,  a  transfer  of  the  bills  ^ 
lading  of  the  cargo.  Thus  he  became  entitled  to  receive 
the  freight  from  the  shippers. 

Next  he  took  an  assignment  of  a  policy  on  the  vessel, 
^nd  of  one  on  the  freight,  the  premiums  for  wl^ich  had  been 
£aid  by  Braynard,  the  borrower. 

The  effect  of  all  these  instruments  wMj  th^t  if  the  ye^r 
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«el  amved  in  safety  without  an  intermediate  bottomry,  the 
lender  would  be  repaid^  If,  as  did  happen,  there  was  an 
intermediate  bottomry,  he  had  the  extra  value  of  the  ves- 
sel, (as  the  second  bottomry  could  supersede  his  own)  and 
in  addition,  the  freight  earned  from  the  shippers.  If  the 
veesel  was  lost  by  reason  of  the  perils  insured  against, 
(being  the  perils  which  as  lender  on  bottomry  he  was  to 
assume,)  he  had  the  policy  of  insurance  to  resort  to.  If 
the  freight  was  lost,  he  had  the  policy  on  the  freight  as  a 
source  of  indemnity. 

Can  it  be  said  that  the  principal  money  of  the  lender  was 
here  so  at  risk;  so  dependent  upon  the  safety 'of  the  ship 
as  to  make  it  a  cdse  of  maritime  interest,  on  the  ground  of 
maritime  peril  ? 

In  Jennings  v.  T%e  Insurafice  Company  of  Pennsylvania, 
(4  Binney,  246)  there  was  what  might  be  treated  as  a  bot- 
tomry executed  by  the  mastei^  to  the  plaintiff.     Then  a 
covenant,  by  Scribner,  the  owner,  endorsed  upon  the  bond, 
binding  himself  as  principal  therein,  for  payment  of  the 
sum  therein  mentioned,  till  such  payment  is  fully  and  com- 
pletely made.    Two  policies  of  insurance  had  been  effected, 
one  on  the  vessel,  and  one  on  the  goods,  for  the  use  of  the 
plaintiff,  by  his  agents ;  and  by  a  third  instrument  on  the 
same  sheet  of  paper  with  the  bond,  the  owner  engaged  to 
pay  the  cost  of  premium  and  other  charges  accruing  in 
making  the  insurance.     The  court  held  that  the  thtee  instru- 
ments proved  there,  was  not  a  bottomry.      In  Rucher  v. 
Ccnyngham,  (2  Peters,  Ad.  Rep.  299,)  Judge  Peters,  in 
enumerating  what  is  essential  to  constitute  a  valid  bot- 
tomry, says :  '*  The  sum  loaned  must  be  at  risk,  and  there 
must  not  be  a  personal  responsibility;  that  is,  the  money 
must  be  advanced  on  the  faith  of  the  ship,  and  at  the  sole 
risk  of  her  loss  or  safety.     It  cannot  be  giVen  as  a  double 
security,  rutming  along  with  a  personal  rfesponsibility.  The 
one  exclndes  the  other.     The  risk  being  solely  confined  to 
the  ship,  is  the  only  justification  allowed  by  the  laws  of 
all  commercial  countries  for  the  maritime  interest.". 
In  Tkamdike  v.  Stme,  (11  Pick.  187,)  the  bond  contained 


166  CASES  IN  THE  SUPERIOR  COURT. 

,  ,        -  ■ ' 

Braynard  y.  Hoppock. 

various  conditions  and  provisions  of  a  special  character, 
and  there  was  a  collateral  mortgage  to  secure  the  fulfil- 
ment of  the  conditions  of  the  bond,  not  for  payment  of 
the  advance.  The  question  was  whether  it  was  a  bottomry 
bond,  or  a  usurious  contract.  It  was  held  not  to  be  the 
latter..  "If  the  ship  had  been  lost  immediately  after  she 
sailed,  it  is  perfectly  clear  that  the  plaintiff  would  have 
lost  all  his  usury." 

In  the  case  of  the  Hunter^  (Ware's  Rep.  251,)  it  was 
held,  that  a  bottomry  bond  was  not  vitiated  by  the  master 
drawing  bills  of  exchange  upon  the  owners  for  the  same 
sum.  They  were  not  independent  securities,  payable  at 
all  events,  but  collateral,  and  subject  to  the  same  contin- 
gencies as  the  bond.  Until  the  vessel  arrived  in  safety, 
nothing  was  payable  on  the  bills,  more  than  on  the  bond. 
These  are  all  the  authorities  I  have  found  where  the  ques- 
tion arose  upon  securities  on  vessels,  in  the  nature  of  bot- 
tomry bonds.     Some  other  cases  may  be  noticed. 

In  Tyson  v.  Richard,  (3  Harr.  &  John.  109,)  the  Court  of 
Appeals  of  Maryland,  lay  down  the  general  rule  very  expli- 
citly, that  a  stipulation  to  repay  the -principal  in  money,  is 
not  necessary  to  constitute  a  loan ;  it  is  enough  if  the  prin- 
cipal is  secured,  and  not  bona  fide  put  at  hazard ;  and  it 
matters  not  what  the  nature  of  the  security  is,  if  it  is 
sufficient. 

In  Pomeroy  v.  ^nsworth,  (22  Barbour,  120,)  it  was  stated 
as  a  general  rule,  that  where  the  principal  was  bona  fide 
put  at  hazard,  there  was  no  loan ;  it  was  not  usury  to  take 
more  than  legal  interest.  In  the  case,  there  was  an  agree- 
ment by  which  the  only  source  for  the  repayment  of  the 
party's  advances,  was  the  proaeeds  of  the  sales  of  logs 
and  lumber  which  the  other. party  was  to  cut  and  manufac- 
ture. Hall  V.  Daggett,  (6  Cowen,  653,)  and  Quackenbush  v. 
Leonard,  (9  Paige,  346,)  are  cited,  and  are  cases  of  the  same 
character,  plain  cases,  (as  construed  by  the  court,)  of  a  bar- 
gain for  reimbursement,  exclusively  out  of  the  proceeds  of 
the  business  or  adventure. 

It  seems  to  me,  from  this  review  of  the  authorities,  and 


NEW  TORE— JUNE,  1861.  167 

mt  III  ..      ,.  ■  I  I  m 

Braynard  v.  Hoppock. 

the  principle  which  pervades  and  sustains  these  maritime 
contracts,  that  it  is  not  possible  to  support  the  present 
engagement  for  the  payment  of  marine  interest.  *'  It  is 
essential,"  says  Judge  Betts,  '*  to  the  validity  of  a  bottomry 
transaction,  that  the  money  lent  should  run  the  hazard  of 
the  voyage."  (The  William  a^id-Emmeline,  1  Blatch.  and 
How.,  66;  the  Jfelsan^  1  Haggard,  169.)  How  has  that 
hazard,  in  this  instance,  been  incurred  ? 

It  enters  into  the  idea  and  character  of  a  bottomry,  that 
the  owners  cannot  personally  be  liable  for  the  demand,  so 
that  eventually,  it  may  be  recovered  of  them.  It  is  not 
a  mortgage  with  a  covenant  to  pay  the  amount.  If  this 
liability  is  wanting,  does  it  follow  that  there  can  be  no  extent 
of  security  for  ultimate  payment  of  the  debt  in  all  ordi- 
nary events,  which  will  deprive  the  transaction  of  .its  charac- 
ter of  bottomry,  and  bring  it  within  the  statute  of  usury  ? 
I  cannot  so  understand  it.  It  seems  to  me  that  the  con- 
tract is  this :  the  lender  takes  his  extra  interest  as  the  pre- 
mium or  consideration  for  insuring  the  vessel,  (as  to  the 
amount  advanced,)  against  the  perils  specified.  If  he 
secures  himself  by  a  policy  which  the  former  procures  and 
pays  for,  his  peril  is  not  the  one  which  was  paid  for,  and 
which  alone  justifies  the  marine  interest. 

Concluding,  then,  that  there  was  usury  in  the  contract, 
the  next  question  is,  can  the  moneys  sued  for  be  recovered 
inthe  present  action? 

This  question  may  be  thus  presented.  The  borrower, 
upon  a  usurious  transaction,  deposits  with  the  holder  various 
collateral  securities.  The  event  having  occurred  upon 
which  the  lender  may  resort  to  them,  he  collects  upon  them 
a  sum  of  money  not  equal  to  the  principal  of  his  advances. 
Four  days  after  such  reception,  an  action  is  brought  by  the 
borrower  to  compel  payment  of  such  amount. 

I  understand  the  cases  of  Wheaton  v.  Hibbard,  (20  John- 
son's Kep.  290,)  Dix  v.  Van  Wyck,  (2  HilPs  Hep.  522,)  of 
SchrcBppel  V.  Coming,  (5  Denio,  240;  10  Barbour,  576 ;  3 
Selden,  108,)  of  Seymour  v.  Marvin^  (11  Barbour,  87,)  and 
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Mumfwrd  v.  The  American  Life  Insurance  and  Trust  dym- 
pany,  (4  Comstock,  485,)  to  establish  these  propositions: 

That  when  a  party  voluntarily  pays  a  usurious  loan,  or 
executes  a  deed  to  discharge  or  secure  it,  he  cannot  sus- 
tain an  action  to  recover  back  the  money  or  the  property. 
That  collateral  securites  placed  in  the  hands  of  the  lender 
on  a  usurious  transaction,  may  be  recovered  back  in  an 
action  which  would  have  been  an  action  of  trover  under 
the  former  system ;  and  that  moneys  received  by  the  lender 
upon  them,  may  be  recovered  in  an  action  which  would 
have  been  an  action  of  assumpsit. 

The  collection  of  the  money  on  collateral  securities,  is 
not  equivalent,  of  itself,  to  a  voluntary  payment  of  a  usu- 
rious loan.  Facts  may  show  an  acquiescence,  recognition 
and  assent,  which  may  make  it  tantamount. 

The  third  section  of  the  statute  respecting  the  interest 
of  money,  (1  R.  S.  112,)  qualifies  the  rule  that  money  paid 
may  not  be  recovered  back  so  far  as  to  allow  the  excess 
beyond  legal  interest  to  be  recovered^  and  no  more.  The 
principal  and  legal  interest  may  be  retained. 

The  right  to  reclaim  securities  deposited  as  collateral,  or 
to  recover  the  money  which  may  have  been  collected  from 
them,  may  be  barred  like  other  demands,  by  the  statute  of 
limitation,  and  that  statute  will  begin  to  run  from  the 
delivery  of  the  securities. 

The  ground  of  the  plaintiflPs  claim  in  this  case  then,  is : 
that  he  had  an  undoubted  right  to  recover  these  securities 
the  day  before  the  money  was  received  upon  them ;  that 
he  never  assented  to  the  collection  of  such  money,  and  has 
never  ratified  it  since;  that  it  was  not  a  voluntary  payment 
on  his  part,  and  hence  that  his  action  must  be  sustained. 

I  do  not  see  what  escape  there  is  from  this  conclusion, 
and  think  that  the  judgment  must  be  affirmed. 

Ordered  accordingly. 
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GoBDON  BuRNHAM,  Plaintiff  and  Respondent  v.  Jeremiah 

Wilbur,  Defendant  and  Appellant. 

I.  Where  a  complaint  alleges  that  the  plaintiff  and  four  of  the  defendants 
being  directors  of  a  corporation  therein  named,  for  the  purpose  of  enablin|^ 
said  company  to  raise  a  sum  of  money  for  the  prosecuting  of  its  business, 
by  means  of  the  notes  of  the  company,  to  be  indorsed  by  some  of  said  direc- 
tors, agreed,  by  a  written  and  sealed  agreement,  signed  by  said  five  direc- 
tors, to  and  with  each  other,  to  Join  and  unite  with  such  of  said  directors 
as  shall  become  liable  on  any  note  so  made  and  indorsed  for  the  accommo- 
dation of  said  company,  in  paying  such  liability  and  to  share  alike  with  such 
directors  in  any  such  liability  ;  and  also  alleges  that  the  plaintiff  subse- 
quently, under  said  agreement,  indorsed  four  seyeral  specified  notes  fbrsaid 
company  which  he  was  compelled  to  pay,  and  that  the  defendants  reihse  to 
pay  to  the  plaintiff  their  aliquot  shares  of  the  amount  of  said  notes  ;  and 
the  latter  allegations  are  put  at  issue  by  the  defendants'  answer,  and  the 
plaintiff  proves  that  he  subsequently  indorsed  said  notes  for  said  company 
and  was  compelled  to  pay  them,  it  is  competent  fbr  them  to  show  by  parol 
that  such  notes  were  not  indorsed  by  the  plaintiff  under  the  alleged  agree- 
ment, bat  were  indorsed  under  a  subsequent  contract  between  the  plaintiff 
and  some  other  directors  of  said  company  of  the  one  part,  and  the  said 
company  of  the  other  part* 

%,  Resolutions  passed  at  meetings  of  the  board  of  directors  of  said  company, 
including  the  plaintiff,  held  subsequent  to  the  alleged  agreement,  in  connec- 
tion with  other  CTidence  tending  to  prove  the  defense,  are  competent  evidence 
for  that  purpose. 

S.  The  defendants  may  show,  on  the  alleged  agreement  being  produced,  and 
that  their  signatures  thereto  are  genuine,  that  they  never  delivered  said 
agreement,  but  signed  it  on  the  express  condition  and  understanding  that 
it  was  not  to  be  delivered  as  an  executed  instrument,  until  it  was  signed  by 
all  the  directors  of  the  said  oompany,  and  that  all  of  the  directors  had  not 
signed  it. 

(Before  HomiAV,  Picrrepoht  and  Robkktsow,  J.  J.) 
Heard  June  16,  decided  June  80, 1860. 

Afpsai.  by  the  defendant,  Wilbur^  from  a  judgment  against 
liim,  rendered  on  a  trial  had  June  21,  1869,  before  Mr. 
Jnatice  Hoffman,  without  jury. 

The  snit  was  commenced  March  1, 1858,  hj  Gordon  Bunp- 
ham^  as  plaintiff.  John  C.^Mallory,  Jfatkan  T.  Carry  I  ^ 
Edmtmd  Cpffini^  Jeremiah  WHbur  and  the  Clinton  County  Coal 
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Company,  of  Pennsylvania,  are  named  in  the  summons  and 
complaint  as  defendants. 

The  complaint  states,  that  the  plaintiff,  Mallory,  Garryl, 
Coffin  and  Wilbur,  on  the  first  of  December,  1856,  were  and 
since  have  been,  directors  and  stockholders  of  the  Clinton 
County  Coal  Company,  of  Pennsylvania,  a  corporation 
created  by  law  in  that  State. 

That  about  the  first  of  December,  1855,  this  company 
became  embarrassed,  and  ^*  it  became  necessary  for  the  said 
parties  to  raise  a  large  sum  of  money  for  the  purpose  of 
promoting  the  operations  of  said  company,"  &o.  That  on 
or  about  the  1st  of  December,  1855,  the  five  persons  above 
named,  "  for  the  purpose  of  raising  money  for  the  purpose 
aforesaid,"  severally  signed  a  written  and  sealed  agreement, 
a  copy  of  which  is  set  forth. 

This  agreement  is  dated  December  1, 1855,  and  purports 
to  be  signed  by  these  five  stockholders  only.  It  recites 
that  said  company  **  desires  to  raise  a  sum  of  money  for  the 
purpose  of  prosectiting"  its  operations;  that  ''it  has  been 
proposed  that  certain  of  the  directors  •  •  shall  lend  the 
company  their  notes,  indorsed  by  certain  others  of  said  direc- 
tors, or  indorse  the  notes  of  said  company,  for  the  purpose 
of  raising  said  sum  of  money ;"  and  then  states,  that  ''we, 
the  undersigned,  directors  of  said  company,  hereby  mutu- 
ally agree  and  covenant  to  and  with  each  other,  •  *  * 
that  all  notes  and  indorsements  made  as  aforesaid,  *  * 
shall  be  equally  binding  upon  each  and  all  of  the  under- 
signed as  between  ourselves,  •  •  •  that  in  case  the 
said  company  neglect  or  fail  to  assume  and  pay,  at  maturity, 
each  and  every  (such)  note  or  bill,  to  join  and  unite  with 
them  the  said  directors  who  shall  have  become  liable  on 
any  note  or  bill  given,  drawn,  indorsed  or  accepted  for  the 
accommodation  of  said  company,  ip  paying  and  meeting  such 
liability,  and  to  share  and  share  alike,  with  said  directors 
in  all  such  liability.  It  being  our  intent  and  meaning  to 
all  bear  and  share  equally,  any  and  all  responsibility 
assumed  in  raising  the  money  for  said  company,  and  to  pay 
in  equal  proportions  any  and  all  amounts  that  may  have  to 
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be  borne  or  paid  by  any  one  or  more  of  the  undersigned,  in 
raising  money  for  said  company." 

The  complaint  then  avers  that  the  plaintiff,  ''under  and 
by  virtue  of  said  agreement,  *  *  *  indorsed  the  notes 
of  said  company  to  a  large  amount ;  that  said  indorse- 
ments were  so  made  by  plaintiff  to  enable  said  company  to 
raise  money  for  the  purpose  of  prosecuting  its  operations, 
as  contemplated  and  mentioned  in  said  agreement ;"  that 
the  company  procured  these  notes  to  be  discounted,  and 
used  the  proceeds  for  the  purposes  aforesaid. 

That  each  of  the  defendants  "had  due  notice  of  all  said 
indorsements  made  by  said  plaintiff  as  aforesaid." 

That  of  the  notes  so  indorsed,  the  company  failed  to  pay 
the  following  notes,  each  drawn  at  sixty  days,  viz. :  one 
dated  April  22,  1857,  for  $5,000,  due  June  24,  1857 ;  one 
dated  July  20,  1857,  for  $5,000,  due  September  21,  1857; 
one  dated  August  17, 1857,  for  $5,000,  and  due  October  19, 
1857 ;  and  one  dated  September  25,  1857,  for  $4,300,  and 
due  November  27,  1857. 

That  the  plaintiff,  by  reason  of  so  indorsing,  was  com- 
pelled to  pay  and  did  pay,  on  the  21st  of  July,  1857, 
$2,513.12;  on  the  25th  of  September,  1857,  $388.21;  and, 
on  the  3d  of  December,  .1857,  the  sum  of  $8,459.35. 

That  the  notes  of  August  17,  and  September  25,  1857, 
were  indorsed  by  the  plaintiff  and  the  defendant  Coffin, 
jointly ;  and  the  $8,459.35,  was  paid  to  take  up  these  two 
notes. 

That  the  company  is  embarrassed,  and  payment  of  these 
moneys  cannot  be  collected  from  it ;  that  Coffin  is  reported 
to  be  insolvent  and  unable  to  contribute ;  and  that  the 
defendants  neglect  to  pay,  wholly  or  in  part,  their  respec- 
tive shares  of  said  moneys,  although  payment  has  been 
demanded  of  them. 

It  prays  that  the  ''  defendants  may  be  adjudged  to  con- 
tribute and  pay  •  •  their  proportion  of  such  moneys;" 
and,  in  case  either  is  unable  '*  to  pay  the  whole  of  their 
ratable  shares,  that  the  other  of  said  defendants  may  be 
compelled  to  pay  to  the  plaintiff  their  ratable  proportion 
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of  such  deficiency,"  and  generally,  for  such  other  or  farther 
relief  as  may  be  just. 

The  defendant  Wilbur  alone  answered  the  complaint* 

This  defendant,  in  his  answer,  says,  he  '*  admits  that  oil 
or  about  the  1st  of  December,  1865,  an  agreement  was 
entered  into  between  some  of  the  directors  of  said  Coal 
Company,  and  among  them  the  plaintiff  and  this  defendant, 
in  respect  to  aiding  said  company  at  that  time.  But  h6 
has  not  sufficient  recollection,  knowledge  or  information  to 
form  a  belief,  that  he  executed  an  agreement  of  the  same 
tenor  in  all  respects  as  that  set  forth  in  the  complaint." 

That  he  thinks  the  agreement  signed  by  him  was 
unsealed. 

The  answer  puts  at  issue  the  allegation,  that  the  plain- 
tiff, under  and  by  virtue .  of  said  agreement,  indorsed 
the  notes  of  the  company  to  a  large  amount,  and  in  it  "  he 
denies  that  he  had  notice  thereof." 

It  denies  that  the  plaintiff  indorsed  the  four  notes  in  the 
complaint  particularly  described,  '*  under  and  in  pursuance 
of,  and  by  virtue  of  said  agreement,  and  says  that  said 
agreement  was  not  then  in  force."  And  'Hhat  at  the  com* 
mencement  of  this  suit  there  was  no  note  or  indorsement 
made  under  said  agreement,  remaining  unpaid  by  said 
company." 

It  avers  that  the  liabilities  assul^ed  by  the  plaintiff,  and 
for  which  he  seeks  to  recover  in  this  suit,  "  were  Assumed 
on  other  and  different  considerations,  and  not  under'  said 
agreement ;  and  the  plaintiff,  or  some  one  for  him,  received 
security,  by  mortgage,  for  bis  engagements  for  said 
company." 

It  puts  at  issue  the  allegations  of  payments,  stated  in 
the  complaint  **  to  have  been  made  by  the  plaintiff." 

At  the  trial,  such  an  agreement  as  is  described  in  the 
complaint,  and  purporting  to  be  signed  by  the  plaintiffs, 
Wilbur,  Mallory,  Carryl  and  Coffin,  was  produced,  and  the 
genuineness  of  the  signatures  thereto  was  proved  by  Carryl, 
who  was  treasurer  and  secretary  of  the  company  in  1855 
and  1856.    It  had  ten  seals  affixed  to  it. 
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The  plaintiff  proved  that  some  twenty  notes,  the  partio* 
Blara  of  which  were  stated,  were  made  by  the  company, 
from  time  to  time,  commencing  December  12,  1855,  and 
ending  September  25,  1857,  some  of  which  were  payable  to 
the  order  of  Coffin,  and  others  to  the  joint  order  of  Coffin 
and  Burnham,  and  were  indorsed  by  Coffin  and  Burnham 
for  the  accommodation  of  the  company.  The  defendant 
excepted  to  the  decision,  admitting  evidence  of  notes  pay- 
able to  the  joint  order  of  Coffin  and  the  plaintiff.  The 
plaintiff  also  proved  that  the  company  procured  them  to  be 
disconinted,  and  used  the  proceeds  in  its  business.  Among 
sach  notes  were  four,  corresponding  in  terms  with  the  four 
notes  particularly  described  in  the  complaint,  each  of  which 
is  .drawn  payable  "  to  the  order  of  Edmund  Coffin  and  Gor- 
don Burnham."  Coffin  stated  that  the  company  did  not 
pay  the  three  notes  of  July  20,  August  17,  and  September 
25,  1857,  but  did  pay  the  note  of  April  22, 1857.  Evidence 
was  given  tending  to. show  that  all  these  notes  were  dis- 
counted by  the  American  Exchange  Bank  for  the  company, 
and  that  the  plaintiff  paid  such  of  the  notes  as  were 
protested. 

There  was  annexed  to  the  said  agreement  of  December 
1, 1855,  a  paper  writing  of  the  same  date,  signed  by  the 
president  and  treasurer  of  the  company,  by  which  they 
"agree  to  and  with  the  other  directors  of  said  company, 
parties  to  the  foregoing  agreement,  that  we  will  hold  for 
the  benefit  of  the  Directors,  parties  thereto,  all  the  unsold 
stocks  and  bonds  now  belonging  to  said  company,  as  col- 
lateral security  for  the  paym^it  at  maturity  of  any  and  all 
notes  or  indorsements  that  may  be  made  under  the  forego- 
ing agreement." 

The  court  allowed  this  **  to  be  read,  if  followed  up  by 
proving  that  the  securities  named  in  it  came.into  the  hands 
of  Mr.  Burnham,  the  plaintiff." 

When  the  plaintiff  had  rested,  the  defendant  called  said 
Edmund  Coffin  as  a  witness,  and  asked  the  question,  whether 
the  agreement  of  December  1,  1855,  '^was  to  have  been 
executed  by  any  other  directors,  or  otherwise,  besides  those 
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who  had  signed  it."  On  objection,  the  court  excluded  any 
answer  to  the  question,  on  the  ground  that  the  defendant 
was  thereby  attempting  to  vary,  by  parol  evidence,  a  writ- 
ten and  sealed  agreement,  and  add  to  it  a  condition  not 
expressed  in  it.     The  defendant  excepted  to  the  decision. 

The  defendant  was  sworn  in  his  own  behalf,  and  testified 
that  he  did  not  sign  the  agreement  when  the  plaintiff  did, 
and  had  not  seen  it  since  he  signed  it  until  the  trial.  He 
was  asked  "whether  he  signed  it  with  the  understanding 
and  information  that  the  other  directors  were  to  sign  it, 
and  in  reference  to  the  resolution  of  the  Board  of  Directors 
of  November  12,  1855." 

It  had  been  previously  proved  that  there  were,  in  all,  ten 
directors. 

Edmund  Coffin  also  testified  "  that  he  was  a  director  of 
said  company  in  November,  1855,  and  subsequently.  That 
he  was  present  at  a  meeting  of  the  Board  of  Directors,  at 
which  plaintiff  was  present,  when  the  matter  of  raising 
money  was  brought  up.  Being  asked  whether  there  was 
any  action  on  the  part  of  the  company,  prior  to  the  execu- 
tion of  the  agreement,  as  to  raising  money,  and  any  reso- 
lution of  the  Board,  prior  to  the  execution  of  the  ageement, 
on  that  subject,  and  as  to  the  amount  to  be  raised,"  the 
question  was  objected  to  by  the  plaintiff,  and  excluded,  and 
the  defendant  excepted. 

A  resolution  of  the  Board  of  that  date  was  produced  and 
proved,  and  offered  in  evidence,  and  excluded,  and  the 
defendant  excepted. 

By  that  resolution  it  was  resolved  **  that  the  president 
and  secretary  be  authorized  to  borrow  any  part  of  $20,000, 
as  it  may  be  wanted,  to  meet  the  liabilities  of  the  company, 
on  the  security  of  the  remaining  bonds  and  stock  of  the 
company,  *  •  •  or  if  money  cannot  be  had  on  these  secu- 
rities, then  they  shall  be  authorized  to  use  the  names  of  all 
the  members  of  the  Board  for  such  purpose,"  &c. 

The  plaintiff  and  defendants  were  preseAt  at  that  meeting. 

The  witness  Coffin  was  also  asked,  **  whether  any  of  the 
indorsements  of  himself  and  Burnham,  were  made  in  refer- 
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ence  to  or  under  that  agreement  of  December  1, 1855  ?" 
Plaintiff  objected  to  the  question ;  the  court  excluded  it, 
and  the  defendant  excepted. 

He  was  also  asked,  '^  whether  he  with  five  other  directors 
of  said  company,  the  plaintiff  being  one,  in  1857,  assumed 
the  floating  debt  of  the  company,  including  these  indorse- 
ments ;"  and  in  connection  with  this  question  the  defend- 
ant  '^  offered  to  prove  by  the  said  witness,  and  by  resolu- 
tions passed  by  the  Board  of  Directors,  including  the  plain- 
tiff, on  the  16th  of  April,  21st  of  July,  first  of  August,  and 
23d  of  September,  1857,  that  the  plaintiff,  E.  Coffin,  T.  C. 
Durant,  J.  C.  Mallory,  N.  T.  Carryl,  and  G.  Crane,  six  of 
said  directors,  for  whose  security  a  judgment  was  confessed 
by.  the  company,  assumed  the  floating  debt  of  the  company, 
composed  of  the  indorsements  in  question,  and  other  things  ; 
and  that  in  consideration  thereof,  the  judgment  was  given, 
and  the  shares  of  the  floating  debt  were  equalized  among 
them,  a  small  sum  of  money  being  paid  to  Mr.  Burnham  for 
that  purpose,  and  other  sums  among  the  other  five.''  On 
the  plaintiff's  objection,  this  evidence  was  excluded,  and 
the  defendant  excepted. 

The  resolution  of  the  16th  of  April,  recites  that  "  the 
present  embarrassed  financial  affairs  of  the  company  were 
then  considered  by  the  board,  •  •  •  and  a  general 
understanding  was  agreed  upon  in  regard  to  raising  money 
on  individual  responsibility,  to  carry  forward  the  operations 
of  the  company  until  such  time  as  money  can  be  obtained 
from  sales  of  coals  and  other  resources  of  the  company, 
sufficient  to  meet  current  expenses ;"  and  that  the  six  direc- 
tors last  named,  *^  agreed  to  assume  the  responsibility  of 
$5,000  each,  besides  undertaking  to  make  up  their  pro  rata 
share  of  the  remainder  to  the  extent  of  $50,000  in  all ;  that 
is,  making  the  floating  debt  of  the  company  not  to  exceed 
that  sum ;"  and  then  declares  {inter  alia)  ''  that  the  officers 
of  the  company  execute  a  mortgage  of  all  the  rolling  stock, 
•  *  •  Ac,  for  the  purpose  of  securing  thfe  persons  who 
have  loaned  their  names  to  the  company,"  &c. 

The  resolution  of  July  21,  recites,  ''  that  about  $42,000 
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floating  debt  was  carried  by  the  loans  of  money  and  per- 
sonal liability  at  bank,  etc.,  of  six  of  the  members  of  tho 
present  and  late  Board  of  Directors,"  (being  the  six  beforo 
named,)  and  after  reciting  other  matters,  adds,  '*  thus  leav- 
ing a  balance  of  about  $50,000  floating  debt  to  be  carried 
by  the  board,"  and  then  declares,  that  *'  the  president  and 
secretary  be  authorized  to  execute  any  order,  conveyance, 
or  other  instrument  in  writing,  submitted  to  them  by  the 
executive  committee,  for  the  purpose  of  paying  or  securing 
the  future  payment  of  the  various  loans  made  or  to  be 
made  to  this  company,  or  liabilities  incurred  or  to  be 
incurred  for  the  company  by  the  directors." 
•  The  resolution  of  August  1,  authorizes  the  president  and 
officers  of  the  company  ^*  to  sign  a  warrant  of  attorney,  or 
do  such  other  acts  as  may  be  necessary  for  the  purpose  of 
entering  judgment  against  the  company,  in  the  county  of 
Clinton,  and  State  of  Pennsylvania,  for  an  amount  sufficient 
to  secure  the  advances  made  to  the  company,  or  liabilities 
incurred  by  way  of  indorsement  or  otherwise,  by  the  direc- 
tors," Ac. 

By  the  resolution  of  the  23d  of  September,  1857,  it  is 
declared,  *'  that  a  judgment  and  execution  be  executed  by 
the  proper  officers  of  this  company,  in  favor  of  Qerard 
Crane,  if  necessary,  covering  the  property  of  the  company 
not  mortgaged  to  David  Hoadley,  for  account  of  the  bond- 
holders, as  security  for  the  amount  of  moneys  advanced  by 
six  of  the  directors,  amounting  to  nearly  fifty  thousand 
dollars  in  all." 

Two  paper  writings  marked  Exhibits  (No.  3  and  No.  4,) 
being  shown  to  the  witness,  the  defendant  "  offered  to  prove 
by  the  witness  that  Exhibit  3  was  a  statement  of  account 
between  the  witness  and  the  plaintiff  made  up  about  August 
1,  1857,  respecting  their  indorsements  for  and  cash  loans 
to  said  company ;  that  Exhibit  4  showed  the  adjustment 
between  said  six  directors,  including  the  plaintiff;  the 
amount  of  money  paid  by  some  to  others  of  them  including 
the  plaintiff,  to  equalize  the  floating  debt  of  the  company 
among  them,  bringing  the  share  of  each  to  $8,000."    On 
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plaintiffs  objection,  this  evidence  was  excluded,  and  the 
defendant  excepted. 

These  two  exhibits  represented  that  Burnham's  loans 
and  liabilities  then  exceeded  $8,000  by  the  sum  of  $371.55, 
and  Coffin's  by  the  sum  of  $621.55. 

Coffin  also  testified,  that,  *'  at  the  request  of  witness 
while  out  of  town,"  Wilbur  paid  the  note  of  April  22, 1857, 
for  $5,000 ;  that  the  witness  afterwards  refunded  the  money 
to  Wilbur,  and  the  plaintiff  paid  to  witness  half  of  that 
sam.  In  Exhibit  3,  Coffin  &  Bumham  are  severally  credi- 
ted with  the  sum  of  $2,500,  under  date  of  June  24,  1857, 
(the  day  said  note  matured,)  as  "  money  borrowed;"  and 
the  money  therein  stated  to  have  been  loaned  by  each  of 
them  with  interest  to  August  1,  1857,  is  $3,634.57. 

The  witness  Coffin,  was  not  allowed  to  testify  whether 
the  agreement  of  December  1,  1855,  "was  ever  referred  to 
or  mentioned  between  him  and  the  plaintiff  in  reference  to 
their  indorsements  or  otherwise,  until  about  the  time  of 
the  commencement  of  this  suit,"  and  the  defendant  excepted 
to  the  decision. 

The  defendant,  on  being  examined  in  his  own  behalf,  tes- 
tified that  he  became  treasurer  in  July,  1856,  and  "  that 
the  plaintiff  was  one  of  the  executive  committee  of  the 
board." 

"Being  asked  whether  he  hdd  any  knowledge  or  notice 
from  the  plaintiff  or  Mr.  Coffin,  or  any  one  else,  that  any 
indorsements  of  paper  of  the  company  were  made  under 
the  agreement  of  December  1,  1855,"  the  question  was 
objected  to  by  the  plaintiff  and  excluded,  and  the  defend- 
ant excepted. 

The  defendant  offered  in  evidence  the  record  of  a  judg- 
ment confessed  by  said  company  to  Gerard  Crane,  on  the 
24th  of  September,  1857,  in  the  court  of  Common  Pleas 
for  the  county  of  Clinton,  in  the  State  of  Pennsylvania,  on 
a  bond  in  the  penal  sum  of  $100,000,  conditioned  to  pay 
the  sum  of  $50,000,  in  eight  days  after  the  date  thereof; 
also  the  record  of  an  execution  thereon  issued  the  same 
day,  to  the  sheriff  of  said  county ;  and  "  in  connection 
Vol.  VII.  12 
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therewith,  proved  the  execution  of  and  offered  in  evidence 
a  declaration  of  trust,  of  the  purposes  for  which  said  judg- 
ment was  confessed." 

On  plaintiff's  objection,  the  evidence  was  excluded,  and 
the  defendant  excepted. 

The  declaration  of  trust  recites,  that  said  bond  was 
executed  *'  with  the  intent  to  indemnify  and  secure"  the 
said  six  directors  for  the  loans  and  liabilities  therein  men- 
tioned; and  also  recites  that  Burnham  and  Coffin  each 
loaned  the  company  August  1, 1857,  the  sum  of  $3,634.57; 
that  Burnham  and  Coffin  were  indorsers  of  a  note  made  by 
the  company  for  $5,000,  dated  July  20, 1857,  and  of  a  note 
for  $5,000,  dated  August  17,  1857,  each  drawn  at  sixty 
days;  and  also  recites  that  Crane  holds  said  bond,  *^and 
also  the  warrant  of  attorney  thereto  annexed,"  in  trust  to 
enter  up  judgment,  issue  execution  and  levy  it  with  all 
convenient  speed ;  and  out  of  the  proceeds  of  sales,  to 
repay  to  each  of  said  six  directors,  (naming  them,)  all  the 
sums  of  money  loaned  or  advanced  to  said  company,  as 
aforesaid,  and  '*pay,  discharge  and  remove,  all  liability  or 
indebtedness  assumed  or  incurred  by  either  and  all  of  said 
indorsers  by  reason  of  said  indorsements,  and  repay  all 
sums  by  them  advanced  for  or  on  account  of  said  indorse- 
ments." 

The  judge  found  as  facts,  that  the  allegations  in  the 
complaint  were  true,  (the  terms  in  which  they  were  stated 
being  in  substance  like  the  averments  in  the  complaint,) 
and  that  the  plaintiff  made  the  payments  therein  men- 
'  tioned,  amounting  in  the  aggregate  to  $11,360.68 ;  and  held 
as  a  conclusion  of  law,  that  the  defendants  Wilbur,  Mal- 
lory,  Carryl  and  Coffin,  were  each  severally  liable  to  the 
plaintiff  for  the  one-fifth  part  thereof,  with  the  interest 
thereon. 

Judgment  having  been  entered  accordingly,  the  defend- 
ant Wilbur  appealed  from  it  to  the  general  term. 

The  appeal  was  fireit  argued  at  the  February  general 
term,  1860,  before  Bos  worth,  Ch.  J.,  and  Robertson,  J., 
who  were  unable  to  agree,  and  ordered  a  re-argument.    They 
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severally  delivered  written  opinions,  the  former  in  favor  of 
reversing,  and  the  latter  in  favor  of  affirming  the  judg- 
ment.    The  opinion  of  the  chief  justice  was  as  follows : 

BoswoKTH,  Ch.  J. — The  complaint  avers  that  the  plain- 
tiff indorsed  the  notes  of  the  company  to  a  large  amount, 
and  among  others,  four  notes  particularly  described ;  ''  that 
said  indorsements  were  so  made  by  the  plaintiff  to  enable 
said  company  to  raise  money  for  the  purpose  of  prosecuting 
its  operations,  as  contemplated  and  mentioned  in  saii 
agreement ^^^ — ^viz.,  the  agreement  of  the  first  of  December, 
1856. 

'^  That  said  defendants,  and  each  of  them,  had  due  notice 
of  all  of  said  indorsements  made  by  said  plaintiff  as  afore- 
said." 

The  answer  of  Wilbur  denies  that  the  plaintiff  indorsed 
said  four  notes  "  und^r  and  in  pursuance  of,  and  by  virtue 
of  said  agreement,"  and  says  that  said  agreement  was  not 
then  in  force,  nor  in  the  possession  of  the  plaintiff;  and  it 
denies  that  the  defendant  **had  notice"  that  plaintiff  had 
indorsed  said  notes. 

These  allegations  raise  a  material  issue.  One  of  the 
said  four  notes  is  dated  the  22d  of  April ;  one  the  20th  of 
July;  one  the  l7th  of  August,  and  the  other  the  25th  of 
September,  1851. 

The  sums  which  the  plaintiff  alleges  he  was  compelled  to 
pay  by  reason  of  such  indorsements,  are  :  $2,513.12  on  the 
21st  of  July,  1851 ;  $388.21  on  the  25th  of  September, 
1857 ;  and  $8,459.35  on  the  23d  of  December,  1851. 

The  earliest  of  these  notes  in  date,  was  made  nearly 
seventeen  months  after  the  agreement  of  the  first  of  Decem- 
ber, 1855. 

No  evidence  was  furnished  that  they  were  indorsed  under 
that  agreement,  or  for  purposes  contemplated  by  the  parties 
to  it,  beyond  the  mere  fact  they  were  indorsed  for  the 
accommodation  of  the  company. 

It  was  proved,  it  is  true,  that  the  plaintiff  indorsed  a 
note  as  early  as  the  15th  of  December,  1855,  and  eighteen 
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other  notes  Bubsequently.  But  it  was  not  proved  that  any 
subsequent  note  was  indorsed  and  discounted,  and  its  pro- 
ceeds used  to  take  up  a  note  of  an  earlier  date ;  nor  that 
any  subsequent  note  was  indorsed  to  renew  one  previously 
indorsed.  The  case  states  that  the  company  paid  at 
maturity  all  of  the  notes  which  the  plaintiff  indorsed,  except 
the  notes  dated  July  20,  August  17,  and  September  25, 
1857. 

The  defendant  offered  evidence  which  he  insisted  would 
tend  to  show  that  these  indorsements  were  not  made  for 
purposes  contemplated  by  the  agreement  of  December  1, 
1855,  and  for  that  purpose  offered  in  evidence  the  resolu- 
tion of  the  12th  November,  1855,  which  was  excluded. 

The  agreement  recites  that  the  company  "  desires  to 
raise  a  sum  of  money,"  &c.,  and  that  ''  it  has  been  proposed 
that  certain  of  the  directors  shall  lend  the  company  their 
notes,  indorsed  by  certain  others -of  said  directors,  or 
indorse  the  notes  of  the  company,  for  the  purpose  of 
raising  such  sum  of  money."  It  then  states  the  agreement 
of  the  parties  to  it,  and  declares  it  to  be  their  intent  and 
meaning  that  all  shall  share  equally  any  responsibility 
''  assumed  in  raising  the  money  for  said  company,"  and  bear 
in  equal  proportions  any  and  all  amounts  *'  paid  by  any 
one  or  more  of  the  undersigned,  in  raising  m,oney  for  the 
company." 

The  agreement  had  ten  seals  attached  to  it,  ten  being  the 
whole  number  of  the  directors,  but  only^t^e  signed  it, 

The  agreement  had  attached  to  it  a  paper  writing  of  the 
same  date  as  the  agreement  itself,  signed  by  the  president 
and  treasurer  of  the  company,  and  purporting  to  be  an 
agreement  between  them  and  "  the  other  directors  of  said 
company,  parties  to  the  aforegoing  agreement;"  that  the 
"  unsold  stock  and  bonds  now  (then)  belonging  to  said 
company,"  should  be  held  as  collateral  security  for  the  pay- 
ment of  indorsements  to  be  made  under  such  agreement. 

Looking  at  those  two  papers  and  the  resolution  of 
November  12,  1855,  the  natural  conclusion  from  reading 
them  would  be,  that  they  all  related  to  the  same  matter, 
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and  that  the  resolution  was  the  basis  of  the  whole ;  was  the 
inducement  to  the  agreement  to  indorse,  and  the  authority 
for  the  agreement  signed  by  the  president  and  treasurer. 

I  think  it  was  competent  for  the  defendant  to  show  that 
the  sum  of  money  mentioned  in  the  agreement  and  the 
resolution,  was  one  and  the  same  sum;  and  that  both 
documents  referred  to  the  same  precise  subject  matter. 
One  and  the  first  important  step  in  this  line  of  proof,  was 
the  resolution  itself.     I  think  it  was  erroneously  rejected. 

Edmund  Coffin,  who  indorsed  all  of  the  four  notes  in 
question,  and  also  all  of  the  other  notes  which  the  plaintiff 
indorsed,  and  indorsed  them  jointly  with  him,  "  was  asked 
whether  any  of  the  indorsements  of  himself  and  Burnham 
were  made  in  reference  to  or  under  that  agreement  of 
December  1  ?"  The  question  was  objected  to  by  plaintiff's 
counsel,  and  excluded,  and  defendant's  counsel  excepted. 

What  the  ground  of  objection  was,  the  case  does  not 
state.  The  fact  to  which  the  question  related,  it  was  com- 
petent for  the  defendant  to  prove.  That  the  indorsements 
were  made  under  that  agreement,  or  to  promote  the  objects 
Tfdiich  it  was  made  to  secure,  or,  in  other  words,  to  raise 
the  money  mentioned  in  it,  it  was  essential  that  the  plain- 
tiff should  prove.  It  was  the  defendant's  right  to  dis- 
prove it. 

The  judge  has  found  as  facts,  ^'  that  said  indorsements 
were  made  by  plaintiff  for  the  purposes  mentioned  in  the 
agreement;"  and  *'that  the  defendant,  Wilbur,  had  due 
notice  of  such  indorsements." 

The  question  could  only  be  excluded  on  the  ground  that 
it  was  leading.  It  was  held  in  Budlong  v.  Van  Jfostrand^ 
(24  Barb.  27,)  that  when  the  objection  relied  upon  is  to  the 
form  of  the  question,  that  ground  must  be  specified,  and 
if  it  be  not  done,  the  exclusion  of  the  question  will  be 
error,  if  the  matter  of  the  question  is  competent.  {See, 
Yorkv,  Pease,  2  Gray,  Mass.  B.  282.) 

It  has  also  been  held,  that  a  general  objection  to  a  series 
of  letters  offered  in  evidence  is  properly  overruled,  if  any 
one  of  the  series  is  competent  for  any  purpose ;  and  that 
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on  a  review  of  the  trial,  it  cannot  be  objected  that,  the 
judge  should  have  limited  the  effect  of  siich  letters  as  evi- 
dence, to  the  particular  purpose  for  which  they  or  any  one 
of  them  was  properly  admissible.  {Day  v.  Roth^  18  N.  T. 
448.) 

So,  where  one  objected,  generally,  to  the  reading  of  an 
instrument  in  evidence,  (which  was  admitted,)  and  the 
certificate  of  its  proof  or  acknowledgment  was  so  defective, 
that  if  objected  to  on  that  ground  it  should  have  been 
excluded ;  it  was  held  that  such  objection  could  not  be 
taken  on  the  appeal,  but  should  have  been  specially  stated 
at  the  trial.     {Mabbett  v.  White,  2  Kern.  442.) 

Other  rulings  indicate  that  this  question  was  overruled, 
on  the  ground  that  the  matter  sought  to  be  proved  was 
incompetent. 

The  paper  signed  by  the  president  and  treasurer  (dated 
December  1,  1855,)  was  allowed  to  be  read,  subject  to  the 
condition  that  it  "was  followed  up  by  proving  that  the 
securities  named  in  it  came  into  the  hands  of  Mr.  Burnham, 
the  plaintiff." 

And  the  judge  also  excluded  evidence  offered  to  prove 
that,  in  1857,  six  directors  (the  plaintiff  being  one), 
"  assumed  the  floating  debt  of  the  company,  including 
these  indorsements,"  pursuant  to  and  under  resolutions 
passed  by  the  board  of  directors  April  16,  July  21,  August 
1  and  September  23,  1857. 

The  resolution  of  April  16  declares  that  Burnham,  Coffin, 
and  four  other  directors  who  are  named,  "  agreed  to  assume 

« 

the  responsibility  of  $5,000  each,  besides  undertaking  to 
make  up  their  pro  rata  share  of  the  remainder,  to  the  extent 
of  150,000  in  all — ^that  is,  making  the  floating  debt  of  tho 
company  not  to  exceed  that  sum,"  &c. 

This  resolution  is  six  days  earlier  in  date  than  the  note 
of  the  22d  of  April,  the  first  of  the  four  in  question,  and 
each  of  these  four  notes  is  indorsed  by  Coffin  and  Burnham 
jointly. 

It  further  appeared,  that  the  defendant,  at  the  request 
of  Coffin,  paid  the  note  of  the  22d  of  April,  at  its  maturity, 
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(June   24,   1857,)  and   Coffin   subseqaently  refunded   the 
money  to  Wilbur,  the  plaintiff  furnishing  half  of  it. 

The  defendant  also  offered  evidence  (which  was  excluded) 
to  show,  that  on  the  first  of  August,  1857,  there  was  an 
adjustment  between  the  said  six  directors,  of  the  amounts 
of  the  liabilities  incurred  and  moneys  paid  by  them  sever- 
ally, under  the  agreement  recited  in  the  resolution  of  the 
16th  of  April ;  and,  that  on  such  adjustment,  the  plaintiff 
was  paid  in  cash  $371.55,  in  order  to  make  the  amount 
assumed  and  paid  by  him  just  1^,000 — ^that  being  the 
amount  assumed  by  each  of  the  six,  making  $48,000  in  all. 

The  $2,500,  credited  to  Coffin,  and  the  like  amount 
credited  to  Burnham,  under  date  of  June  24,  1857,  in 
Exhibit  3,  might  have  been  shown,  had  not  the  offered  evi- 
dence been  rejected,  to  have  been  the  sum  which  they 
severally  advanced  to  take  up  the  note  of  April  22,  1857, 
for  $5,000,  maturing  that  day. 

The  declaration  of  trust  of  September  7,  1857,  which 
was  offered  by  the  defendant  and  rejected  by  the  judge, 
states  that  the  bond  mentioned  in  it  was  made  to  secure, 
tn/er  alia,  the  notes  of  July  20,  and  August  17,  1857,  for 
$5,000  each,  (being  two  of  the  four  notes  in  question,)  and 
to  secure  a  loan  made  by  Burnham  to  the  company,  on 
August  1,  1857,  of  $3,634.67. 

All  the  evidence  so  offered  and  rejected,  was  admissible 
and  competent  upon  the  question  whether  the  indorsements 
of  the  four  notes  named  in  the  complaint  were  made  under 
and  with  reference  to  the  agreement  recited  in  the  resolu- 
tion of  the  16th  of  April,  1857,  or  under  that  of  December 
1,  1855. 

The  resolution  of  the  21st  of  July,  imports  that  the 
floating  debt  to  be  carried  as  provided  for  by  that  of  April 
16,  was  $50,000 ;  and  the  resolutions  of  August  1,  and 
September  23,  1857,  are  directed  to  securing  these  six 
directors  ;  and  that  of  September  23,  speaks  of  the  securi- 
ties which  they  authorize  to  be  given,  **  as"  security  for  the 
amount  of  moneys  advanced  by  six  of  the  directors, 
amounting  to  nearly  $50,000  in  all."     The  declaration  of 
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trust,  ofiFered  in  evidence,  clearly  identifies  the  two  notes  of 
July  20,  and  August  17,  for  $5,000  each,  as  part  of  this 
$50,000.  These  resolutions  (as  the  plaintiff  was  present 
when  each  of  them  was  passed)  and  the  declaration  of  trust, 
furnish  some  evidence  that  the  indorsements  upon  the 
three  of  the  four  notes  in  question  first  made,  were  made 
under  the  agreement  recited  in  the  resolution  of  April  16, 
1857,  and  not  under  that  of  December  1,  1855. 

Whether  they  were  in  fact  made  under  the  one  or  the 
other,  is  a  vital  question  in  this  controversy.  I  think  the 
evidence  was  erroneously  excluded. 

The  complaint  alleges  and  the  answer  denies,  but  the 
judge  found,  ''  that  the  defendant,  Wilbur,  had  due  notice 
of  such  indorsements  ;"  that  is,  of  the  indorsement  by  the 
plaintiff  of  the  four  notes  in  question,  for  the  purposes 
mentioned  in  the  agreement  of  December  1,  1855. 

No  witness  testified  that  he  had  such  notice ;  and  the 
defendant,  Wilbur,  was  not  permitted  to  testify  that  he 
was  never  notified,  by  the  plaintiff  or  any  one  else,  *'  that 
any  indorsements  of  paper  of  the  company  were  made  under 
the  agreement  of  December  1,  1856." 

And,  Coffin  was  not  permitted  to  testify  whether  the 
agreement  of  December  1,  1855,  '^was  ever  mentioned 
between  him  and  the  plaintiff,  in  reference  to  their  indorse- 
ments or  otherwise,  until  about  the  time  of  the  commence- 
ment of  this  suit." 

I  think  it  quite  obvious  that  all  the  offered  evidence 
which  was  rejected,  was  rejected  on  the  ground  that  the 
subject  matter  of  it  was  irrelevant  and  incompetent,  and 
not  on  account  of  anything  relating  solely  to  the  form  of 
the  question  or  the  quality  of  the  evidence ;  and,  that,  for 
the  reasons  already  stated,  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

The  cause  was  re-argued  at  the  June  general  term,  1860, 
before  Hoffman,  Pierrepont  and  Robertson,  J.  J. 

G.  C  Goddard^  for  Appellant, 
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Argaed  the  propositions  following,  viz  : 

I.  The  evidence  offered,  to  show  that  the  other  directors 
of  the  company  were  to  have  signed  the  agreement,  and 
that  Wilbur  signed  it  with  that  understanding,  or  on  that 
condition,  was  admissible ;  and  the  exclusion  of  it  erro- 
neous. 

II.  The  resolution  of  the  Board  of  Directors,  of  Novem- 
ber 12,  1855,  preceding  the  execution  of  the  agreement  on 
which  the  action  is  brought,  was  admissible,  and  its  exclu- 
sion erroneous. 

in.  Those  who  indorsed  notes  under  the  agreement  of 
December  1,  (had  it  been  completely  executed  and  deliv- 
ered,) were  secured  by  the  paper  annexed  to  it,  of  the  same 
dikte,  by  which  the  unsold  stock  and  bonds  of  the  com- 
pany were  pledged  "as  collateral  security  for  the  pay- 
ment at  maturity  of  any  and  all  notes  or  indorsements 
that  may  be  made  under  the  foregoing  agreement."  These 
were  afterwards  sold,  and  applied  to  pay  the  obligations  of 
the  company.  No  obligations  were  proved  except  these 
notes. 

IV.  The  evidence  of  notes  indorsed  jointly  by  Coffin  and 
Burnham  was  not  admissible. 

V.  The  offer  to  prove  by  parol  that  these  indorsements 
were  not  made  under  the  agreement,  was  admissible,  and 
its  exclusion  erroneous. 

VL'  The  resolutions  of  April  16,  July  21,  August  1,  and 
September  23, 1857,  and  the  evidence  offered  in  connection 
with  them,  were  admissible. 

Vn.  The  whole  case  shows  that  the  agreement  of  Decem- 
ber l«was  never  acted  upon,  or  treated  as  a  binding  agree- 
ment ;  supporting  the  idea  that  all  were  to  have  signed  it. 

F.  G.  Burnham,  for  Eespondent, 

Insisted  that  no  error  was  committed  at  the  trial,  and 
submitted  full  points  in  which  his  several  positi^ons,  were 
elaborately  argued. 
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By  the  Coukt.  Hoffman,  J. — ^When  the  case  was  set- 
tled by  me,  I  felt  great  doubts  whether  the  rulings,  the 
subjects  of  some  of  the  present  exceptions,  were  correct. 
I  am  upon  this  argument,  satisfied  they  were  not. 

A  material  question  in  the  case  is,  whether  the  agree- 
ment on  which  the  action  is  founded,  was  not  executed  by 
the  defendant  and  the  four  who  signed  with  him,  on  the 
express  condition  and  understanding  that  all  the  directors 
were  to  unite  in  it,  and  that  it  was  inoperative  as  a  con- 
tract at  all,  until  that  condition  was  complied  with.  It  is 
true,  as  contended,  that  an  instrument  may  be  so  worded 
as  to  show,  that  although  it  was  expected  to  be  signed  by 
others,  yet,  those  who  do  sign,  become  bound,  notwith- 
standing the  omission  of  the  others.  But  the  present 
agreement  does  not  make  out  a  case  of  such  a  character. 
The  testimony  to  establish  the  condition  precedent,  was 
therefore  admissible.  The  proffered  evidence  also  which 
tended  to  define  the  extent  and  time  of  the  duration  of  the 
liability  to  be  incurred,  was  not  inconsistent  with  the 
agreement,  and  ought  to  have  been  allowed. 

The  evidence,  noticed  under  the  1st,  2d,  5th  and  6th  points 
of  the  defendant  as  excluded,  ought  to  have  been  admitted 
under  the  views  of  the  case  I  now  take. 

The  error  committed  below  in  the  early  part  of  the  trial, 
of  treating  the  sealed  agreement  as  not  open  to  any  expla- 
nation of  its  conditional  execution  and  extent,  pervaded 
the  remaining  rulings  of  the  judge,  which  were  in  general 
consistent  with  this  ruling,  and  were  erroneous,  because  of 
that  original  error. 

I  think  there  must  be  a  new  trial  with  costs  to  a^de  the 
event. 

RoBEBTsoN,  J.,  (dissenting.) — The  complaint  in  this  action 
alleges,  that  on  or  about  the  first  day  of  December,  1855, 
the  plaintiff  and  the  defendants,  jointly  and  severally,  made 
and  executed,  under  their  respective  hands  and  seals,  a 
certain  agreement,  which  is  set  forth  therein  in  hisc  verba^ 
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The  defendant  Wilbnr  elleged  in  his  answer,  that  on  or 
about  the  1st  of  December,  1855,  some  agreement  was 
entered  into  between  some  of  the  directors  of  a  company, 
mentioned  in  the  complaint,  and  among  them  the  plaintiff 
and  the  defendant,  to  aid  the  company  at  that  time,  but  he 
had  no  sufficient  recollection,  knowledge  or  belief,  whether 
he  executed  an  agreement  of  the  same  tenor  in  all  respects 
as  that  set  forth  in  the  complaint ;  that  according  to  his 
recoUection  and  belief,  the  agreement,  so  signed  by  him, 
was  not  sealed;  he  denied,  however,  that  the  plaintiff 
indorsed  certain  notes,  in  the  complaint  mentioned,  under 
and  in  pursuance  and  by  virtue  of  said  agreement,  and  averred 
that  said  agreement  was  not  then  in  foroe  or  in  possession 
of  the  plaintiff;  he  also  alleged  that  the  liabilities  assumed 
by  the  plaintiff  for  such  company  were  not  assumed  under 
such  agreement. 

It  would  be  a  strained  construction  which  should  make 
these  allegations  in  the  answer  either  an  admission  or 
denial  that  the  defendant  signed  or  executed  the  identical 
instrument  named  in  the  complaint,  being  a  matter  as  to 
which  the  plaintiff  was  entitled,  to  a  positive  admission  or 
denial,  within  the  defendant's  own  knowledge.  On  appeal, 
this  court  cannot  deprive  the  plaintiff  of  the  right  guaran- 
teed under  the  Code,  that  what  he  has  alleged  in  his  com- 
plaint, and  is  not  properly  controverted  in  the  answer,  is 
admitted  and  cannot  be  controvered  on  the  trial. 

But  if  the  admissions  in  the  answer  are  more  closely 
examined,  they  will  be  found  to  concede  the  execution  by 
the  defendant  of  some  written  instrument  between  him,  the 
plaintiff  and  other  directors  of  the  company,  to  aid  the 
company,  but  deviating  in  some  respects  from  that  set  forth 
in  the  complaint.  Not  a  word  is  said  of  any  conditional 
execution,  or  contingent  liability. 

On  the  trial,  the  defendant  Wilbur  was  asked  whether  he 
signed  such  agreement  with  the  understanding  and  infor- 
mation that  other  directors  were  to  sign  it,  and  whether  he 
signed  it  in  reference  to  a  resolution  of  the  Board  of  Direc- 
tors passed  November  12,1855.    This  question  was  objected 
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to  and  excluded  under  an  exception.  Another  witness 
(Garryl)  was  asked  whether  the  agreement  toa^  to  have  been 
executed  by  any  other  directors,  or  otherwise^  besides  those  who 
had  signed  it]  which  question  was  also  excluded.  It  is 
assumed  that  the  answers  to  these  questions,  in  the  affima- 
tive,  would  have  shown  that  the  agreement  was  executed 
and  delivered  by  the  defendant,  upon  condition  that  others 
should  sign  it  also.  I  do  not  see  how  that  can  be  the 
result.  There  is  a  marked  difference  between  signing  a  paper 
with  the  information  that  it  was  to  be  signed  by  others, 
and  delivering  it  when  signed  to  take  effect  as  the  deed  of 
the  party  only  upon  condition  that  others  signed  it. 

Moreover,  this  instrument  purports  on  its  face  to  be 
the  deed  of  those  who  signed  it ;  not  of  any  named  per- 
sons. Until  signed,  the  intended  parties  to  it  were  not 
designated,  and  when  signed,  the  persons  so  signing  mani- 
fested conclusively  their  intention  to  become  parties.  Such 
signing  would  be  the  means  of  causing  all  others  who 
signed  it  to  believe  that  the '  subscribers  had  become  par- 
ties, and  thereby  entitled  to  be  indemnified  for  their  own 
liability,  and  bound  to  contribute  to  that  of  others  who 
should  become  so.  It  contains,  substantially,  a  declara- 
tion in  the  body  of  the  instrument,  that  it  shall  become 
binding,  on  every  one  who  signed  it,  by  virtue  of  the  signing 
alone,  whatever  conditio;i  such  person  might  verbally 
attach  to  the  effect  of  his  signature;  and  no  man  can 
attach  to  the  delivery  of  an  instrument,  a  condition 
excluded  by  its  terms.  In  the  case  of  The  United  States  v. 
Leffler,  (11  Pet.  B.  86)  if  the  names  of  the  parties  had 
been  inserted  in  the  bond,  which  does  not  appear  by  the 
report,  there  was  nothing  to  prevent  other  names  from 
being  added,  or  any  of  those  whose  names  were  inserted, 
from  annexing  a  condition  to  their  delivery  of  the  instru- 
ment that  others  should  sign  also.  In  the  case  before  the 
court,  they  became  parties  merely  by  signing,  and  then 
absolutely  and  unconditionally. 

But  were  the  fact  such  as  the  defendant  sought  to  have 
inferred  from  the  testimony,  he  must  have  known  it  when 
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he  pat  in  his  answer;  or  when  he  sought  to  avail  himself  of 
it  on  the  hearing,  he'  should  have  moved  to  amend,  upon 
famishing  an  excuse  for  not  stating  it  in  the  first  instance 
if  he  could ;  but  it  defeats  every  object  of  pleading  in  an 
action,  to  allow  parties  to  offer  evidence  of  a  cause  of 
action  or  defense  not  contained  in  the  pleadings. 

The  agreement  containing  the  covenants  sued  upon  in 
this  action,  recites  a  desire  by  the  Clintoi>  Goal  Company, 
of  Pennsylvania,  to  raise  a  sum  of  money  to  prosecute  their 
operations,  and  a  proposal  to  raise  such  sum  by  the  loan  of 
the  notes  of  certain  of  its  directors,  indorsed  by  others,  none 
of  whose  names  are  mentioned,  and  by  the  indorsement  of 
its  own  notes  by  such  directors.  It  does  not  specify  the 
amount  of  such  money,  or  when,  how,  or  by  whom,  such 
proposal  was  made  and  accepted. 

By  such  agreement,  those  who  are  therein  described  as 
"  the  undetyigned  directors  of  such  company^^^  covenant  with 
each  other,  mutually,  that  the  notes  and  indorsements  made 
as  therein  recited,  should,  as  between  themselves,  be  equally 
binding  upon  all  of  them ;  and  that  those  who  did  not  sign 
such  notes,  or  give  such  indorsements,  should  unite  with 
those  who  should  become  liable  on  any  note  or  bill  given 
by  any  of  such  directors,  in  meeting  and  sharing  such 
liability.  It  also,  finally  declared,  that  it  was  its  true 
intent,  that  all  should  bear  equally  any  responsibility 
assumed  in  raising  money  for  such  compaiiy^  and  pay  in  equal 
proportions  any  amount  paid  by  any  of  *'  the  undersigned"  in 
raising  such  money. 

If  there  was  any  ambiguity  in  such  instrument  as  to  the 
amount  of  money  to  be  raised,  or  the  extent  of  the  notes  to 
be  given,  it  was  patent  on  its  face,  it  was  not  fixed  therein; 
nor  was  there  any  reference  made  in  it  to  any  other  instru- 
ment or  fact  by  which  it  could  be  rendered  more  certain 
what  sum  the  signers  had  in  their  minds.  The  terms  of 
this  instrument  are  as  general  as  possible,  and  the  closing 
declaration  of  the  intent  of  the  parties  to  it,  is  to  pay  in 
equal  proportions,  all  amounts  paid  or  borne  by  any  of  the 
signers  of  it  in  raising  money  for  the  company.     It  was 
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urged,  on  behalf  of  the  defendant  Wilbur  on  the  trial,  that 
such  general  words  were  limited  by  the  recital  that  the 
company  were  desirous  of  raising  a  sum  of  money ;  that 
this  meant  some  particular  sum,  and  that  parol  evidence 
was  admissible  to  prove  what  particular  sum  they  were 
desirous  of  raising.  The  sole  evidence  oflFered  for  the  pur- 
pose was  a  resolution  of  the  Board  of  Directors  of  such 
company,  passed  on  the  12th  of  November,  1855,  authori- 
zing the  president  and  directors  to  borrow  any  part  of 
$20,000  to  meet  the  liabilities  of  the  company  on  certain 
securities,  if  possible,  or  if  not,  to  use  the  names  of  all  the 
directors  for  the  purpose.  At  that  meeting  only  the  plain- 
tiff and  defendant,  and  no  other  directors,  were  present. 
This  resolution  was  excluded  under  an  exception,  and  I 
think  properly.  What  the  sum  of  money  was  which  it  was 
intended  by  that  instrument  that  the  company  desired  to 
raise,  was  not  established  by  proving  that  it  passed  a  reso- 
lution to  raise  a  specific  sum ;  there  was  abundance  of  time 
between  the  passage  of  the  pesolution  and  the  execution  of 
the  covenant  for  all  parties  to  have  agreed  to  change  the 
amount  in  their  own  minds  and  leave  the  expression  of  it 
indefinite ;  and  to  prepare  an  instrument  to  be  signed  by 
those  only  who  chose  to  make  it  indefinite.  The  law 
assumes  that  down  to  the  moment  of  executing  an  instru- 
ment, there  is  room  for  a  change  of  intention,  so  as  to 
merge,  as  it  is  termed,  all  previous  negotiations  in  the  con- 
tract as  executed.  {Parkhurst  v.  Van  Cortlandt,  1  J.  C.  R. 
282,  Greenl.  on  Ev.  §  275.)  When  executed,  it  is  to  be 
interpreted  by  fixed,  rules  of  construction  and  interpreta- 
tion, one  of  the  oldest  and  best  settled  of  which  is,  that  if 
there  is  an  ambiguity  on  its  face,  it  cannot  be  rendered  cer- 
tain by  parol  evidence.  (Cow.  &  H.  Notes  to  Phil,  on  E v.  Pt. 
II,  p.  528,  n.  271,  and  cases  cited.)  I  cannot  understand  how 
any  subject  matter  of  a  contract  can  be  rendered  more 
indefinite  than  by  prefixing  the  indefinite  article  to  it  with- 
out any  further  description.  Suppose  the  extrinsic  evi- 
dence had  shown  that  the  company  had  been  desirous  of 
raising  two  sums,  how  would  the  latent  ambiguity  thus 
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created  be  determined  ?  Would  it  be  by  the  declarations 
of  each  party  at  the  time  of  signing  the  instrument  ?  In 
such  case,  different  parties  might  prove  that  they  under- 
stood  different  sums  to  be  intended,  or  else  the  court  would 
be  compelled  to  pass  upon  the  conflicting  evidence  of  nego- 
tiations preceding  a  contract.  The  law  intends  to  guard 
against  the  confusion  which  would  then  arise  by  confining 
the  parol  testimony,  wliich  is  to  aid  in  understanding  sealed 
instruments,  to  that  which  furnishes  data  far  the  interpre- 
tation of  the  words  actually  used,  and  excluding  that  which 
merely  proves  by  their  declarations  or  otherwise,  what  the 
parties  meant  by  such  instrument.  The  court  is  entitled 
to  know  all  that  the  parties  may  be  supposed  to  have  known 
in  regard  to  the  subject  matter  of  the  contract ;  thereby 
to  discover  the  sense  in  which  they  were  entitled  to  under- 
stand its  language ;  further  than  that  it  is  not  authorized  to 
go.  The  knowledge  that  some  of  the  directors  of  this  com- 
pany had  resolved  to  raise  a  sum  of  7110 ney,  was  not  neces- 
sary or  relevant  to  show  what  sum  of  money  each  of  the 
parties  to  the  covenant  in  suit  had  in  their  minds  when 
they  signed  it.  It  did  not  serve  to  interpret  it,  as  no  refer- 
ence was  made  which  confined  the  sum  in  the  covenant  to 
that  mentioned  in  the  resolution.  It  was  clearly  inadmis- 
sible, unless  the  principle  is  to  be  adopted,  that  a  sealed 
instrument  is  not  the  sole  repository  of  the  intention  of  a 
party  to  it,  but  merely  part  of  general  evidence  of  it,  of  no 
more  weight  than  other  parol  evidence. 

It  was  claimed  on  the  part  of  the  defendant,  that  the 
first  notes  indorsed  by  the  plaintiff,  were  paid  by  the  pro- 
ceeds of  the  sale  of  certain  bonds  and  stock  which  the 
president  and  treasurer  of  the  company,  two  of  the  defend- 
ants, (Mallory  and  Carryl,)  agreed  to  hold  as  collateral 
security,  for  the  payment  at  maturity,  of  any  and  all  notes 
or  indorsements  that  might  be  made  under  the  agreement 
in  controversy ;  and  that  after  such  sale  and  payment,  the 
plaintiff  could  not  make  the  defendants  liable  for  any  new 
notes  indorsed  by  him ;  and  to  sustain  this  exemption  from 
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liability,  the  defendant  offered  in  evidence  an  instrument 
dated  on  the  same  day  as  the  agreement  in  suit,  and  annexed 
to  it,  signed  by  the  president  and  treasurer  of  the  company, 
in  which  they  agree  with  the  directors,  parties  to  such 
agreement,  to  hold  for  their  benefit  all  unsold  stock  and 
bonds  then  belonging  to  the  company,  as  collateral  security 
for  the  notes  made  or  indorsed  under  such  agreement.  I 
do  not  see  any  mode  by  which  the  continuing  guaranty  of 
that  agreement;  could  be  reduced  thereby,  even  had  there 
been  the  same  parties  to  both. 

The  defendant  Wilbur,  also  attempted  to  prove  on  the 
trial,  a  species  of  novation  of  the  original  agreement  by 
another,  in  1857,  between  the  plaintiff,  three  of  those  who 
had  executed  it,  (Mallory,  Carryl  and  Coffin,)  and  two 
others,  (Durant  and  Crane,)  agreeing  to  assume  the  float- 
ing debt  of  the  company,  including  the  indorsements  in 
question.  This  agreement  is  claimed  to  be  shown  by  reko- 
lution  of  such  parties,  passed  at  various  meetings  of  them 
as  directors  of  such  company;  by  a  confession  of  judgment 
by  the  company,  to  secure  the  parties  assuming  such  debt, 
and  the  payment  of  certain  sums  by  the  parties  to  each 
other  to  equalize  their  liabilities  under  such  supposed 
agreement.  The  resolutions  were  passed  at  four  meetings 
of  the  directors,  held  in  April,  (on  the  16th,)  in  July,  (on 
the  21st,)  in  August,  (on  the  1st,)  and  September,  (on  the 
23d.)  At  the  April  meeting,  a  general  understanding  is 
recited  in  the  minutes  to  have  been  had  to  raise  money 
for  the  company  on  individual  responsibility  until  coal  was 
sold  or  other  resources  reached ;  each  of  five  of  the  six 
persons  supposed  to  be  parties  to  such  agreement,  agreeing 
to  assume  $5,000  each,  and  make  up  their  prorata  share  of 
the  remainder  to  the  amount  of  $50,000.  The  July  resolu- 
tion authorized  the  president  to  secure  any  person  becom- 
ing liable  as  security,  by  any  order,  conveyance  or  instru- 
ment in  writing;  the  August  resolution  authorized  the 
officers  to  allow  judgment  to  be  entered  by  confession  to 
secure  advances  to,  or  liabilities  for  the  company ;  and  the 
September  resolution  authorized  the  confession  in  favor  of 
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Crane,  one  of  the  parties  to  such  agreement,  for  moneys 
advanced,  amounting  to  $50,000. 

It  was  claimed  that  such  evidence,  if  admitted,  proved 
an  assumption  by  the  six  parties  to  such  resolution,  of  the 
floating  debt  of  the  company,  ^*  composed  of  the  indorsements 
in  que^ion"  and  other  matters.  Every  note,  for  whose 
.payment  the  plaintiff  seeks  indemnity,  was  dated  after  the 
April  resolution,  two  of  them  after  the  August  meeting, 
and  one  after  that  in  September,  while  the  whole  agreement 
is  claimed  to  have  been  made  on  the  16th  of  April,  before 
any  such  indorsements  were  made,  so  that  such  resolutions 
become  in  fact  immaterial. 

The  defendant  Wilbur,  also  offered  in  evidence,  the  record 
of  the  judgment  so  authorized  to  be  confessed  to  Crane,  in 
September,  1857,  and  a  declaration  of  trust  by  Crane.  This 
declaration  recites,  that  the  judgment  was  given  to  indem- 
nify the  plaintiff  for  a  loan  in  August,  1857,  of  upwards  of 
$3,600,  and  three  of  the  defendants,  in  various  sums ;  also 
two  notes  indorsed  by  the  plaintiff  and  one  of  the  defend- 
ants, for  $5,0Q0  each,  dated  in  July  and  August,  1857,*(beiHg 
two  of  the  notes  in  controversy  in  this  action ;)  also  a 
note  indorsed  by  one  of  the  defendants  for  $500  in  June 
previous;  and  that  the  proceeds  of  such  judgment  were  to 
discharge  such  liabilities. 

There  were  also  other  instruments  offered  in  evidence, 
one  being  an  agreement  between  the  plaintiff  and  a  bank,  in 
relation  to  the  securing  by  him,  of  the  notes  which  form  the 
subject  of . controversy  here,  then  held  by  such  bank;  and 
another,  an  assignment  executed  in  pursuance  of  such  agree- 
ment. There  was  also  a  written  statement  offered  in  evidence 
exhibiting  the  amount  of  money  lent  by  the  plaintiff  and 
one  of  the  defendants  before  August,  1857,  amounting  to 
$3,600,  and  also  the  giving  by  them  of  their  notes,  dated 
respectively,  24th,  25th,  and  29th  of  August,  the  first' for 
$5,000,  the  second  and  third  each  for  $2,500 ;  also  another 
showing  the  amount  paid  to  equalize  the  debt  in  April, 
1857.  The  bearing  of  these  papers  on  the  case,  I  have 
been  unable  to  perceive ;  and  I  therefore  think  they  were 
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properly  excluded  as  well  as  the  resolutions  of  the  direc- 
tors, the  entry  of  the  judgment,  and  declaration  of  trust 
before  mentioned. 

The  liability  of  the  defendant  Wilbur,  remained,  under 
the  agreement  of  1855,  whatever  notes  composed  part  of 
any  floating  debt  assumed  in  1857 ;  unless  the  responsibility 
of  the  plaintiff  was  discharged  by  t|ie  securities  then 
taken.  Any  such  assumption  was  but  among  the  directors 
themselves,  and  when  any  of  them  discharged  their  own 
liability,  that  of  any  of  those  who  signed  the  agreement 
of  1855,  immediately  arose.  The  plaintiff  neither  released 
the  company  nor  gave  them  time,  nor  otherwise  did  any- 
thing to  increase  the  responsibility  or  impede  the  rights  of 
the  defendant.  I  cannot  see  why  the  plaintiff  was  not  at 
liberty  to  take  every  step  and  amass  every  security  he  could 
to  protect  himself,  provided  the  defendant's  rights  were  not 
affected. 

Notes  drawn  by  the  plaintiff  and  Coffin  jointly,  are  clearly 
within  the  agreement  of  1855,  which  does  not  limit  the 
mode  of  assuming  the  liability  therein  specified,  except 
that  it  must  be  by  making,  accepting,  or  indorsing  notes 
or  bills  of  exchange.  The  defendants  too  are  each  respon- 
sible to  the  plaintiff  for  their  share  of  what  he  was  obliged 
to  pay,  without  reference  to  the  liability  of  Coffin.  They 
may  be  entitled  to  be  reimbursed  by  the  latter,  but  that 
cannot  alter  the  plaintiff^s  rights  under  the  covenant.  Coffin 
may  be  liable  to  the  plaintiff  for  one  half  of  the  note  by 
joining  in  it,  but  the  other  defendant's  liability  arises  solely 
from  the  covenant. 

I  have  been  unable  to  find  any  error  in  the  admission  or 
rejection  of  evidence,  or  rules  of  law  applied  at  the  trial, 
and  must  dissent  from  the  conclusions  of  my  brethren,  as 
I  think  the  judgment  should  be  affirmed  with  costs. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
abide  the  event. 
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James  Stua&t,  Plaintiff  and  Respondent  v,  John  Binsse, 
Executor,  and  Louisa  La  Faroe,  Executrix,  &c,,  of  John 
La  Farge,  deceased,  Defendants  and  Appellants. 

1.  In  an  action  to  recover  for  work  done  and  materials  fUmished,  under  a  special 
contract  requiring  the  plaintiff  to  conform  to  plans  and  specifications  form- 
ing part  of  the  contract,  a  written  statement  made  by  a  witness  Just  before 
the  trial,  and  yearft  after  the  labor  was  performed  and  materials  were  fur- 
nished, and  after  the  materials  furnished  had  been  consumed  by  fire,  pur- 
porting to  contain  a  specification  of  the  nature,  description,  items,  quality 
and  quantity  of  the  work  done  and  materials  furnished,  is  not  competent  as 
evidence,  notwithstanding  he  testifies  that  'Mt  is  made  up  both  fVom  his 
own  knowledge  of  the  work  as  it  was  actually  done,  and  from  the  plans,'' 
and  that  *'  it  is  correct.'' 

2.  An  ex  parte  parte  written  statement  of  facts  (made  by  a  witness),  though 
in  their  nature  they  are  competent  when  duly  proved,  cannot  be  admitted 
as  evidence. 

(Before  Hotfman,  Pierrspont  and  Robertsoh,  J.  J.) 
Heard  June  6,  decided  June  30, 1860. 

Appeal,  by  the  defendants,  from  a  judgment  entered  on 
the  report  of  Alvin  C.  Bradley,  Esq.,  as  referee,  in  favor  of 
the  plaintiff,  for  $18,701.32. 

This  action  was  brought  to  recover  for  plumbing  work 
done  by  the  plaintiff  for  John  La  Farge  (subsequently 
deceased),  upon  a  very  large  hotel  in  the  city  of  New  York, 
in  the  course  of  its  construction.  The  building  was 
destroyed  by  fire  just  as  it  was  completed.  The  issues  in 
the  case  were  tried  before  a  referee.  Upon  such  trial,  nine 
plans  of  the  different  parts  of  the  building  were  proved 
and  admitted  in  evidence.  A  written  statement,  made  by 
a  witness  recently  before  his  examination,  was  produced, 
giving  a  detail  of  all  the  plumbing  work  done  and 
materials  furnished  in  each  room  and  every  part  of  the 
house,  referring  to  such  plans  by  their  numbers,  with  great 
minuteness  as  to  dimensions,  weight,  materials  and  appa- 
ratus— containing  over  5,000  words,  and  occupying  sixteen 
pages  of  the  printed  case.  The  plans  themselves  Jiad 
delineated  upon  them  the  lead  tubes  or  pipes,  and  other 
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fixtures.  The  witness  testified,  under  an  exception,  that 
ho  made  up  that  statement  by  going  through  the  plans  and 
specifying  **  the  quantity,  kind  and  description  of  the  work 
shown  on  each  plan  as  done  in  the  building;"  and  again, 
that  it  Was  made  up  **  both,  from  his  own  knowledge  of  the 
work  '*  as  it  was  actually  done,  and  the  plans"  and  he  had 
•*  personal  knowledge  of  all  the  work  which  appeared  in 
such  statement;"  to  which  description  of  proof,  the  defend- 
ant's counsel  objected.  And  on  the  question  being  put  to 
the  witness,  viz :  "  What  do  you  say  as  to  tTie  correctness 
of  the  work,  its  quantity,  weight,  size,  length  and  situation 
and  location,  as  contained  and  described  in  your  state- 
ment ?"  The  counsel  for  the  defendant  objected.  The  witness 
answered,  **  I  say  it  is  correct."  The  statement  was  then 
offered  and  received  in  evidence,  against  the  objection  and 
exception  of  the  defendant's  counsel. 

The  estimate  of  the  lead  and  solder  furnished,  as  shown 
by  this  statement,  made  the  lead  amount  to  113,089  pounds, 
and  the  solder  to  14,039  pounds.  The  materials  and  labor, 
to  recover  compensation  for  which  this  action  is  brought, 
were  furnished  and  performed  between  the  1st  of  June, 
1852,  and  the  1st  of  December,  1853.  The  trial  before  the 
referee  commenced  on  the  28th  of  September,  1857.  The 
printed  case  contains  247  pages,  but  the  foregoing  state- 
ment sufficiently  presents  the  only  question  considered  by 
the  court  on  the  appeal.  The  referee  reported  in  favor  of 
the  plaintiff,  and  from  the  judgment  the  defendants  appealed 
to  the  general  term. 

John  A.  Bryan,  for  Appellants. 

E,  P.  Cowles,  for  Respondent. 

Robertson,  J. — ^I  have  been  unable  to  find  any  principle 
on  which  to  justify  the  admission  of  wholesale  evidence, 
prepared  out  of  court  without  the  presence  of  thb  adverse 
party,  which  took  place  in  this  case.  Plans,  maps,  draw- 
ings and  models,  are  admissible  as  introductory  to  testi- 
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moQj,  and  as  conveying  more  rapidly  and   clearly  than 
words,  an  idea  of  the  subject  matter  to  which  the  testimony 
IB  to  be  applied  ;  but  I  do  not  understand  that  even  they 
are  admissible  when  they  undertake  to  describe  the  very 
matter  in  dispute.     If  the  location  of  a  house  or  building 
was  in  issue,  I  apprehend  a  witness  could  not  be  allowed  to 
have  a  map,  showing  such  location,  put  in  his  hand,  and  be^ 
asked  if  that  was  correct.     But,  in  this  case,  the  witness 
had  drawn  up  the  whole  of  his  evidence  out  of  court,  in 
the  form  of  a  long  minute  statement,  and  which  he  was 
permitted  to  bring  into  court,  and  then  testify  to  its  cor- 
rectness.   It  is  possible,  if  the  building  and  work  remained, 
a  witneas  might  have  been  allowed  to  go  round  and  minute 
down  from  personal  examination  the  plumbing  work  in  the 
building,  and  testify  to .  the  correctness  of  the  inventory, 
because  that  would  tend  to  prove  merely  the  present  exist- 
ence of  the  work,  and  it  would  be  a  memorandum  to  supply 
the  defect  of  memory,  in  case  he  could  not  remember ;  but 
the  statement  offered  was  merely  a  record  of  the  condition 
of  the  memory  of  the  witness  of  events   occurring  long 
previously,  aided  by  the  suggestions  of  the  plans,  as  he 
acknowledged  himself.     The  state  of  his  memory  as  to 
the  same  facts,  on  the  trial,  was  not  tested,  and  the  memo^ 
randum  offered  was  not  made  at  the  time  of  the  occurrence 
of  the  events,  and  there  was  no  proof  of  defect  of  memory 
in  regard  to  them ;  thus  coming  directly  within  the  cases 
of  Russell  V.  The  Hudson  River  Railroad  Company^  (IT  N. 
T.  R.  134)  and  Halseyv.  Sinsebaugh,  (15  N.  Y,  B.  487, 488.) 
It  is  also  subject  to  the  same.evils  as  are  so  well  described 
in  the   case  of  Young  v.  Catlett^  (6  Duer.  442.)      There  is 
nothing  in  the  considerations  urged  as  to  the  multiplicity 
of  the  details,  or  the  length  of  time  to  be  consumed,  and 
the  like,  which  can  take  this  case  out  of  the  ordinary  rules 
of  evidence;  indeed,  it  would  be  impossible  to  lay  down, 
any  rule  for  such  an  exception.      The  very  object  of  a 
reference  is  to  hear  cases  requiring  details.     If  they  could 
be  tried  in  so  summary  a  manner,  they  might  easily  be  dis- 
posed of  before  a  jury.     The  attempt  to  shorten  the  time 


198       •  CASES  IN  THE  SUPERIOR  COURT. 

Stirart  ▼.  Binsse. 

has  actually  increased  it,  as  the  case  must  be  referred 
back. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

By  the  Court.  Pierrepont,  J. — ^Drawings,  diagrams, 
plans,  models  and  the  like,  may  be  made  out  of  court,  and 
yet  be  used  as  evidence  on  the  trial ;  but  a  written  state- 
ment, made  up  of  words,  cannot  be  made  out  of  court  and 
admitted  as  the  evidence  of  the  witness  who  is  on  the 
staijd,  if  objected  to  by  the  adverse  party.  The  reason  is 
obvious.  Every  one  of  much  experience  knows  that  when 
statements  thus  prepared  are  rejected,  and  the  witness  is 
compelled  to  testify,  his  testimony  often  differs  widely 
from  the  prepared  statement ;  and  that  it  not  unfrequently 
appears  in  such  cases  that  the  written  statement  has  been 
shaped  by  quite  another  mind,  and  quite  other  recollections, 
than  those  of  the  witness  who  offers  it.  The  advelrse  party 
has  the  right  to  hear  the  witness,  to  observe  his  manner, 
and  to  see,  and  to  have  the  jury  see,  how  he  appears  when 
giving  his  testimony.  In  the  case  before  us,  more  than 
sixty  folios  in  consecutive  order,  written  down  out  of 
court,  are  admitted  in  evidence  against  the  objections  of 
the  adverse  party.  We  think  this  clearly  an  error.  {Rus- 
sellv.  The  Hudson  R.  R.  IT,  N.  Y.  134;  Young  y.  Catlett, 
6  Duer,  442.) 

Hoffman,  J. — Concurred  in  granting  a  new  trial. 

Ordered  accordingly.  • 
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Richard  Morse,  et.  al.  Plaintiffs  and  Respondents,  v.  Pea- 
sant Brothers,  Defendants  and  Appellants. 

1.  Where,  by  the  terms  of  a  charter  party,  it  is  provided,  that  the  delivery 
of  the  cargo  at  the  port  of  discharge,  shall  he  **  according  to  custom  and 
the  bills  of  lading;"  and  that  freight  upon  delivery,  shall  be  paid  at  a  speci- 
fied price  for  each  one  hundred  pounds  net  custom  house  weight;"  and  that 
demurrage  shall  be  paid  at  the  rate  of  fifty  dollars  per  day,  for  every  day's 
unauthorized  delay;  a  consignee  of  the  goods  under  bills  of  lading  which 
declare  that  they  are  to  be  delivered  to  him,  "  he  paying  freight  for  the 
said  goods,  as  per  charter  party,"  if  he  receive  the  goods  with  knowledge 
of  the  terms  of  the  charter  party  and  of  the  bills  of  lading,  is  liable  to  pay 
any  sum  which,  by  the  charter  party,  may  become  payable  at  the  port  of 
discharge  by  reason  of  an  unauthorized  delay  of  such  consignee,  to  accept 
a  discharge  and  delivery  of  the  goods  so  consigned  to  him,  even  though 
he  be  not  named  in  said  charter  party,  as  a  party  thereto. 
(Before  Piikrbpont  andMoHcaixf,  J.  J.) 
^ea^d  May  11,  decided  June  80, 1860. 

Appeal  hj  the  defendants  from  a  judgment  against  them 
entered  on  a  verdict  rendered  on  a  trial  had  before  Mr. 
Justice  PiERREPONT,  and  a  jury,  January  17,  1860. 

This  action  is  brought  by  R.  •^.,  J.  G.  and  /.  Parker 
Morse^  as  owners  of  the  ship  or  vessel  ^^Jant  Parker,''^  upon 
a  charter  party,  and  three  bills  of  lading,  copies  of  which 
are  annexed  to  the  complaint,  against  Joseph  A.  and  Manuel 
Peasant,  defendants,  composing  the  firm  of  Peasant  Broth- 
ers, as  consignees  of  part  of  the  cargo  received  and  carried 
under  said  charter  party,  to  recover  demurrage  for  the 
detention  of  said  vessel  at  the  port  of  discharge,  (New 
York,)  for  eighteen  days  beyond  the  period  allowable  for 
discharging  her,  at  $60  per  day. 

The  charter  party  was  made  at  Havana,  where  the  vessel 
was  then  lying,  by  £.  F.  Bucknam,  master,  **  in  behalf  of  the 
owners,  of  the  first  part,  and  Messrs.  Hamel  tf  Co.,  mer- 
chants, of  the  ftecond  part."  The  vessel  was  to  proceed  to 
Cienfuegos,  and  there  receive  a  cargo  of  sugar  *'  in  hogs- 
heads, with  tierces  and  barrels  for  small  stowage."    The 
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provisiouB  of  the  charter  party  as  to  delivery  of  the  cargo, 
freight,  lay  days  and  demnrrage,  are  as  follows,  viz  : 

^'  The  said  vessel  being  so  laden,  Captain  Bucknam  shall, 
with  all  possible  dispatch,  make  sail  for  the  port  of  New 
York,  or  so  near  thereunto  as  she  may  safely  get,  and  on 
his  arrival  at  the  port  of  discharge,  make  a  true  and  faith- 
ful delivery  of  the  cargo,  according  to  custom,  and  the 
bills  of  lading. 

"  In  consideration  whereof,  freight  shall  be  paid  on  unload- 
ing and  right  delivery  of  the  cargo,  at  the  rate  of  fifty- 
seven  and  a-half  cents  per  100  lbs.  net  custom  house 
weight,  delivered. 

**The  lay  days  shall  be  as  follows :  Twenty-five  running 
days  allowed  to  load  the  vessel  at  Cienfuegos,  to  count 
from  the  time  she  is  ready  to  receive  cargo,  after  the  expi- 
ration of  which  time  the  demurrage  shall  be  paid  at  the 
rate  of  fifty  dollars  for  each  and  every  day,  as  it  may 
become  due. 

^*  The  cargo  shall  be  taken  in  and  discharged  according 
to  custom  of  the  respective  ports  of  loading  and  dis- 
charging." 

The  portions  of  the  cargo  mentioned  in  the  three  bills 
of  lading,  copies  whereof  are  annexed  to  the  complaint,  by 
the  terms  of  the  said  bill  of  lading,  **  are  to  be  delivered 

*  *  *  at  the  aforesaid  port  of  New  York,  •  •  • 
unto  Messrs.  Peasant  Brothers,  or  their  assigns,  he  or  they 
paying  freight  fop  the  said  goods,  as  per  charter  partyJ^    • 

There  was  other  cargo  received  under  the  charter  party, 
and  which  by  bill  of  lading  signed  by  the  master,  was  to  b^ 
delivered  at  the  port  of  New  York,  "unto  H.  Barnstoff, 
Esq.,  or  to  assigns,  he  or  they  paying  freight  for  the  said 
goods,  forty-eight  cents  for  every  one  hundred  pounds  net 
custom  house  weight,  delivered."  ♦  •  •  This  part  of 
the  cargo  was  first  laden,  and  was  at  the  bottom  of  the 
vessel. 

It  was  proved,  that  the  charter  party  was  made  at 
Havana,  with  Hamel  tf  Co.,  but  for  the  firm  of  Peasant 
Brothers^  who  had  an  interest  in  the  cargo,  and  one  of 


NEW  YORK— JUNE,  1860.  2ai 

Morae  V.  Peasant  Brothers. 


whom  was  then  there.  That  the  vessel  arrived  at  the  port 
of  New  York,  May  30,  1857  ;  that  by  the  custom  of  the 
port  of  New  York,  a  merchant  has  a  Hght  to  detain  a  ves- 
sel arriving  from  a  foreign  port  with  a  dutiable  cargo,  seven 
days,  before  commencing  to  discharge  her ;  and  that  the 
cargo  consigned  to  the  defendants,  all  of  which  they  received 
after  being  possessed  with  a  copy  of  the  charter  party  and 
of  the  three  bills  of  lading,  was  not  fully  discharged  until 
July  2,  1857. 

The  facts  found  by  the  jury,  and  as  the  court  thought 
upon  sufficient  evidence,  sufficiently  appear  in  the  charge 
to  the  jury,  and  in  the  opinion  delivered  at  the  general 
term. 

The  court  charged  the  jury  as  follows : 

"When  the  vessel  arrived,  it  was  the  duty  of  the  con- 
signees to  have  the  cargo  discharged  at  as  early  a  time  as 
possible  in  accordance  with  the  custom  of  the  port,  and 
the  defendants  might  have  placed  the  vessel  in  a  condition 
to  begin  discharging  after  eight  days  from  the  arrival  of 
the  vessel  and  entry  at  the  custom  house.  If  you  believe 
that,  according  to  the  custom  of  this  port,  by  ordinary  due 
diligence  of  the  consignees,  the  vessel  could  have  begun 
discharging  on  the  eighth  or  ninth  day  after  arrival,  you  will 
then  add  what  you  think  a  reasonable  time  for  completing 
the  discharging;  and  the  stevedore  has  said  that  the  cargo 
could  have  been  discharged  in  three  or  four  days ;  and  you 
will  consider  this  in  finding  the  reasonable  time  to  be 
allowed  for  completing  the  discharging.  You  will  consider 
that  the  vessel  arrived  on  the  thirtieth  of  May,  and  that 
the  consignees  of  the  vessel  entered  her  on  the  **  five-day 
book"  on  the  first  of  June,  and  that  she  could  thus  begin 
discharging  on  the  eighth  of  June ;  and  you  will  add  to 
this  three,  five,  or  eight  days,  or  whatever  you  may  find 
reasonable  and  proper,  for  completing  the  unloading;  and 
then  deducting  this  time  from  the  second  July,  when  she 
was  finally  discharged,  you  will  find  the  time  she  was 
detained  by  the  consignees,  and  for  this  time  the  defend- 
ants are  liable  to  demurrage  at  fifty  dollars  a  day.    If, 
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then,  you  find  she  was  detained  by  the  consignees,  and  also 
for  a  certain  number  of  days,  you  will  calculate  it  at  the 
rate  of  fifty  dollars  a  day,  and  render  your  verdict  accord- 
ingly." 

The  defendants  (among  other  requests)  prayed  the  court 
to  charge : 

**l8t.  That  by  the  laws  of  the  United  States,  or  the 
charter  party,  or  the  bills  of  lading  in  question,  the  defend- 
ants were  not  bound  to  unlade  the  merchandise  consigned 
to  them  within  the  period  of  seven  days,  after  the  arrival 
of  the  vessel. 

"  2d.  That  by  the  charter  party,  or  the  bill  of  lading  in 
question,  the  defendants  are  not  liable  for  any  demurrage 
at  the  port  of  New  York. 

'*  3d.  That  the  custom  as  proved,  requiring  consignees 
of  cargo  to  deliver  to  the  agents  of  the  vessel  within  seven 
days  after  the  arrival  of  the  vessel,  permits  for  the  delivery 
of  the  merchandise,  which  is  deliverable  to  the  consignees, 
was  complied  with  by  the  defendants,  who  therefore  did  all 
that  said  custom  required. 

"  4th.  That  neither  by  the  charter  party  nor  by  the  bill 
of  lading  in  question,  was  any  right  of  the  defendants,  as 
consignees  of  the  cargo,  taken  away. 

"  9th.  That  the  defendants  were  not  the  charterers  of  the 
vessel,  nor  bound  by  its  terms,  to  do  more  than  pay  freight 
according  to  the  rate  of  freight  therein  specified." 

The  defendants  objected  to  the  admission  of  the  charter 
party  and  the  three  first  named  bills  of  lading  in  evidence, 
**  on  the  ground  of  their  incompetency  to  prove  any  liability 
of  the  defendants  for  demurrage ;  subject  to  which  objec- 
tion said  evidence  was  admitted." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for 
$900,  and  from  the  judgment  entered  thereon,  the  present 
appeal  is  taken. 


J.  S.  McCullohj  for  Appellants. 
JD.  •^.  Hawkins,  for  Respondents. 
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By  the  Coukt.  Pierrepont,  J. — That  the  defendants 
received  the  vessel  and  discharged  the  cargo  is  admitted ; 
that  the  vessel  was  detained  some  eighteen  days  longer 
than  was  necessary,  if  the  consignees  had  chosen  to  pay 
the  duties,  is  proven  beyond  dispute. 
The  charter  says : 

"  The  said  vessel  shall  make  a  true  and  faithful  delivery 

of  the  cargo,  according  to  custom^  and  the  bills  of  lading. 

*'  The  cargo  shall  be  taken  in  and  discharged  according  to 

custom  of  the  respective  ports  of  loading  and  discharging,  *  * 

*'  After  the  expiration  of  which  time  demurrage  shall  be 

paid  at  the  rate  of  fifty  dollars  for  each  and  every  day." 

The  evidence  is  clear,  that  if  the  vessel  had  been  dis- 
charged according  to  the  custom  of  the  port  of  New  York, 
the  delay  for  which  demurrage  is  claimed,  would  not  have 
taken  place. 

We  think  the  verdict  warranted  by  the  evidence ;  and 
that  the  refusal  to  charge  as  requested,  was  not  error. 

The  defendants  however  insist,  that  as  Hamel<&Co.,and 
not  the  defendants,  are  named  in  the  charter  party,  that 
the  defendants  are  not  liable. 

The  defendants  received  the  cargo,  and  it  has  long  been 
the  settled  law  that  such  consignee,  (as  these  defendants,) 
is  liable  for  the  freight.  When  he  accepts  and  receives 
the  property,  he  makes  himself  a  party  to  the  contract ; 
and  he  takes  the  cargo  and  becomes  liable  as  a  contractor 
in  the  original  obligation.  {Merian  v.  Funckj  i  Denio, 
114  ;  Cock  V.  Taylor,  13  East.  399;  Trask  v.  Duval,  4t  Wash. 
C.  C.  E.  184;  JV.  F.  and  H.  S.  Co.  v.  Young,  3  E.  D.  Smith, 
18 Y  ;  Abbott  on  Shipping,  310,  and  cases.) 

The  defendants  received  the  goods,  the  charter  party, 
and  the  .jills  of  lading ;  they  knew  all  the  burdens  with 
which  the  cargo  was  charged  when  they  accepted  it,  and 
we  think  the  judgment  ought  to  be  affirmed  with  costs. 

Affirmed  accordingly.* 


*  See  ClendanielT,  Tuekerman,  17  Barb.  184,  and  Parson's  Merc.  Law,  862. 
uoU  aO  uid  864,  note  (1 ;)  and  Dibblt  et.  aU  t.  Corhttt  et.  aL  6  B08W.202! 
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J.  B.,  A.  and  S.  Allen  v.  Fbederick  and  Philip  Bareda. 

1.  Where  the  complaiDt  in  an  action  on  a  charter  party  avers,  and  the  answer 
admits,  that  the  master  of  the  vessel  by  a  charter  party  chartered  her  to  the 
Republic  of  Peru ;  and  the  charter  party  itself  purports  to  be  made  between 
said  master  on  one  part,  and  **  F,  Bareda  and  Brother,  (the  defendants,) 
acting  agents  for  the  Peruvian  Government,  on  the  other  part;''  the  defend- 

I  ants  are  not  personally  liable  to  pay  the  freight  due  under  the  charter  party, 

notwithstanding  they  were,  as  such  agents,  consignees  of  the  cargo;  and 
had  in  their  hands  moneys  and  means  of  the  republic,  provided  for  the 
payment  of  the  charter  moneys. 

2.  The  Republic  of  Peru  is  the  charterer  of  the  vessel  and  alone  liable  for  the 
freight,  in  so  far  as  liability  to  pay  it  rests  on  the  provisions  of  the  charier 
party  and  the  obligations  which  it  imposes. 

8.  In  such  case  where  the  freight  stipulated  in  the  charter  party  was  $16  per 
•  ton,  and  an  indorsement  was  subsequently  made  reciting  that  such  vessel 

being  within  a  specified  treaty  with  the  Government  of  U.  S.  A.,  the  freight 
should  be  $20  per  ton;  if  in  fact  the  vessel  was  not  embraced  within  the  pro* 
visions  of  such  treaty,  the  indorsement  is  without  consideration  and  void, 
and  such  agents  having  paid  the  $16  per  ton,  are  not  fVirther  liable.  (Per 
Robertson.  J.) 

(Before  Hoffmak,  Pie&repont  and  Robbhtsov,  J.  J.) 
Heard  Juno  4,  decided  June  80, 1860. 

This  case  comes  before  the  court  on  questions  of  law 
arising  at  the  trial,  and  there  ordered  to  be  first  heard  at 
the  general  term.  The  action  was  tried  February  *7,  1860, 
before  Mr.  Justice  Woodruff  and  a  jury,  when  the  complaint 
was  dismissed. 

The  substance  of  the  complaint  is,  that  in  Febniaryi 
1852,  one  Joseph  Shotwell  was  the  charterer  from  the  own- 
ers of  the  barque  Golden  Era,  then  lying  in  the  port  of  New 
York,  and  about  to  sail  on  a  voyage  to  Panama.  That  by 
instructions  from  Shotwell,  the  captain  of  the  vessel  pro- 
ceeded with  her  to  Callao,  in  the  Republic  of  Peru^  "  and 
then  and  there  entered  into  a  charter  party  with  the  gov- 
ernment of  said  republic  by  which  he  chartered  the  vessel 
to  the  said  republic,  to  bring  a  cargo  of  guano  to  the  Uni- 
ted States,  at  the  price  or  sum  of  twenty  dollars  for  every 


NEW  YORK— JUNE,  1860.  205 

Allen  T.  Bareda. 

ton  80  broaght."  (The  answer  admits  the  allegations  above 
quoted,  except  that  it  alleges  the  charter  price  to  be  six- 
teen dollars  per  ton.)  That  the  barque  took  on  board  a 
cargo  of  giiano,  and  arrived  with  it  at  New  York,  her  port 
of  destination,  about  the  30th  of  April,  1853,  and  deliv- 
ered it  to  the  defendants,  who  then  held  the  moneys  pro- 
vided for  the  payment  of  said  charter  moneys,  but  paid 
only  sixteen  dollars  per  ton,  and  retained  of  the  moneys 
so  dtte  to  Shotwell,  four  dollars  per  ton,  which  he  had 
demanded  of  them  and  they  had  refused  to  pay,  and  which 
amounted  to  $2,431.98.  That  Shotwell  had  assigned  the 
cause  of  action  thus  arising  to  the  plaintiffs,  who  claimed 
to  recover  the  sum  of  $2,431.98,  and  interest  from  June  1, 
1853. 

The  charter  party  between  Shotwell  and  the  owners  of 
the  Golden  Era,  dated  February  21, 1852,  was  produced  and 
read  in  evidence.  There  was  also  produced  and  read  in 
evidence,  the  charter  party  on  which  this  suit  is  brought. 
It  purports  to  be  made  **  between  E.  P.  Sleeper,  master,  • 
•  *  on  the  one  part,  and  F.  Bareda  and  Brother,  acting 
agents  for  the  Peruvian  government,  on  the  other  part." 
It  stipulates,  that  *'  freight  be  paid  at  the  rate  of  sixteen 
dollars  in  full,  per  ton  of  twenty  hundred  net  weight,  of 
guano,  custom  house  wei^t." 

There  was  an  indorsement  on  the  charter  party  without 
date  or  signature,  as  follows,  viz  : 

**  It  is  understood  that  the  rate  of  freight  shall  be  twenty 
dollars  instead  of  sixteen  dollars,  this  vessel  being  included 
in  the  stipulations  agreed  to  between  the  Peruvian  Minis- 
ter at  Washington,  and  the  Government  of  the  United 
States." 

A  stipulation  signed  by  the  defendants'  attorney,  was 
then  read,  admitting  that  the  last  said  charter  party  ''is 
the  one  referred  to  in  the  complaint,  and  that  the  signa- 
tures thereto  are  the  genuine  signatures  of  Alsop  &  Co., 
and  of  the  defendants ;  and  that  the  indorsements  thereon 
are  made  by  or  in  behalf  of  the  defendants." 

''  The  defendants'  counsel  thereupon  admitted  that  the 
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quantity  of  gu«^,no  averred  in  the  complaint,  was  delivered 
to  and  received  by  the  defendants  at  the  time  and  in  the 
manner  therein  alleged." 

Samuel  Churchman^  a  witness  for  the  plaintiff,  testified, 
that  he  saw  the  defendant,  F.  Bareda,  several  times;  he 
acknowledged  the  arrival  of  the  guano ;  called  on  him  before 
and  after  the  guano  was  delivered  to  the  defendants ;  the 'wit- 
ness claimed  from  the  defendants  $20  per  ton  for  it ;  they 
said  there  '^  was  some  difficulty  with  this  and  another  ship 
about  the  extra  $4  ;  that  the  captain  was  to  receive  the  $16, 
and  that  the  other  four  was  to  be  left  open.  The  defendant 
Frederick  Bareda  said,  that  the  intention  of  the  government 
clearly  was,  that  the  owners  should  receive  the  twenty  dol- 
lars, and  that  they  were  entitled  to  it  to  make  the  govern- 
ment clear  of  the  Lobos  Islands  charters,  but  that  the 
defendants  would  not  pay  it  then,  as  it  might  be  subject 
to  some  outside  claim.  *  •  •  I  received  the  sixteen 
dollars  a  ton — ^the  defendants  paid  it."  That  the  witness 
did  business  in  Shotwell's  name ;  Shotwell  had  no  interest 
in  the  charter  party ;  it  was  wholly  in  the  witness. 

The  assignment  of  the  cause  of  action  from  Shotwell  to 
the  plaintiffs,  was  proved  and  read  in  evidence.  The  printed 
case  contains  the  pleadings,  the  two  charter  parties,  the 
foregoing  stipulation  and  admission,  and  the  testimony  of 
Churchman,  and  the  assignment  by  Shotwell  to  the  plain- 
tiff, but  no  other  testimony. 

When  the  testimony  was  closed,  **  the  defendants'  coun- 
sel moved  the  court  that  the  plaintiffs'  complaint  be  dis- 
missed on  the  ground  that  the  charter  party  was  a  public 
transaction  with  the  Government  of  Peru,  and  that  the 
defendants  had  acted  in  the  capacity  of  private  bankers 
and  government  agents. 

''And  thereupon  the  court  granted  the  defendants'  motion 
to  dismiss  the  plaintiffs'  complaint ;  to  which  ruling  the 
plaintiffs'  counsel  excepted,  and  the  said  justice  directed 
the  said  exception  to  be  heard  in  the  first  instance,  at 
the  general  term,  and  the  judgment  in  the  meantime  sus- 
pended." 
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I.  In  any  aspect  of  the  case,  and  on  the  supposition  that 
the  Baredas  were  not  parties  to  the  charter  party ;  from 
the  admissions  in  the  answer  and  the  evidence,  they  are 
liable.  They  received  the  guano,  and  by  the  admissions 
in  their  answer,  funds  were  placed  in  their  hands,  and 
appropriated  by  the  Peruvian  government  to  pay  the  twenty 
dollars  a  ton. 

They  were,  therefore,  trustees  for  the  owners,  and  they 
held  those  funds  in  trust  to  pay  over  to,  the  owners  as  a 
specific  appropriation  of  funds.  An  action  at  law,  even 
under  the  old  system,  would  lie  against  the  Baredas  on  an 
implied  assumpsit ;  much  more  under  the  present  combined 
system  of  law  and  equity.  (  Weston  v.  Barker^  12  John.  276 ; 
Paley  on  Agency,  p.  394 ;  Schemerhom  v.  Vanderheyden,  1 
J.  R.  139 ;  Shear  v.  The  Overseers  of  Hillsdale,  13  J.  R.  496 ; 
Judson  V.  Gray,  17  How.  Pr.  R.  289 ;  Dunlap's  Paley  on 
Agency,  page  374.) 

II.  The  Baredas  claimed  and  received  the  cargo  under 
the  charter  party,  knowing  the  amount  of  freight  and 
charges  on  it,  and  that  those  charges  of  freight  were  a  lien. 
They,  therefore  took  the  cargo  in  one  of  these  fpur  capaci- 
ties : — 

Ist.  As  consignees;  or, 

2d.  As  assignees  of  the  consignees ;  or, 

3d.  As  the  agents  or  intermediate  consignees  for  the 
benefit  of  the  ultimate  consignees ;  or, 

4th.  With  the  preconceived  design,  to  get  possession  of 
the  cargo,  and  avoid  the  lien  for  freight. 

They  received  the  guano  as  consignees  in  fact,  and  are 
liable  for  the  freight  in  law.  (Abbott  on  Shipping,  pp. 
421  to  424  [margin],  and  the  authorities  of  18  Barb.  586, 
and  5  Denio,  172,  infra.) 

If  they  received  the  guano  as  assignees  of  the  consignees, 
they  are  liable.     (Abbott,  supra.) 

If  they  received  the  guano  as  agents  or  intermediate  con- 
signees for  the  benefit  of  ultimate  consignees,  the  Peruvian 
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government,  or  otherwise,  they  are  liable  under  Dunlap's 
Paley  on  Agency,  373,  374 ;  Canfield  v.  Jfarthem  it  R.  Co.f 
(18  Barb.  586 ;)  Hinsdell  v.  Weed,  (5  Denio,  172.) 

The  Baredas.  never  pretended  to  avoid  their  liability 
by  getting  behind  the  principle  that  you  cannot  sue  a 
government,  until  the  trial.  They  do  not  even  set  it  up  in 
their  answer.  When  Churchman  called  on  them  before  the 
cargo  was  delivered,  and  again,  before  they  had  sold  it, 
after  it  was  delivered,  and  while  he  could  yet  have  enforced 
the  lien  for  freight  against  the  guano  itself,  the  Baredas 
set  up  no  such  pretext ;  on  the  contrary,  made  another  and 
sole  objection,  to  wit,  that  this  four  dollars  was  claimed  by 
another  party.  We,  therefore,  charge  that  they,  by  fraud, 
procured  a  discharge  of  the  lien  for  freight,  and  are  in  that 
aspect  personally  liable.  {Bigelow  v.  Heatcn,  6  Hill,  43; 
4  Denio,  496.) 

III.  The  charter  is  to  the  Baredas  and  not  to  the  Peru- 
vian government.  It  is  signed  by  the  defendants  with 
their  individual  names^  without  any  qualification  of  agency. 
The  words  "  acting  agents  for  the  Peruvian  government," 
in  the  premises  of  the  charter,  are  mere  words  of  descriptio 
persona.  They  were  the  actors,  and  they  are  the  persons 
meant  as  charterers,  wherever  that  term  is  used  in  the 
charter  party.  (Dunlap's  Paley  on  Agency,  pages  381  to 
385,  and  cases  in  the  notes.) 

IV.  If  the  charter  was  to  the  Peruvian  government,  and 
the  Baredas  are  to  be  considered  only  as  agents,  yet,  by 
the  express  covenants  of  the  charter  party  signed  by  them 
with  their  simple  mercantile  signature,  the  Baredas 
expressly  are  declared  to  be  the  paymasters  of  the  freight 
on  delivery,  they  having  the  option  to  pay  either  in  cash  or 
bills.  (Same  references  as  in  the  last  point  to  Paley  on 
Agency.) 

V.  At  all  events,  and  under  any  construction  of  the  char- 
ter party,  under  the  circumstances,  it  should  have  been  left 
to  the  jury  to  say  to  whom  it  was  intended  to  give  credit  for  the 
freight,  due  on  the  delivery  of  the  merchandise.  No  sane 
jury  would  find  that  credit  was  intended  to  be  given  on  a 
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cash  transaction,  to  a  government  of  the  Pacific  Ocean^ 
against  whom  they  had  no  means  of  enforcing  their  demand. 
(Faley  on  Agency,  377,  note  and  cases  cited  in  the  note.) 

VL  The  owners  being  perfectly  remediless  {or  their  claim, 
which  was  clearly  a  cash  transaction  payable  in  JSTew  York, 
hy  the  Baredas,  on  delivery  to  them,  if  they  cannot  recover 
it  from  the  Baredas,  the  bonrt  will  give  snch  a  construc- 
tion to  the  charter  as  will  compensate  the  owners  for  their 
freight,  and  prevent  a  gross  frand  committed  npon  them, 
and  the  conrt  will  bear  in  mind  that  the  principal,  to  whom 
the  defendants  tnm  over  the  plaintiffs  for  their  freight 
money,  is  not  the  government  of  onr  country,  but  e,  foreign 
government.  The  cases  where  a  creditor  is  supposed  to 
give  credit  to  a  government,  and  not  to  its  agent,  do  not 
apply  to  a  foreign  government.  (Paley  on  Agency,  392.) 

D.  JD.  Lord  and  Daniel  Lord,  for  Defendants. 

L  The  allegation  of  the  complaint  admitted  by  the 
answer  is,  that  the  charter  party  for  the  breach  of  which 
the  action  was  brought,  was  with  the  Republic  of  Peru. 

The  indorsement  on  the  charter  was  an  act  of  alteration 
by  the  act  of  that  government.  The  charter  itself  spoke 
of  the  defendants  **  as  agents  of  the  Government  of  Peru." 
And  the  subsequent  conversation  sworn  to  by  Churchman, 
showed  that  the  whole  contract  was  a  government  affair. 

IIoThe  funds  of  the  government  cannot,  on  reasons  of 
public  law,  be  attached,  nor  claims  thereupon  asserted  in 
a  court  of  this  country.  (See  De  Haher  v.  Queen  of  Portu- 
gal, 17  Adol.  and  El.  N.  S.  212 ;  and  the  case  of  Ihe  Prince 
Frederick^  there  stated,  at  page  212.) 

m.  The  contract  being  by  the  defendaiits  as  agents  of 
the  Republic  of  Peru,  they  are  not  personally  liable.  (See 
Story  on  Agency,  ch.  11,  ^  302,  &c. ;  Unvnn  v.  Wolseley,  1 
Term.  B.  674 ;  Jones  v.  La  Tombe,  3  Dall.  R.  384 ;  Broim  v. 
Austin,  1  Mass.  R.  215;  Dawes  v.  Jackson,  9  Mass.  R.  490 ; 
Hodgson  V.  Dexter,  1  Granch.  R.  345 ;  Walker  v.  Swartwout, 
12  Johns.  R.  448 ;  Belknap  v.  Reinhart,  2  Wend.  R.  375.) 
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The  mode  of  the  signature  does  not  determine  the 
liability,  but  the  face  and  object  of  the  contract,  as  one  for 
the  government  by  its  agent.  (See  1  Term.  K.  674,  and  1 
Cranch.  363  ;  Story  on  Agency,  §  303.) 

Therefore,  the  judgment  should  be  affirmed,  with  costs. 

BoBEKTsoN,  J. — Whatever  views  ought  to  be  entertained 
of  the  other  questions  discussed  in  the  argument  of  this  case, 
^there  appears  to  be  a  fatal  obstacle  to  the  plaintiffs'  right 
to  recover.  The  claim  is  made  for  an  increased  rate  of 
freight  per  ton  of  the  article  transported,  under  and  by 
virtue  of  an  indorsement  on  the  original  charter  party, 
which  was  completely  executed,  and  allowed  only  sixteen 
dollars  per  ton.     That  indorsement  is  as  follows  : 

''  It  is  understood  that  the  rate  of  freight  shall  be  twenty 
dollars  instead  of  sixteen  dollars,  this  vessel  being  included 
in  the  stipulations  agreed  to  between  the  Peruvian  Minister 
at  Washington  and  the  Government  of  the  United  States." 

By  the  terms  of  that  treaty,  the  Peruvian  Minister  agreed 
that  the  American  vessels  which  left  the  United  States 
from  the  5th  of  June  to  25th  of  August,  then  past,  in  1852, 
chartered  for  loading  guano  at  the  Lobos  Islands,  should 
be  chartered  on  account  of  the  Government  of  Peru,  for 
loading  at  the  Ghincha  Islands,  at  the  rate  of  twenty  dol* 
lars  per  ton ;  the  owners  or  charterers  indorsing  the  char- 
ter parties  to  the  consignees,  or  agents  of  Peru,  in  the 
United  States.  Also,  that  vessels  which  might  have  been 
chartered  in  the  ports  of  the  Pacific,  with  the  same  object, 
by  virtue  of  orders  sent  from  the  United  States  before  the 
25th  day  of  August,  1852,  and  which  could  not  be  counter- 
manded afterwards,  would  also  be  chartered  at  the  same 
rate ;  provided  the  charter  parties  should  be  presented  and 
indorsed  to  the  said  agents  of  Peru,  in  the  United  States, 
before  the  first  day  of  January,  1853.  The  vessel  in  ques- 
tion was  not  mentioned  in  the  list  annexed  to  such  treaty. 
She  left  the  United  States  in  February,  1852;  was  not 
chartered  for  loading  guano  at  the  Lobos  Islands ;  nor  when 
chartered  under  the  charter  party  in  question,  was  she 
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under  charter  to  any  one.  There  was,  therefore,  no  con- 
sideration  for  the  promise  indorsed  on  the  charter  party ; 
that  which  was  mentioned  was  untrue,  and  there  never 
could  have  been  any  consideration  for  such  promise,  if  it 
were  the  contract  of  the  defendants.  For  this  reason  alone, 
the  complaint  ought  to  have  been  dismissed. 

Judgment  must  therefore  be  given  for  the  defendants, 
dismissing  the  complaint  with  costs. 

Hoffman,  J. — The  first  question  is,  between  whom  was 
the  contract  contained  in  the  charter  party  made ;  who 
were  to  perform  its  reciprocal  obligations  ?  This  question 
is  to  be  considered  in  the  first  place,  as  of  the  time  it  was 
entered  into,  with  the  aid  of  any  extrinsic  circumstances 
proper  to  be  regarded  in  giving  it  a  construction. 

That  a  sovereign  state  may,  in  its  sovereign  character, 
enter  into  contracts  with  its  own  subjects,  or  those  of  other 
countries,  which  will  be  enforced  in  its  favor  in  the  tribunals 
of  either,  is  an  undeniable  proposition.  {Tht  Republic  of 
Mexico  V.  JlrangoiZj  11  How.  Pr.  Rep.  2;  5  Duer,  634;  TTie 
King  ▼.  Jlachado,  1  Bligh.  N.  S.  60,  and  the  cases  cited.) 

That  there  is  no  co-relative  subjection  of  such  sovereign 
state  to  the  coercion  of  courts  of  justice,  for  enforcing  such 
contracts,  is  a  position  no  less  clear.  {Wadsworth  v. 
Tke  Queen  of  Spain,  lY  Q.  B.  Rep.  171 ;  De  Haber  v.  T%e 
Queen  of  Portugal,  Ibid. ;  The  Duke  of  Brunswick  v.  The 
King  of  Hanover,  6  Beavan,  1  and  2 ;  House  of  Lords,  case 
1;  Locke  on  Attachments,  p.  7.)  In  the  first  cited  case, 
certain  persons  had  been  summoned  as  garnishees,  alleged 
to  have  property  of  the  Queen  of  Spain  in  their  hands,  on 
the  ground  of  a  debt  for  interest  on  1)onds  entered  into  by 
or  on  her  behalf,  by  the  Queen  Regent,  for  her  daughter, 
the  Queen  of  Spain.  It  was  held  that  a  foreign  sovereign 
was  not  liable  on  contracts  made  in  a  sovereign  capacity. 
He  was  the  representative  of  the  nation  of  which  he  was 
the  head,  and  no  English  court  could  entertain  an  action 
against  him  for  anything  done,  or  omitted  to  be  done,  in 
his  public  capacity  as  such  representative.     As  the  court 
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had  no  jurisdiction  over  the  person,  an  attachment  of  his 
property,  in  the  hands  of  another,  could  not  be  sustained. 

Lord  Campbell  said:  ''{To cite  a  foreign  potentate  in  a 
municipal  court,  for  any  complaint  against  him  in  his  public 
capacity,  is  contrary  to  the  law  of  nations,  and  an  insult 
which  he  is  entitled  to  resent." 

A  party,  then,  who  explicitly  and  solely  contracts  with  a 
sovereign  power,  contracts  upon  the  basis  of  there  being 
no  other  appeal  open  to  him  for  its  acts  or  omissions  but< 
its  own  sense  of  justice  and  legal  obligation.  It  may  not 
be  assumed  that  this  dependence  is  less  to  be  regarded, 
in  interpreting  his  contracts,  than  the  redress  through 
tribunals  of  justice,  afforded  to  him  in  other  cases. 

In  examining  the  charter  party  in  the  present  case,  and 
with  the  aid  of  known  public  and  historical  facts,  which 
both  counsel  have  made  use  of,  we  find : 

That  the  Bepublic  of  Peru  did  engage  as  a  trader  in  the 
shipment  of  guano  from  the  islands  owned  by  it,  and  for 
its  own  emolument.  It  placed  itself,  and  it  was  competent 
to  place  itself,  in  the  position  of  an  individual  merchant 
and  contractor.  It  was  both  legal  and  consistent  for  it  to 
enter  into  a  charter  party,  in  which  the  republic  ahoxdd 
'  alone  be  looked  to  for  the  performance  of  the  obligations 
of  a  charterer.  It  is  equally  clear,  that,  if  it  could  con* 
tract  in  any  other  mode,  yet,  for  authentication  and  proof, 
the  ordinary  and  natural  mode  would  be,  to  bind  itself 
through  some  agency.  It  follows,  that  the  liability  of  an. 
agent  executing  the  contract,  is  to  be  deduced  from  the 
instrument  and  circumstances.  Whether  there  is  any  legal 
presumption  as  to  such  liability,  and  what  that  is,  is  a 
point  hereafter  noticed.  I  am  examining  the  case,  at 
present,  on  the  supposition  that  there  is  none ;  and  that  it 
stands  as  if  the  charter  party  was  between  individuals. 
The  instrument  in  question  is  ^'  between  E.  D.  Sleeper, 
master  of  the  bark  Golden  Era,  now  in  the  port  <^  Callao, 
on  the  one  part ;  and  F.  Bareda  &  Brother,  acting  agents 
of  the  Peruvian  government,  on  the  other  part."  The 
vessel  is  to  proceed  to  Chincha  Islands,  calling  on  her  way 
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at  Pisco,  to  obtain  the  necessary  p€Lss  to  load^  which  shall  be 
given  by  the  charterer's  agents,  free  of  expense.  We  may 
here  notice,  that  the  government  conld  alone  give  the  pass. 
Its  agents  are  there  referred  to.  The  government  is  thns 
recognized  as  the  charterers ;  at  least  this  clanse  favors 
SQch  a  view  more  than  any  other. 

The  charterers'  agents  are  to  give  notice  when  the  vessel 
is  to  receive  no  more  cargo.  The  charterers  are  to  provide 
•  twine.  The  vessel  is  to'  proceed  to  Hampton  Roads  for 
orders  from  Messrs.  Bareda  &  Bro.,  to  discharge  in  Balti- 
more or  in  New  York,  there  to  deliver  the  cargo ;  the  con- 
signee having  the  liberty  of  naming  the  dock  or  wharf  at 
which  the  cargo  is  to  be  landed. 

'*  The  freight  to  be  paid,  as  nnder,  at  the  rate  of  sixteen 
dollars,  in  foil,  per  ton  of  20  cwt.,  net  weight,  of  gnano ; 
cnstom  honse  weight." 

There  is  then  a  clause,  to  the  effect  that  the  master  was  to 
be  supplied,  in  the  Pacific,  with  a  sum  not  exceeding  , 

which  is  to  be  in  part  payment  of  freight.  Should  the 
charterers^  or  their  agents,  advance  any  further  sum,  for 
repairs,  stores,  Ac,  it  should  be  considered  in  part  pay- 
ment of  freight ;  '*  and  the  balance  to  be  paid  on  the  right 
delivery  of  the  cargo,  by  approved  bills,  at  months 

date,  or  in  cash,  at  the  option  of  the  consignee/" 

*'  The  ship  to  be  consigned,  in  the  United  States,  to  F. 
Bareda  &*  Brother,  who  will  charge  two  and  a  half  per 
cent,  on  the  amount  of  the  freight,  for  Inanaging  the  ship's 
business." 

The  signature  was  '^  F.  Bareda  A  Brother."  The  indorse- 
ment, it  is  admitted,  was  made  by  or  on  behalf  of  the 
defendants.  It  is  as  follows :  '^It  is  understood  that  the 
rate  of  freight  shidl  be  twenty  dollars  instead  of  sixteen 
dollars,  this  vessel  being  included  in  the  stipulations  agreed 
to  between  the  Peruvian  Minister,  at  Washington,  and  the 
Oovernment  of  the  United  States." 

Its  date  is  not  given.  The  vessel  was  in  New  York  in  Feb- 
ruary, 1852.  When  the  charter  party  was  made,  she  was  at 
Call^.   The  date  of  this  is  not  given.  She  was  at  the  Chin- 
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cha  Islands  on  the  12th  of  November,  1852,  and  was  there 
also  on  the  10th  of  December.  It  is  stated  in  the  answer, 
that  Philip  Bareda,  who  alone  resided  at  Lima,  Peru,  made 
the  indorsement  of  the  twenty  dollars.  The  vessel  arrived 
at  Baltimore,  about  the  30th  of  April,  1853.  On  her  out- 
ward voyage,  she  was  to  go  to  Panama. 

To  have  been  supposed  to  be  within  the  treaty  stipula- 
tionSr  the  vessel  must  have  left  the  United  States  between 
the  5th  of  June  and  25th  of  Au^st,  1852.  Time  must  be 
allowed  then  for  her  passage  after  the  first  date,  and  thus 
the  indorsement  could  not  have  been  made  earlier  than 
September.  The  distance  from  Gallao  to  the  Islands  being 
not  over  a  few  days  sail,  it  is  far  more  probable  that  it  was 
considerably  later. 

Continuing  the  examination  of  the  provisions  of  the 
charter  party,  we  find  that  the  party,  directly  to  receive 
the  benefit  of  the  services  of  the  ship,  was  the  Bepublic. 
The  party  receiving  the  consideration  in  the  treaty  stipu* 
lations  with  the  United  States,  which  induced  the  increase 
of  the  charter  money,  was  the  Republic.  All  the  conside- 
ration of  the  engagements  in  favor  of  the  owners  of  the 
vessel,  moved  to  the  Republic ;  none,  except  the  prospect 
of  commissions,  to  the  defendants. 

It  is  *also  td  be  noticed,  that  the  complaint  explicitly 
avers,  that  the  vessel  proceeded  to  Gallao,  in  the  Republic 
of  Peru,  and  there  entered  into  a  charter  party  with  the 
government  of  said  republic,  to  bring  a  cargo  of  guano  to 
the  United  States,  at  the  price  or  sum  of  $20  per  every 
ton  of  guano  so  to  be  brought.  The  answer  admits  this, 
except  as  to  the  rate,  which  it  avers  was  sixteen  dollars  at 
first,  and  proceeds  to  state  the  reason  of  the  increase. 

Suppose  the  vessel  had  been  duly  ofiered  at  the  Islands 
fit  to  receive  the  cargo,  and  none  had  been  ready ;  or  the 
charterers  had  found  it  expedient  to  break  the  contract, 
could  an  action  have  been  sustained  against  the  defend 
ants  7    I  think  not. 

I  shall  first  advert  to  some  authorities  bearing  upon  the 
question,  on  the  theory,  that  the  fact  of  the  agency  of  the 
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defendants  being  for  a  government,  makes  no  difference  in 
the  rule  to  be  applied. 

In  Lennard  v.  Robinson,  (32  Eng.  L.  and  Eq.  Bep.  127, 
Queen's  Bench,  1855,)  the  action  was  on  a  charter  party  to 
recover  demurrage  for  the  detention  of  the  ship.  The 
charter  party  was,  as  to  its  material  portions,  as  follows : 
"London,  May  4,  1854.  It  is  this  day  mutually  agreed,' 
between  Mr.  John  M.  Lennard,  owner  of  the  goods,  ship, 
Ac.,  now  at  Genoa,  and  Messrs.  Robinson  and  Fleming,  of 
London,  merchants,  that  the  said  ship,  &c.,  shall  sail  to 
Torrevieja,  and  there  load  from  the  factors  of  the  said 
merchants,  a  full  cargo  of  salt ;  cargo  to  be  brought  to  and 
taken  from  along  side,  at  merchants'  risk  and  expense,  which 
the  said  merchants  hereby  bind  themselves  to  ship ;  and 
being  so  loaded,  shall  proceed  to  Memel  and  deliver  the 
same  on  being  paid  freight  28s.  per  ton."  Signed,  "by 
authority  of  and  as  agents  for  M.  A.  H.  Schwedersky,  of 
Memel.     Pro  Robinson  and  Fleming. 

"W.  F.  MALCOLM, 
"JOHN  M.  LENNARD." 

Lord  Campbell  said :  "  Before  the  signature  to  the  con- 
tract,  there  is  not  the  slightest  intimation  that  the  defend- 
ants are  not  the  principals.  They  appear  to  be  the  con- 
tracting parties,  and  they  undertake  to  load  the  cargo,  and 
to  do  all  that  was  to  be  done."  Coleridge,  J.,  observed  : 
"  Many  cases  have  decided,  that  it  is  not  sufficient  to  free 
the  parties  to  a  contract  from  personal  liability;  that  they 
state  in  the  contract,  that  they  enter  into  it  as  agents  for 
another  person ;  but  that  the  whole  instrument  is  to  be 
looked  at  in  order  to  see  whether  the  contract  is  made  by 
them  as  principals  or  as  agents*"  He  then  criticises  the 
stipulations,  and  concludes  they  were  strong  to  show  that 
the  contract  was  to  bind  them  personally. 

So  in  Tanner  v.  Christian,  (29  Eng.  L.  and  Eq.  Rep.  103, 
4  Ellis  and  Black.  591,)  the  agreement  was  between  C.for 
and  in  behalf  of  JV*.  of  the  first  part,  and  T.  of  the  second 
part ;  C,  on  behalf  of  JV*.,  agreed  to  let  the  premises,  &c.. 
T.  paying  rent  to  C.  for  the  use  of  JV*. ;  C.  signed  his  own 
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name.  It  was  held,  that  C.  was  personally  bound.  One 
test  was  to  see,  who,  by  the  terms  of  the  contract,  was  to 
act  in  the  performance  of  it.  C.  was  to  do  all  that  was  to 
be  done. 

In  Cooke  v.  WUsmy  (37  Eng,  L.  and  Eq.  Bep.  361,)  the 
charter  party  was,  **  It  is  this  day  mutually  agreed,  between 
Messrs.  J.  &  R.  Wilson,  of  Liverpool,  owners  of  the  ship 
Jessica,  of  the  first  part,  and  J.  S.  Cooke,  of  London,  on 
behalf  of  the  Geelong  and  Melbourne  Railway  company,  of 
the  other  part,  that  the  ship  should  take  on  board,  &c.,  and 
deliver  the  goods,  4&c.,  along  side  the  pier  of  the  Greelong, 
&c.,  company,  in  Gorio.  The  rates  of  freight  determined 
upon  by  the  parties  to  this  agreement,  are  as  follows :  one- 
third  to  be  paid  in  London,  and  the  remainder  by  the  said 
company  at  the  port  of  Geelong  aforesaid. 

**  (Signed)  J.  &  R.  WILSON, 

*»  SAMUEL  JOHN  COOKE. " 

Crowder,  J.,  said:  '*  Where  a  man  has  signed  a  contract^ 
he  must  be  taken  to  be  the  contracting  party,  unless  on  the 
writing  it  appears  distinctly  that  he  was  only  acting  as  an 
agent.  It  is  said,  there  is  nothing  here  to  show  that  he 
was  anything  but  an  agent.  There  is  nothing  in  the  agree- 
ment to  show  that  he  was  contracting  only  on  behalf  of 
another,  and  not  himself."  The  rul^  is  stated  by  Cress- 
well,  Justice,  in  language  slightly  stronger;  but  it  seems  to 
me  that  it  is  laid  down  by  Crowderj  with  accuracy. 

Parker  v.  Winlow^  {^  Ellis  and  Black.  942,).wa8  the  case 
of  an  action  for  demurrage.  The  charter  party  was  :  **  It 
is  this  day  mutually  agreed  between  captain  W.  Parker,  of 
the  good  ship  Celerity,  himself  master,  and  G.  M.  Winlow, 
agent  of  E.  Winlow  <&  Son,  merchants,  that  the  said  ship  shall 
load,  4fec.,  and  deliver  at  &c.,  on  being  paid  freight.  The 
ship  to  be  addressed  to  E.  Winlow  &  Son,  of  Devonport." 

(Signed)  G.  W.  WINLOW. 

The  defendant,  G.  W.  Winlow,  was  not  a  member  of  the 
firm. 

Lord  Campbell  said :  The  defendant  had  personally  con- 
tracted.    He  had  used  words  to  show  that  he  had  so  con- 
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traeted.  One  coald  pledge  his  personal  responsibility, 
though  agent  for  another;  and  the  contracting  parties 
here  were  the  plaintiff  and  defendant.  Crompton,  J.  said : 
A  man,  thongh  an  agent,  may  well  intend  to  bind  himself 
personally ;  and  he  does  so  if  he  contracts  without  restric- 
tive words  to  show  that  he  does  not  mean  to  do  so. 

Se  also  the  cases  in  onr  own  courts  cited,  Jlfo5^  y.  XtV 
ingston,  (4  Corns.  208,)  and  De  Witt  v.  Walton,  (5  Selden, 
571.)  In  these,  the  authority  to  bind  the  principal,  was 
doubtful,  or  had  not  been  exercised  in  a  manner  showing 
an  intent  to  bind  him ;  and  the  phrase  *'  agent,''  was  held 
as  a  deseriptio  persana  only. 

From  these  cases,  I  conclude,  that  it  would  be  difficult  to 
hold  these  defendants  liable,  if  the  case  is  to  rest  upon 
precisely  the  same  principles  as  if  it  were  between  indi- 
viduals. The  agency  is  apparent  on  the  face  of  the  con- 
tract, and  the  principal  is  known. 

(2.)  But  if  this  view  of  the  case,  on  the  supposition  of 
its  being  a  contract  between  individuals,  should  be  doubt- 
fiil,  yet  it  seems  to  me  the  fact  of  the  defendants  being 
agents  of  a  government,  and  so  described,  is  decisive.  The 
node  upon  this  subject,  is  thus  stated  by  Chancellor  Kent : 
**  There  is  a  distinction  in  the  books  between  public  and  pri- 
vate agents  on  the  point  of  personal  responsibility.  If  an 
agent,  on  behalf  of  a  government,  makes  a  contract  and  des- 
cribes himself  as  such,  he  is  not  bound  personally,  even 
though  the  terms  of  the  contract  be  such  as  might,  in  the 
case  of  a  private  nature,  involve  him  in  a  personal  obliga- 
tion. The  reason  of  the  distinction  is,  that  it  is  not  to  be 
presumed  that  a  public  agent  meant  to  bind  himself  indi- 
vidually for  the  government.  And  the  party  who  deals 
with  him  in  that  character,  is  justly  supposed  to  rely  upon 
the  good  faith  and  undoubted  ability  of  the  government. 
But  the  agent,  on  behalf  of  the  public,  may  bind  himself 
by  express  engagement ;  and  the  distinction  terminates  in 
a  question  of  evidence.  The  inquiry  in  all  cases  is,  to 
whom  was  the  credit,  in  the  contemplation  of  the  parties, 
intended  to  be  given."    (Gomm.  vol.  2,  p.  632.) 
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While  the  inquiry  to  whom  the  credit  was  meant  to  bo 
given  is  open,  to  be  tested  by  the  evidence,  (mainly  of  the 
contract  itself,)  it  is  yet  clear,  upon  the  cases,  that  there 
is  a  decided  presumption  that  the  public  agent  is  not  per- 
sonally liable,  and  plain  testimony  is  requisite  to  fix  the 
obligation  upon  him. 

A  reference  to  some  of  the  leading  authorities,  will  estab- 
lish this.  Thus,  in  Macbeath  v.  Haldimand,  (1  T.  R.  172,) 
the  general  rule  was  declared,  and  it  was  held,  that  a  com- 
mander was  not  liable  for  contracts  made  by  him  on  behalf 
of  his  government.  And  in  Untoin  v.  Wolseley^  (Ibid.  674,) 
the  same  rule  was  applied  where  the  defendant  signed  a 
charter  party  under  seal,  as  commander  of  his  majesty's 
ship  Magnanime,  on  account  of  his  majesty.  In  Hodgson 
V.  Dexter,  {1  Cranch.  345,)  the  lease  was  between  Joseph 
Hodgson,  of  the  one  part,  and  Samuel  Dexter,  secretary  of 
war,  of  the  second  part.  The  former  leased  certain  premi- 
ses to  the  latter  by  the  name  of  Samuel  Dexter,  and  his 
successors.  The  latter  covenanted  for  himself  and  his  suc- 
cessors, to  keep  the  premises  in  good  repair,  and  surrender 
them  at  the  end  of  the  term.  The  court  held  that  the 
defendant  was  not  bound.  The  subject  was  fully  discussed 
in  the  case  of  Macbeath  v.  Haldimand,  and  the  court  con- 
siders the  principles  laid  down  in  that  case  as  consonant 
to  policy,  justice  and  law. 

In  Parks  v.  Ross,  (11  How.  U.  S.  Eep.  362,)  the  court  say 
'*  it  is  an  established  rule  of  law,  that  an  agent,  who  contracts 
in  the  name  of  his  principal,  is  not  liable  to  arrest  on  such  a 
contract,  much  less  a  public  officer  acting  for  his  government. 
As  regards  him,  the  rule  is,  that  he  is  not  responsible  for 
any  contract  he  may  make  in  behalf  of  his  government ; 
and  wherever  his  contract  or  engagement  is  connected  with 
a  subject  fairly  within  the  scope  of  his  authority,  it  shall 
be  intended  to  have  been  made  officially,  and  in  his  public 
character,  unless  the  contrary  appears,  by  satisfactory 
evidence  of  an  absolute  and  unqualified  engagement  to  be 
personally  liable."  # 

The  case  of  Gidley  v.  Lord  Palmerston,  (3  Brod.  &  Bing. 
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275,)  is  as  strong  a  case  of  the  application  of  this  rule  as 
can  be  found.  It  was  held  that  assumpsit  would  not  lie 
against  the  secretary  at  war  bj  a  retired  clerk  of  the  war 
office,  entitled  to  a  retired  allowance,  although  the  defend- 
ant had  received  the  money  applicable  to  snch  allowances. 
The  money  was  received  as  money  of  the  crown,  and 
belonged  to  it.  He  could  only  be  responsible  to  the  crown, 
in  his  public  capacity,  for  it. 

(3.)  It  is  next  urged  by  the  piaintififs'  counsel,  that  the 
mere  reception  of  the  goods  rendered  the  defendants  per- 
sonally liable  for  the  freight.  In  the  case  of  an  ordinary 
bill  of  lading,  it  may  be  treated  that  such  is  the  general 
rule.  The  clause  directing  the  delivery  to  the  consignee, 
he  paying  freight  for  the  same,  raises  an  implied  contract 
to  discharge  such  freight  upon  the  acceptance  of  the 
goods.  {Roberts  v.  Holt,  2  Shower,  432 ;  Coek  v.  Taylor,  13 
East.  399 ;  Brouncker  v.  Scott,  4t  Taunt.  1 ;  Wilson  v.  Kymer, 
1  M.  &  Sel.  161.) 

I  do  not  propose  to  enquire  here  how  far  Sanders  v. 
Vanzeller,  (4  Q.  Bench  Bep.  2*78,)  has  affected  this  propo- 
sition, and  left  the  point  not  a  clear  inference  of  law,  but 
siatter  of  evidence  only.    It  is  not  necessavy  in  this  case. 

It  is  also  well  settled,  that  if  the  consignor  is  the  owner 
of  the  goods,  freight  may  be  recovered  of  him,  when  they 
have  been  delivered  to  the  consignee  without  payment. 
{Tapley  v.  Martefis,  8  T.  Bep.  451 ;  Shepherd  v.  DeBemales, 
13  East.  565  ;  Barker  v.  Havens,  11  John.  Bep.  234.) 

In  the  latter  case,  the  master  conveying  goods  under  a 
usual  bill  of  lading,  delivered  them  to  the  consignees  with- 
out receiving  freight,  which,  however,  he  subsequently 
demanded,  and  payment  was  refused.  The  action  was  sus- 
tained against  the  consignor,  he  being  the  owner  of  the 
goods. 

In  the  present  case  there  is  no  such  clause  as  is  usually 
found  in  a  bill  of  lading.  The  parties  to  whom  the  guano 
was  to  be  delivered,  were  simply  the  agents  of  the  republic 
to  receive  it.  The  master  surrendered  a  lien  upon  the 
property  by  an  unqualified  delivery  upon  receiving  sixteen 
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dollars  the  ton.  The  omission  of  the  important  clanse  of  a 
bill  of  lading  referred  to,  the  acknowledged  character  of 
the  defendants  as  factors  only  of  the  republic,  the  negotia- 
tion with  them  in  respect  to  the  extra  four  dollars,  in  that 
capacity,  seems  to  me  to  prevent  the  result  of  a  personal 
liability  by  reason  of  the  reception  of  the  goods. 

(4.)  There  remains  one  point  which  seems  the  most 
favorable  to  the  plaintiffs  of  all  that  has  been  presented  in 
support  of  their  claim. 

The  complaint  alleged  that  the  charterers  were  to  bring 
a  cargo  of  guano  to  the  United  States,  at  the  price  or  sum 
of  $20  for  every  ton  so  brought ;  the  performance  of  their 
contract,  and  their  right  to  receive  that  sum ;  "  and  that 
the  defendants  had  in  their  hands,  and  under  their  control, 
the  money  and  means  provided  for  the  payment  of  the  afore- 
said charter  moneys,  due  and  payable  as  aforesaid." 

The  defendants  answer,  that  the  rate  or  price  was  six- 
teen  dollars  per  ton,  and  that  the  ship  was  bound  to.  take 
the  cargo  at  that  rate  or  price.  The  answer  then  sets  forth 
the  indorsement  as  to  $20  a  ton,  and  the  inducements  lead- 
ing to  it;  that  the  representation  of  the  master  of  the 
vessel  being  within  the  treaty  which  led  to  the  indorse- 
n^nt,  was  untrue,  and  the  vessel  was  not  so  included  ;  that 
the  memorandum  was  therefore  void ;  that  they  paid  the 
master  at  the  rate  of  sixteen  dollars  per  ton,  being  the  sum 
of  $9,725.55,  and  took  his  receipt  therefor. 

They  then  ''admit  that  they  had  in  their  hands,  previous 
to  the  said  payments  to  the  said  master,  certain  funds  of 
the  said  Peruvian  government,  provided  for  the  payment 
of  the  said  charter  moneys,  but  no  other  funds."  They 
also  say,  that  before  notice  of  the  claim  of  the  plaintiffs, 
and  after  the  settlement  with  the  master,  and  in  reliance 
thereupon,  they  refunded  to  the  Peruvian  government  the 
funds  so  held  by  them.  That  they  have  not,  and  had  not 
at  the  commencement  of  the  action,  any  funds  of  the  Peru- 
vian government,  that  they  are  or  were  authorized  to  apply 
towards  the  payment  of  the  plaintiff's  claim. 

The  evidence  of  Churchman  tends  to  contradict  the  state- 
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ment,  that  they  had  no  notice  of  the  claim  until  after  the 
settlement  with  the  master,  and  the  answer  must,  I  think, 
be  considered  as  admitting,  that  the  defendants  had  in 
hand  the  amount  of  the  extra  four  dollars  per  ton. 

Thus  understood,  and  with  the  evidence  of  Churchman, 
the  case  is  fairly  this :  The  defendants,  as  agents  of  the 
republic,  had  been  provided  with  funds  to  meet  the  whole 
twenty  dollars  per  ton,  anticipated  as  the  amount  which 
would  be  legally  payable.  They  had  reason  to  suppose 
that  the  vessel  was  not  entitled  to  the  extra  four  dollars 
per  ton,  stipulated  for  in  the  indorsement.  They  refiise 
the  payment,  and  after  notice,  refund  the  amount. 

It  appears  to  me,  upon  the  whole  of  the  circumstances 
attending  this  branch  of  the  case,  that  the  defendants,  as 
public  agents,  were  warranted  in  the  course  they  have  pur- 
sued, and  were  entitled  to  put  the  plaintiffs  to  the  proof  of 
the  validity  of  their  claim  under  the  treaty,  upon  an  appli- 
cation to  the  government  of  the  republic.  I  do  not  think 
that  these  facts  are  su£Bcient  to  render  them  personally 
responsible,  upon  an  implied  undertaking  to  pay  over  the 
amount,  when  their  own  government  could  certainly  make 
them  liable,  unless  they  should  assume  the  office  of  proving, 
and  succeed  in  proving,  the  right  of  the  vessel  to  receive  it. 

The  learned  judge  ordered  the  complaint  to  be  dismissed, 
and  upon  an  exception,  ordered  it  to  be  heard  at  the  gene- 
ral term,  and  judgment  suspended. 

I  think  the  judgment  should  be  for  the  defendants,  dis- 
missing the  complaint  with  costs. 

PiERBEPONT,  J.,  concurred  in  dismissing  the  complaint. 

Ordered  accordingly. 
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William  S.  Corwin,  et  aL,  PlaintifiFs  and  Respondents  v. 
William  H.  Daly,  et  aL,  Defendants  and  Appellants. 

1.  No  dealer  in  any  commodity  has  a  right  to  be  protected  by  injunction  in  the 
exclusive  use  simply  of  a  name  by  which  to  designate  it,  which  does  not 
express  its  origin ,  ownership,  or  place  of  mannlhcture  or  sale,  bat  merely 
its'  quality,  kind,  texture,  composition,  utility,  destined  use  or  class  of  c<mi-, 
Bumers,  or  some  other  attribute  which  it  has  in  common  with  other  similar 
commodities. 

2.  So  heldy  in  regard  to  the  designation  of  gin  by  the  term  *'  Club  House,"  it 
being  established  that  such  name  had  been  long  in  use  as  designating  a 
superior  kind  of  gin  used  in  such  establishments. 

8.  There  may  be  an  exclusive  right  in  names  expressing  qualities  or  attributes 
where  forming  part  of  a  device  peculiar  to  the  manufacturer  or  yendor  of 
the  article. 

4.  Whether  the  right  of  using  a  trade-mark,  adopted  by  a  dealer  to  indicate 
his  own  commodities,  can  be  transferred  to  another  so  as  to  enable  the  latter 
to  restrain  a  third  person  who  has  previously  used  the  same  trade-mark, 
from  continuing  its  use,  and  whether  the  appropriation  of  such  device  as  a 
trade-mark  can  be  continued  forever  by  constant  assignments  of  it.  Quert  f 

6.  The  employment  of  particular  words  or  insignia,  as  a  trade-mark,  must  be 
confined  to  the  place  where  they  are  used,  and  its  exportation  to  other 
places  cannot  interfere  with  the  right  acquired  by  others  previously  using 
them  in  such  places. 

6.  The  case  of  Fetridge  v.  Merchant  (4  Abb.)i  commented  on  and  explained. 
(Before  Pierrepont  and  Robertson,  J.  J.) 
Heard  June  6,  decided  June  80, 1860. 

Appead  by  John  T,  Daly  and  William  H.  Daly,  the 
defendants,  from  a  judgment  at  special  term,  substantially 
ordering  the  defendants  to  desist  from  the  use  of  the  words 
'*  Club  House,"  as  a  prefix  to  designate  gin  sold  by  them. 
The  plaintiffs  are  William  S.  Corwin  and  Albert  Webh.  The 
facts,  as  they  appeared  on  the  trial,  from  the  evidence, 
pleadings  and  admissions,  were  as  follows :  Certain  dis- 
tillers manufactured,  before  the  year  185t,  at  Rotterdam, 
in  Holland,  a  certain  kind  of  gin,  for  a  Mr.  William  S. 
Campbell,  to  be  imported  by  him  into  the  United  States, 
and  branded  the  casks  containing  it  with  the  words  ^'Club 
House,"  and  the  letters  W.  S.  C,  which  were  the  initials 
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of  his  name.  He,  on  its  arrival  in  this  country,  drew  it 
off  into  square  glass  flasks,  holding  somewhat  less  than  a 
quart,  and  having  thereon  a  dark  paper  label  with  the 
words  "  Club  House  Gin  "  thereon,  in  gilded  letters.  These/ 
flasks  were  put  up  in  wooden  boxes,  painted  green  outside, 
with  the  words  **Club  House  Gin,"  and  over  them  the 
letters  W.  S.  C,  which  are  also  the  initials  of  one  of  the* 
plaintiffs,  in  white  paint.  In  1857,  Campbell  transferred  to 
the  plaintiffs  all  his  right  to  the  gin,  with  the  marks  on 
the  vessels  containing  it. 

The  defendants  also  bottle  gin,  imported  by  them,  in 
square  flasks  similar  to  those  used  by  the  plaintiffs,  but 
having  the  words  **  Club  House,  J,  T,  Da/y,"  blown  on  one 
of  their  shoulders,  and  a  white  paper  Ubel  with  the  words 
^^London  Club  House  Gin,  sole  importer  Wm.  H  Daly,'^ 
printed  in  black  thereon.  Such  flasks  are  put  up  in 
UDpainted  wooden  boxes,  nearly  of  the  same  size  as  those 
used  by  the  plaintiffs,  with  the  words  '*  London  Club  House 
Gin  "  painted  in  black  on  the  outside. 

The  plaintiffs,  after  the  defendants  had  the  words  before 
mentioned  blown  on  their  flasks,  imitated  it,  by  having  the 
initials  W.  S.  C,  and  the  words  **  Club  House  Gin,"  blown 
on  theirs.  They  also,  after  the  defendants  had  exported 
their  gin  to  California,  with  the  marks  and  in  the  vessels 
already  described,  followed  them,  by  exporting  their  gin, 
and  there  advertising  it  as  the  only  true  **  Club  House  Gin." 

No  insignia,  devices  or  means  are  alleged  in  the  com- 
plaint to  have  been  used  by  the  defendants,  to  mislead 
any  one  or  injure  the  plaintiffs,  other  than  those  already 
stated. 

One  witness  testified  that  the  words  '*  Club  House,"  as 
applied  to  articles  of  merchandize,  had  been  used  to  desig- 
nate those  of  superior  quality,  for  twenty  years,  in  Dublin 
and  London.  Another,  that  they  had  been  applied  to  gin. 
And  a  third,  that  "  London  £!lub  "  had  been  applied  to  the 
same  article  for  several  years  past,  and  all  concurred  in 
the  opinion  that  it  was  a  name  for  mere  quality. 

No  intenti  by  .the  defendants,  to  use  the  title   ^'  Club 
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House,''  to  induce  any  one  to  believe  their  gin  the  same  as 
that  of  the  plaintiffs,  or  the  use  of  any  other  means  for 
that  purpose,  was  contained  in  the  finding  of  facts. 

The  plaintiffs  alleged  in  their  complaint  that,  in  Botter- 
dam,  there  existed  associations  called  clubs,  and  that  gin 
similar  to  that  manufactured  there  and  imported  by  them, 
was  consumed  in  the  houses  occupied  by  such  clubs,  where 
the  best  articles  of  the  kind  were  generally  believed  to  be 
consumed. 

The  evidence  showed  that  the  defendants  only  shipped 
their  gin  to  and  sold  it  in  California,  and  that  the  plaintiff 
followed  them  into  that  market,  after  the  former  had  sold 

it  there  with  the  title  of  Club  House  Gin. 

ft 

E.  H.  Owen,  for  Plaintiffs  and  Bespondents. 

F.  IL  Upton,  for  Defendants  and  Appellants. 

Robertson,  J. — The  sole  remedy  sought  by  and  allowed 
to  the  plaintiffs  in  this  case,  seems  to  have  been  the  right 
of  exclusive  employment  of  the  words  "  Club  House,"  to 
designate  their  gin,  and  the  defendants  were  not  restrained 
from  using  any  particular  devices  accompanying  them,  or 
any  particular  mode  of  printing,  painting,  branding  or 
carving  them,  on  any  vessels  containing  them;  or  any 
labels  or  signs,  indicating  what  the  commodity  was,  or 
where  sold.  Their  offence,  if  any,  therefore,  was  in  using 
such  names  to  express  the  commodity  sold.  They  were  not 
prohibited  from  their  use,  as  a  penalty  for  selling  their 
article  as  that  of  the  plaintiffs',  because  there  was  no  evi- 
dence of  any  oral  or  written  representation,  or  artifice, 
used  by  the  defendants  to  pass  their  gin  off  as  the  plain- 
tiffs', except  the  title  '*  Club  House,"  and  the  charge  in  the 
complaint,  to  that  effect,  is  not  sustained,  except  by  that 
evidence.  The  color  of  the  labels,  and  of  the  letters  on 
them,  on  the  flasks ;  the  color  of  the  boxes,  and  of  the 
letters  on  them,  are  entirely  different.  The  names  on  the 
flasks  were  first  blown  there  by  the  defendants ;  they  added 
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to  the  name  of  the  article,  both  on  the  flasks  and  boxes, 
that  of  one  of  the  defendants,  and  prefixed  the  name  "  Lon- 
don/' to  the  name  on  the  box.  There  conld  be  no  pretence 
that  the  most  casual  and  ignorant  observer  would  not  dis- 
criminate the  articles,  much  less  persons  who  knew  what 
thej  were  going  to  buy  {Crawshay  v.  Thompson,  4t  Man.  & 
Or.  357  ;  Snowden  v.  JVbaA,  Hopk.  341 ;  Bell  v.  Locke,  8 
Paige,  75),  and,  therefore,  as  I  shall  presently  show,  the 
plaintiffs  are  not  entitled  to  any  relief. 

No  fraudulent  intent  in  the  use  of  the  title  ''Club 
HoQse,''  is  charged  in  the  complaint,  proved  by  the  evidence 
or  found  by  the  court.  The  decision  must,  therefore,  have 
rested  exclusively  on  the  ground,  either  that  a  plaintiff, 
having  made  use  of  a  title  to  designate  his  wares,  no  one 
else  has  a  right  to  use  the  same  to  designate  similar  wares, 
or  that  the  subsequent  use,  by  such  other  person,  of  such 
fitle,  is  in  law  or  fact  a  representation  that  his  wares  are 
the  same. 

There  is  also  no  finding  by  the  court,  whether  the  addi- 
tion of  ''  London,"  or  the  defendants  names,  was  not  sufiS- 
dent  to  distinguish  them,  which  has  been  held  to  be  fatal 
to  a  claim  of  the  same  kind,  {Snowden  v.  Jfoah;  Bell  v. 
Locke^  ubi  sup.;  Perry  v.  TrueJiU,  6  Beav.  73,)  and,  there- 
fore, I  must  assume  that  they  were  taken  as  matter  of  law 
not  to  be  sufficient.  The  right  of  a  plaintiff  to  the  exclu-i 
sive  use  of  a  name,  of  course,  can  only  grow  out  of  the[ 
principle  that  the  subsequent  use  of  it,  by  another,  ; 
amounts  to  a  representation  that  his  wares  are  the  same. 
Of  coarse  it  will  not  be  contended,  that  if  he  has  confined 
its  use  to  a  particular  commodity,  he  can  prevent  it  being 
applied  to  others  of  a  different  kind.  Such  a  copyright  in 
a  name  would  be  more  extensive  and  durable  than  those 
granted  by  authority  of  the  Federal  Constitution,  although 
its  grant  by  the  courts  of  a  state  might  somewhat  trespass 
upon  the  exclusive  powers  of  the  general  government. 
{Gibbons  v.  Ogden,  9  Wheat.  1.)  Courts  have  upheld  rights 
to  devices,  although,  as  I  think,  contrary  to  the  spirit  and 
even  letter  of  that  instrument.  The  origin  of  the  favor 
Vol.  VIL  16 
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shown  to  trade-marks  was  the  protection  of  the  public,  and 
not  merely  the  individual  dealer.  The  first  case  containing 
this  doctrine  reported,  on  which  all  the  others  seem  to 
depend,  is  found  in  a  note  of  Doddridge,  J.,  to  the  case  of 
Southern  v.  HoWf  (Popham,  143,  and  Cro.  Jac.  471,)  and 
referred  to  by  Lord  Hardwicke,  in  Blanchardv,  Hill,  (2  Atk. 
484,)  and  then  the  action  was  brought  by  a  purchaser.  In 
Blanchard  v.  Hill,  Lord  Hardwicke  makes  the  right  of  action 
grow  out  of  the  fraudulent  design  both  of  putting  off  an 
inferior  article,  and  drawing  away  customers ;  he  possibly 
may  have  meant  that  either  was  sufficient,  and  that  both 
were  not  necessary.  The  doctrine  yras  recognized  as  law  by 
Lord  Mansfield,  in  Singleton  v.  Bolton,  (3  Doug.  393,)  and  en- 
forced in  Sykes  v.  Sykes,  (3  Barn.  &  Gr.  541,)  and  thoroughly 
sifted  and  defined  in  the  elaborate  and  important  case  of 
Crawshay  v.Thompson,  {uhi  sup.)  In  that  case,  a  bold  attempt 
was  made  to  make  the  defendant  liable  for  the  use  of  trade- 
marks,  without  reference  to  his  intention,  but  it  was 
thoroughly  canvassed  and  rejected  by  the  entire  bench ;  so 
that,  at  common  law,  an  action  will  not.  lie  without  proof 
of  an  intent  to  deceive,  and  it  is  by  no  means  clearly 
settled  that  courts  of  equity  will  interfere  without  some 
evidence  of  fraud.  They  operate  by  their  remedial  powers 
to  prevent  the  continuance  of  a  wrong,  and  reach  the  past 
action  of  the  offender  by  converting  him  into  a  trustee  for 
the  injured  party ;  so  that,  now,  even  though  the  article 
sold  with  the  similated  mark  be  equally  good  with  the 
genuine,  the  owner  of  the  latter  is  entitled  to  preventive 
relief,  although  the  public  may  not  have  been  the  sufferer. 
It  seems  impossible  now  to  discover  the  first  assumption  of 
this  jurisdiction,  or  its  reasons. 

Every  reported  case  in  a  court  of  equity,  however,  that 
I  have  been  able  to  find,  recognizes,  as  I  construe  them, 
two  principles :  First,  the  necessity  of  an  intent  to  injure 
the  originator  of  the  trade-mi(,rk,  by  passing  off  the  wares 
of  the  offender  as  thos&  of  the  former ;  and  secondly,  that  if 
the  trade-mark  consists  of  words,  they  must  indicate  own- 
ership and  origin,  and  not  merely  other  attributes  such  as 
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quality,  kind,  texture,  composition,  utility,  destined  use,  or  ) 
class  of  consumers.  The  encouragement  of  this  exclusive 
use  of  a  word,  not  indicating  ownership  or  origin,  as  a 
name  of  any  thing,  is  not  a  matter  of  public  policy ;  no 
great  ingenuity  or  powers  of  invention  are  taxed  or  stimu- 
lated thereby.  The  injury  to  the  public,  by  the  mysterious 
fascination  of  far-fetched  or  high-sounding  names,  and 
strange  devices,  investing  a  worthless  commodity  with  the 
charms  of  an  unknown  origin  and  pompous  title  is,  gener- 
ally, greater  than  any  benefit  to  those  who  first  adopt  it. 
It  is  somewhat  singular,  that  an  article  only  known  as  the 
product  of  a  particular  person's  skill  and  labor,  and  for  its^ 
excellence  as  such,  rises  more  slowly  in  popular  favor  than 
those  dignified  by  fanciful  names,  suggested  by  a  capricious 
fancy  or  barbarous  taste,  and  often  concealing  even  baneful 
compositions,  although,  when  risen,  it  remains  longer  sta- 
tionary. Courts  of  equity,  I  think,  have  not  undertaken  to 
sustain  any  such  result  by  the  principles  adopted  by  them, 
but  repudiate  any  exclusive  right  to  mere  epithets. 

In  almost  every  one  of  a  series  of  cases  decided  by  the 
able  Master  of  the  Balls,  Lord  Langdale,  he  repeats  the 
principles  regulating  the  use  of  words  as  part  of  a  trade- 
mark. Thus  parties  were  restrained  by  him  in  Perry  y. 
Truefitt,  {ubi  sup.j)  in  the  use  of  a  name,  from  ''  attracting 
custom  which  would  have  otherwise  gone  to  the  person  first 
using  it."  In  Knott  v.  Morgan,  (2  Keen.  B.  219,)  he  stated 
that  the  plaintiff  could  ^^not  have  any  exclusive  property  in 
mere  words  used  as  a  title"  and  held  the  only  question  to  be, 
whether  the  defendant  imitated  insignia  as  well  as  a  title. 
He  drew  the  distinction  between  the  abuse  of  a  name  as  an 
instrument  of  fraud,  and  its  proper  use  in  Croft  v.  Day,  (7 
Beav.  74,)  and  distinctly  repudiated  any  exclusive  right  to 
the  use  of  a  name.  His  very  words  were,  "  The  right  which  * 
any  person  may  have  to  the  protection  of  this  court  does 
not  depend  upon  any  exclusive. right  which  he  may  be  supposed 
to  have  to  a  particular  name  or  form  of  words.  His  right  is 
to  be  protected  against  fraud,  and  fraud  may  be  practiced 
by  means  of  a  name,  though  the  person  practicing  it  may 


n 


228  CASES  IN  THE  SUPERIOR  COURT. 

Gorwin  y.  Daly. 

have  a  perfect  right  to  use  that  name,  provided  he  does  not 
I  accompany  its  use  with  such  other  circumstances  as  to  effect 
\jfc  fraud  upon  others."  In  the  case  of  Truefitt  v.  Perry, 
in  volume  6,  id.,  (p.  73,)  the  same  learned  judge  exhib« 
ited  dissatisfaction  with  Millington  v.  Fox,  (3  Myl.  &  Cr. 
338,)  which  he  seems  to  have  supposed  went  to  th^  extent 
of  prohibiting  the  adoption  of  a  mark,  by  which  the  goods 
of  another  are  designated,  if  it  prejudice  the  trade  of  the 
latter,  without  regard  to  the  intent  of  such  use,  or  the  cir- 
cumstances accompanying  it,  which  doctrine  was  repudiated 
in  Crawshay  v.  Thompson.  He  remarked,  no  other  case  had 
gone  that  length ;  but  it  will  be  found,  on  examination,  no 
such  doctrine  was  sustained  in  the  case  of  Milltngtonv. 
Fox,  {ubi  sup.)  The  same  doctrine,  as  to  the  use  of  words, 
is  laid  down  by  the  learned  Vice  Chancellor  of  England, 
(Sir  W.  Page  Wood,)  in  The  Collins  Co.  v.  Cowen,  (3  Kay.  & 
Johns.  428;)  in  a  few  lines  he  expresses  the  whole  law  of 
trade-marks  by  names  :  He  says,  ^*  There  is  no  such  thing 
as  property  in  a  trade-mark  as  an  abstract  name.  It  is 
the  right  which  a  person  has  to  use  a  certain  name  for 
articles  which  he  has  manufactured,  so  that  he  may  pre* 
vent  another  person  from  using  it,  because  the  mark  or 
name  denotes  that  articles  so  marked  were  manufactured  by  a 
certain  person,  and  no  one  else  can  have  the  right  to  put 
the  same  name  upon  his  goods,  and  thus  represent  them  to 
have  been  manufactured  by  the  person  whose  mark  it  is.^^  This 
principle  will  be  found  not  to  have  been  swerved  from  in 
any  case,  whatever  additional  means  may  have  been  adopted 
to  perpetrate  a  fraud. 

The  same  principle  has  been  adhered  to  in  our  own 
courts.  In  Partridge  v.  Menck.  (2  Sandf.  Ch.  622,)  Wal- 
worth, Chan.,  confined  the  character  of  the  name  which  was 
to  be  a  trade-mark,  to  one  *^  indicating  the  manufacture  and 
sale  of  the  article  by  the  party  injured,  or  that  he  carries  on 
his  trade  at  a  particular  place: .  In  the  ^moskeag  Manufac- 
turing  Company  v.  Separ,  (2  Sandf.  S.  G.  B.,  599,)  the  late 
lamented  chief  justice  of  this  court,  said  :  '*  The  owner  of 
a  trade-mark  has  no  right  to  an  exclusive  use  of  any  words, 
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letters,  figares,  or  symbols,  which  have  no  relation  to  the 
origin  or  ownership  of  the  goods,  and  are  only  meant  to 
indicate  their  quality.  He  has  no  right  to  appropriate  a 
sign  or  symbol  which  from  the  natare  of  the  fact  it  is  meant 
to  signify,  others  may  employ  with  equal  truth,  and  there- 
fore have  an  equal  right  to  employ  for  the  same  purpose." 
In  Fetridge  v.  Wells,  (4  Abb.  14,)  the  same  learned  judge 
in  this  court,  recognizes  the  same  principle,  that  ^'  a  name 
ean  only  be  protected  as  a  trade-mark  when  it  is  used 
merely  as  indicating  the  true  origin  dnd  ownership  of  the 
article."  In  Stokes  v.  Landgraff,  (17  Barb.  608,)  the  Supreme 
Court  of  this  State  held,  that  no  property  could  be  acquired 
"  in  words,  marks  or  devices,  which  do  not  denote  the  goods  or 
property y  or  particular  place  of  business  of  a  person.''  In  the 
case  of  Burnett  v.  Phalon,  recently  decided  by  Justice  Piee- 
EEpoNT,  in  this  court,  he  holds  distinctly,  that  *'  a  manufac- 
turer cannot  acquire  property  in  words  known  to  the 
language  and  in  common'  use,  to  designate  things  or  their 
qualities."  The  court,  in  Thomson  v.  Winchester,  (19  Pick. 
214,)  went  so  far  as  to  refuse  to  prohibit  the  defendant 
from  using  the  plaintiff's  own  name  when  it  appeared  to 
have  come  by  use  to  signify  an  article  generally,  and 
not  its  mere  origin  or  ownership.  The  doctrine  of  the 
Amoskeag  Manufacturing  Company  v.  Spear,  {ubi  sup.,) 
is  fully  upheld  in  this  court  in  the  case  of  Williams  v. 
Johnson,  (2  Bos.  1,)  and  an  injunction  was  refused  unless 
the  trade-mark  designated  the  plaintiff's  manufacture.  The 
cases  stated,  are  sufficient  to  show  the  strong  current  of 
authority,  although  others  might  be  added. 

A  host  of  cases  are  appealed  to  as  holding  an  opposite 
doctrine,  all  of  which,  on  examination,  will  be  found  fully 
to  concede  that  already  laid  down.*  Among  these,  are 
Knott  V.  Morgan,  {ubi  sup.,)  already  referred  to ;  Hine  v. 
Lartj  (10  LQnd,  Jur.  106 ;)  Gout  v.  Aleplogue,  (1  Chit.  Gen. 
Pr.  721,  S.  C.  6  Beav.  69,  n.  and  T  Am.  Jur.  277;)  Perry  v. 
TruefUt,  {ubi  sup.;)  MilHngton  v.  Fox,  {ubi  sup.;)  Coffeen  v. 
Bruntan,  (4  McLean,  617;)  Brooklyn  Lead  Company  v. 
Masury,  (25  Barb.  416;)  Clement  v.  Maddicks,  (22  Law  B. 
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428;)  Spottiswood  V.  Clark,  (10  Lond.  Jur.  1,048,  cited  in  2 
Sandf.  Ch.  628 ;)  Christy  v.  Murphy,  (12  How.  Pr.  77 ;) 
Taylor  v.  Carpenter,  (3  Story,  458,  11  Paige,  292 ;)  Pierce 
V.  Pranks,  (122  Law  J.,  cited  in  2  Sandf.  Ch.*  600;)  Stone 
V.  Carlan,  (13  Law  R.  360 ;)  and  lastly,  Howard  v.  Hen- 
riques,  (3  Sandf.  S.  C.  375,)  in  this  court ;  yet  all  of  these 
contain  clistinctive  features  of  their  own  which  sustain  the 
decisions  as  consistent  with  the  principle  already  alluded  to. 

Thus,  the  word  "  Ethiopian,''  which  was  the  trade-mark 
in  Hine  v.  Lart,  was  printed  in  a  curved  form,  in  Egyptian 
characters,  in  a  particular  shade  of  a  dark  color,  with  cer- 
tain rings  of  the  same  color  above  and  below  it,  upon  black 
stockings.  The  only  difference  between  the  original  and 
imitation  was  the  shade  of  color.  The  injunction  was 
given  against  the  use  of  the  device,  not  the  word  "  Ethio- 
pian." The  Turkish  word  for  warranted  {Pessendede,)  with 
the  initials  B.  G.  above  it,  a  crescent  and  other  devices, 
being  the  trade-mark  imitated  ;  in  Gout  v.  Aleplogue,  the 
injunction  was  against  using  the  device,  not  the  words.  An 
injunction  was  refused  in  Perry  v.  Truefitt,  among  other 
things,  because  every  word  in  "  Medicated  Mexican  Balm," 
which  was  the  trade-mark,  was  pertectly  capable  of  being 
applied  to  a  different  composition,  beside  other  grounds. 
The  baptismal  name  of  one  of  the  plaintiffs,  which  was 
also  the  first  name  in  their  firm,  was  branded  on  their  iron 
when  sold,  as  a  trade-mark,  in  Millington  v%  Fox,  (3  Myln 
A  Cr.  338,)  and  an  injunction  was  granted  although  the 
article  had  acquired  in  the  trade  by  long  usage,  such  name 
as  its  title,  although  originally  a  proper  name;  in  that 
respect  hostile  to  the  case  of  Thomson  v.  Winchester,  {ubi 
sup.)  The  circumstance  of  the  name  being  that  of  the 
plaintiffs,  seems  to  •have  been  overlooked  by  Lord  Lang- 
dale,  in  Truefitt  v.  Perry,  {ubi  sup.,)  when  expressing  his 
dissatisfaction  with  the  case  of  Millington  v.  Fox.  Bat 
costs  were  refused  in  that  case  because  the  defendant  had 
not  been  guilty  of  any  intentional  wrong. 

In  Coffeen  v.  Brunton,  (4  McLean,  577,)  the  names  were 
entirely  different,  one  being  the  "Ohio,"  and  the  other  the. 
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"Chinese"  liniment;  but  the  body  of  the  label  and  the 
directions  for  their  use,  were  printed  alike,  and  other  means 
nsed  to  deceive  the  unwary  into  the  belief  they  were  the 
same  article.  The  injunction  was  only  against  the  use  of 
similar  labels,  nothing  being  said  about  the  names.  These 
last  two  cases  are  cited  in  Petridge  v.  Merchant,  (4  Abb. 
Pr.  R.  156,)  as  authority  for  a  proposition  contained  in  it, 
which,  on  a  close  examination,  they  will  be  found  not  to 
sustain. 

The  plaintiff's  own  name,  with  a  colorable  alteration, 
was  printed  in  the  Brooklyn  Lead  Company  v.  Masury. 
The  injunction  in  Clement  v.  Maddicks,  was  confined  to  a 
colorable  imitation  of  the  style  of  printing  the  names.  In 
Spottiswood  v.  dark,  the  injunction  was  dissolved,  the  use 
of  the  same  title  only  being  complained  of.  The  plaintiffs 
own  name  had  been  used  in  Christy  v.  Murphy.  The  form 
or  mode  of  branding,  imprinting  or  using  the  name,  was 
taken  as  part  of  the  trade-mark  in  Taylor  v.  Carpenter, 
and  Pierce  v.  Pranks.  The  case  of  Stone  v.  Carlan,  like 
that  of  Knott  v.  Morgan,  {uhi  sup.,)  turned  upon  the  mode 
of  painting  the  names  on  the  side  of  carriages. 

None  of  the  cases  so  enumerated,  therefore,  impugn  the  1 
doctrine  that  names  having  a  definite  and  established  mean-  / 
ii^  in  the  language,  which  do  not  indicate  ownership  or  ^ 
origin,  or  something  equivalent,  cannot  be  appropriated  by   I 
one  so  as  to  exclude  a  similar  use  by  others.     They  also    { 
steer  clear  of  the  principle  adopted  in  Burnett  v.  Phalon,    1 
which  was  that  letters,  like  other  devices,  may  be  combined   f 
to  form  a  trade-mark  even  although  they  form  a  pronounce- 
able word ;  provided  they  do  not  form  a  word  indicating 
in  its  ordinary  sense,  an  attribute  of  the  article  not  equiva- 
lent to  ownership  or  origin.     With  that  limitation,  the 
proposition  in   Petridge  v.   Merchant,  {ubi  sup.,)  that   a 
name  may  be  given   "to  an  article  or  compound,  every 
ingredient  or  portion  of  which  is  open  to  the  use  of  every 
one,  but  the  sale  of  which,  under  that  appellation,  is  not 
lawful  to   any  other  person  but   the   giver,"   is   sound; 
otherwise,  the  doctrine  of  that  case  is  directly  opposed  to 
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the  case  immediately  preceding  it,  in  the  same  book,  Fet- 
ridge  y.  Wells,  (4  Abb.  14,)  which  has  been  already 
quoted. 

The  only  remaining  case  to  be  examined,  if  it  be  a  case 
of  trade-mark  at  all,  is  that  of  Howard  y.  Henriques,  (3 
Sandf.  8.  G.  ^725,)  in  this  court.  In  that  case  the  plaintiff 
had  for  a  long  time  kept  an  inn  in  high  repute,  called  The 
Irving  Hotel.  The  defendant  started  a  riyal  establishment 
with  the  same  name.  In  that  case  the  name  used  did  not 
designate  any  attribute  of  the  hotel ;  it  did  not  intimate 
that  it  was  better  or  worse,  in  a  good  or  bad  situation,  fre- 
quented by  respectable  people  or  suspected  characters,  well 
or  ill  kept,  much  or  little  frequented,  cheap  or  dear;  it 
might  haye  been  either  under  the  same  name.  It  would 
seem,  also,  that  the  defendant  employed  the  name  to  entice 
customers  to  his  house,  as  being  that  of  the  plaintiff,  and 
made  it  an  instrument  of  deceit.  It  was  not  eyen  laid 
down  in  that  case  generally,  that  the  adoption  of  a  name 
for  a  hotel,  excluded  all  others  from  adopting  the  same 
name.  Such  a  principle  would  be  a  blow  to  giying  chari- 
table and  other  institutions,  eyen  municipal  towns  and  pri- 
,  yate  indiyiduals,  names  borne  by  others,  for  fear  of  inter- 
fering with  their  business.  Such  a  priyilege  cannot  be 
acquired  at  common  law  as  a  copyright ;  it  could  hardly  be 
acquired  in  equity  by  an  injunction  against  inyaders;  If 
it  could,  the  name  of  eyerything  in  the  language  might  be 
•  appropriated  so  as  to  deter  eyery  one  from  using  an  epithet 
for  his  wares,  lest  he  should  be  inyading  some  prior  right. 
The  energetic,  fair  an(I  open  competition  of  commerce, 
should  not  be  so  cramped,  or  the  noyel  but  duU^use  of  a 
name,  be  confounded  with  the  hard-earned  reputation  of 
the  wares  themselyes  if  sold,  known  and  distinguished,  by 
the  name  of  the  maker  or  dealer. 

The  term  "  Club  House,"  does  not  indicate  ownership  or 
origin,  and  does  signify  some  other  attribute  as  quality  or 
kind  as  distinguished  by  the  nature  of  the  place  of  its  con- 
sumption or  class  of  consumers.  The  title  was  suggested, 
as  the  plaintiffs  themselyes  allege,  by  the  existence  in  the 
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city  where  the  article  was  manufactured,  of  associations 
called  clubs,  whose  places  of  meeting  were  termed  ''  Club 
Houses,"  where  the  best  articles  of  the  kind  were  really,  or 
believed  to  be,  consumed ;  and  it  was  undoubtedly  adopted 
to  indicate  a  high  degree  of  excellence.  The  evidence  in 
this  case  shows  the  constant  use,  for  a  quarter  of  a  century, 
of  these  words,  to  indicate  a  superior  quality  including  the 
article  in  question,  (gin,)  being  in  fact  the  natural  result 
of  the  high  standard  required  in  such  institutions.  It  meant 
BO  more  than  Royal,  Imperial  or  Princely^  would  do. 

The  general  rule  is  against  appropriating  mere  words  as  a 
trade-mark.    The  exception  is  of  those  indicating  ownership 
or  origin,  having  no  reference  to  quality  or  use.  The  words 
in  question  come  directly  within  the  definition  in  Amoskeag 
Manufacturing  Company  v.  Spear,  before  cited.     They  are 
but  "  a  symbol  which,  from  the  nature  of  the  fact  they  are 
used  to  signify,  others  might  employ  with  equal  truth,  and 
therefore  have  an  equal  right  to  employ  for  the  same  pur- 
pose," and  no  better  test  could  be  used.     Can  any  one  say 
they  have  no  idea  of  the  character  claimed  for  the  gin  by 
the  use  of  the  words  in  question ;  and  they  only  imagine 
them  to  express  that  it  was  made  by  some  particular  per- 
son ?     The  moment  the  straight  forward  and  simple  mode 
of  indicating  ownership  by  the  owner's  name  is  abandoned,  I 
the  burden  is  thrown  upon  the  complaining  party  of  ahow-^ 
ing  that  the  designation  used,  does  not  mean  something  / 
relating  to  the  quality  of  the  article  or  some  other  attri- ' 
bute.  . 

A  title  indicating  anything  untrue  in  the  composition  of 
a  commodity,  cannot  be  protected  as  a  trade-mark,  Fet- 
ridge  v.  Wells,  (4  Abb.  Pr.  R.  144.)  The  title  in  this  case 
would  be  untrue  if  intended  to  indicate  origin,  and  would 
only  be  justifiable  as  indicating  quality.  One  of  the  find- 
ings in  this  case  is,  that  the  name  employed,  did  not  indi- 
cate origin  or  ownership,  without  initials  or  names.  As  the 
use  of  the  name  was  not  found  as  a  question  of  fact,  to  be 
with  bad  intent,  it  must  have  been  innocent ;  and  at  least 
no  coats  or  damages  should  be  allowed  against  the  defend- 
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ants  under  the  decision  of  Millington  y.  Fox^  {uhi  supra.) 
The  plaintiffs,  howeyer,  seem  to  base  their  claim  somewhat 
on  the  grant  to  them  of  the  use  of  the  trade-mark  by  their 
assignor,  and  the  contract  of  the  latter  with  the  distillers 
in  Holland.  Neither  the  Rotterdam  manufacturers  nor  Mr. 
Campbell,  of  course,  could  grant  any  rights  they  could  not 
acquire  themselves ;  and  neither  of  them  could  alter  the 
meaning  or  eflScacy  of  the  word  **Club  House."  The  use 
of  the  term  might  be  equally  innocent,  or  equally  a  medium 
of  imposition,  no  matter  by  how  many  persons  in  succession 
it  might  have  been  used.  Were  it  a  mere  question  of  pri- 
ority of  use,  the  length  of  time,  openness  and  continuity  of 
that,  might  have  some  bearing  upon  it.  But  it  is  doubtful 
if  the  right  of  using  a  mere  trade-mark,  by  itself,  can  be 
transferred  like  a  copyright^  so  as  to  make  wares  not  yet  in 
existence,  the  subject  of  them,  and  the  injury  to  an  assignee 
of  it,  greater  or  less  by  the  use  of  it  by  others.  The  imi- 
tation of  a  trade-mark  is  entirely  a  personal  injury ;  it  is 
merely  passing  off  the  wares  of  the  imitator  as  being  those 
of  the  party  injured.  I  do  not  see  how  his  borrowing  or 
purchasing  the  supposed  right  to  use  a  certain  mark  to 
designate  his  wares,  can  make  the  offense  greater  or  less. 
Still  less  do  I  see  how  the  relinquishment  by  the  assignor, 
of  his ,  trade-mark,  and  the  dealing  in  particular  wares, 
although  in  favor  of  a  certain  person,  can  prevent  the  rest 
of  the  world  from  using  that  trade-mark  to  distinguish 
their  wares.  On  the  other  hand,  although  a  name  has  been 
used  by  any  one  as  a  trade-mark,  and  is  susceptible  of  being 
used  as  such,  its  previous  employment  by  him,  when 
abandoned,  does  not  prevent  any  one  else  from  employing 
it  to  designate  their  wares.  It  is  wholly  immaterial  how 
long  or  how  much  a  word  has  been  employed  as  a  trade- 
mark. The  employer  of  it,  can  neither  give  any  special 
right  to  another,  nor  abandon  it  to  the  community  so  as 
forever  to  take  away  the  right  of  employing  it  to  designate 
his  wares.  If  he  can,  the  first  use  of  a  trade-mark  gives  a 
common  law  perpetual  copyright  in  it.  If  that  exist  in 
this  case,  it  must  be  in  the  tradesmen  in  London  and  Dublin, 
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who  applied  the  term  **  Club  House,"  to  superior  articles, 
and  particularly  to  those  who  applied  it  to  gin,  as  testified 
to  by  the  witnesses. 

But  the  question  arises,  what  do  the  plaintiffs  intend  by 
"  Club  House  ?"  If  it  means  only  gin  manufactured  by  the 
distillers  at  Rotterdam,  then  it  includes  all  they  make ;  and 
they  may  equally  give  the  right  of  using  the  trade-mark  to 
any  one.  If  it  means  all  they  make  of  the  kind  imported 
by  Mr.  Campbell,  then  he  must  join  in  the  permission 
to  use  it ;  or  if  it  means  that  imported  by  the  plaintiffs, 
they  must  create  it  as  their  own  trade-mark,  and  then  it  is 
proved  to  have  been  a  designation  well  known  for  twenty 
years. 

But  if  **  Club  House"  could  be  and  was  the  plaintiffs' 
trade-mark,  the  defendants  seem  to  have  used  every  pre- 
caution to  prevent  their  commodities  from  being  confounded. 
The  differences  already  pointed  out  in  the  vessels  in  which 
they  were  sold,  and  the  additions  to  the  title  were  amply 
sufficient  under  the  authority  of  the  cases  cited.  Had  the 
question  be6n  submitted  to  a  jury  which  was  submitted  in 
Crawskay  Y.  Thompson^  {uhi  sup.^^  there  can  be  no  doubt 
what  the  result  would  have  been. 

Moreover,  the  defendants'  wares  are  intended  for,  shipped 
to  and  circulate  in  the  California  market  alone,  where  only 
recently  the  plaintiffs  have  followed  them.  Of  course,  the 
latter  cannot  claim  their  trade-mark  to  be  prior  in  time, 
there ;  they  have  not  monopolized  all  the  markets  in  the 
world,  and  cannot  exclude  the  defendants  there. 

I  may  remark,  also,  tlfat  the  trade-mark  as  claimed,  dif- 
fers considerably  from  that  proved.  They  now  limit  it  to 
an  appellation,  without  any  signs  or  letters  to  represent  the 
sound  or  the  idea  conveyed.  Such  signs  or  letters,  if  used, 
may  become  part  of  the  trade-mark  when  combined  with 
others;  but  in  such  case,  the  sound  they  represent,  or  the 
sense  they  convey,  ceases  to  be  part  of  it. 

For  these  reasons,  I  think  the  judgment  erroneous,  and 
it  should  be  reversed,  and  a  new  trial  had  with  costs  to 
abide  the  event. 
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PiERREPONT,  J.,  concurred  in  reversing  the  judgment,  and 
it  was  ordered  accordingly. 


Stephen  B.  Hutchings  and  Abraham  S.  Jones,  Ezecntors, 
&c.,  of  William  08born,deceased,t?.  Thomas  Baldwin  and 
George  Baldwin. 

Where  one  W.  O.,  of  the  city  of  New  York,  by  his  will,  dated  October  7, 1841, 
and  proved  Jane  14, 1842,  as  a  will  of  real  and  personal  estate,  after  direct- 
ing that  all  his  debts  and  Mineral  expenses  be  paid,  gave  all  the  rest  and 
residue  of  his  estate,  real  and  personal,  to  his  wife  E.,  during  her  natural 
life,  with  power  during  her  life  to  make  leases  of  the  real  estate,  with  the 
concurrence  of  the  acting  executors,  provided  the  leases  commenced  in 
possession  and  were  not  for  more  than  twenty-one  years;  and  declared  such 
bequest  and  devise  to  be  in  lieu  and  bar  of  all  dower  and  other  claim  on 
the  estate ;  and  then  authorized  the  acting  executors  to  sell  all  or  any  of 
the  real  estate,  absolutely,  and  convey  it  by  suflScient  deeds  to  the  pur- 
chasers, and  declared  that  after  the  sale  his  said  wife  should  have  the  same 
interest  in  the  proceeds  of  the  property  sold,  as  she  had  before  the  sale  in 
the  property  itself;  and  then  directed,  that  *'  after  the  decease  of  his  wife," 
one'third  of  his  estate,  real  and  personal,  should  be  divided  into  four  equal 
parts,  and  gave  one  of  these  four  parts  to  A.  N.,  for  life,  and  after  her 
death,  to  the  children  of  R.  B.,  deceased;  one  to  S.  S.,  for  life,  and  after 
her  death,  to  her  children;  one  to  M.  S.,  for  life,  and  after  her  death,  to  her 
children,  and  the  other  to  the  children  of  said  R.  B. ;  and  then  disposed  of 
the  other  two-thirde  by  giving,  '*  subject  to  his  said  wife's  life  estate,"  one- 
sixteenth  of  said  two-thirds  to  his  brother  H.;  one-sixteenth  to  the  children 
of  his  sister  H.;  one-sixteenth  to  one  W.  O.;  one  thirty-second  to  J.;  one 
thirty-second  to  A.;  and  one-sixteenth  to  N.,  during  her  life,  and  after  her 
decease,  to  her  children;  and  by  then  giving  one-third  of  the  residue  of  his 
estate  to  M.,  "  absolutely,  forever,  subject  to  his  said  wife's  life  estate,"  and 
by  then  giving  all  the  rest  and  residue  of  his  estate,  real  and  personal, 
"  subject  to  his  said  wife's  life  estate,"  **  absolutely,  forever,"  "  one-seventh 
thereof  to  each"  of  seven  nephews  and  nieces  named  in  the  will;  the  said 
will  then  declaring,  that  **  in  case  of  the  death  of  any  devisee  or  legatee 
before  me  (the  testator) ,  unless  his  or  her  share  ib  expressly  for  life  only, 
the  same  shall  pass  to  his  or  her  next  of  kin  as  personal  estate,  as  if  such 
devisee  or  legatee  had  received  the  same  and  it  had  passed  from  him  or  her 
as  personal  estate  in  case  of  intestacy,  but  fVee  from  his  or  her  debts. 
Every  devise  or  bequest  shall  be  considered  as  vested,  as  personal  estate  at 
my  decease,  but  so  as  to  be  subject  to  any  prior  life  estate  created  by  this 
will,  and  not  to  bear  interest  in  favor  of  any  party  until  the  time  for  pay- 
ment to  such  party  arrives."  Lastly,  it  appointed  the  testator's  wife,  E., 
executrix,  and  the  defendants,  Stephen  B.  Hutchings  and  Abraham  S. 
Jones,  executors  of  said  will.  The  last  two  alone  qualified.  The  widow  of 
the  testator  died  September  27, 1858. 
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1.  Hdd,  that  after  her  death,  the  said  executors  could  make  a  valid  contract 
for  the  sale  and  conveyance  of  real  estate  of  which  the  testator  died  seized, 
and  the  defendants  were  decreed  to  specifically  perform  a  contract  made  by 
them  with  said  executors,  on  the  10th  of  Octob^,  1859,  for  the  purchase  of 
a  parcel  of  such  real  estate. 

(Before  HomcAH  and  Woodrujt,  J.  J.) 
Heard  April  12,  decided  July  7, 1860. 


This  is  a  case  agreed  upon  by  the  parties,  and  submitted 
under  the  372d  section  of  the  Code. 

William  Osborn,  of  the  city  of  New  York,  died,  after 
having  made,  published  and  declared  his  last  will  and  testa- 
ment, dated  October  7,  1841.  The  provisions  of  the  will 
are  as  follows,  viz  : 

"  First,  I  direct  all  my  lawful  debts  and  funeral  expenses 
to  be  paid.  Secondly,  all  the  rest  and  residue  of  my  estate, 
real  and  personal,  I  give  to  my  beloved  wife  Elizabeth, 
during  her  natural  life ;  she  to  receive  the  rents,  profits, 
interest  and  income  thereof,  during  her  natural  life,  for  her 
own  use.  I  also  empower  her,  during  her  natural  life,  to  make 
leases  of  said  real  estate  (with  the  concurrence  or  approval 
of  my  acting  executors  if  any  others  should  act  and  be  living, 
otherwise  without  such  concurrence  or  approval),  but  so  that 
said  leases  commence  in  possession,  and  be  for  not  more  than 
twenty-one  years,  and  no  bonus  for  the  leases  be  taken ; 
this  bequest  and  devise  to  her  to  be  in  lieu  and  bar  of  all 
dower  and  other  claim  on  my  estate.  Item, — ^I  authorize 
my  acting  executors,  and  the  survivors  of  them,  to  sell  all, 
or  any  part,  of  my  estate,  real  or  personal,  absolutely,  and 
to  give  sufficient  deeds  to  the  purchasers  •  *  •  * 
such  sale  not  to  vacate  any  previous  recorded  lease,  exe- 
cuted according  to  the  provisions  of  this  will ;  and  after 
the  sale  my  said  wife  shall  have  the  same  interest  in  the 
proceeds  as  she  had  in  the  property  before  the  sale. 
Item, — ^After  the  decease  of  my  said  wife,  I  direct  one- 
third  of  my  said  estate,  real  and  personal,  to  be  divided 
into  four  equal  parts  :  one  of  these  four  equal  parts  I  give 
to  my  wife's  sister,  Ann  Nixon,  during  her  natural  life,  and 
after  hef  death,  to  the  children  of  her  brother,  Robert 
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Barnes,  deceased,  share  and  share  alike  forever ;  one  other 
of  those  four  parts  I  give  to  her  sister,  Sarah  Sheldon, 
daring  her  natural  life,  and  after  said  Sarah's  death,  then 
to  her  children,  share  and  share  alike,  forever ;  one  other 
of  those  four  parts  I  give  to  my  wife's  sister,  Margaret 
Sheldon,  during  her  natural  life,  and  after  her  death,  to 
her  children,  share  and  share  alike ;  and  the  other  of  those 
equal  fourth  parts  I  give  to  the  children  of  my  wife's  said 
brother,  Robert  Barnes,  deceased,  share  and  share  alike, 
forever,  Item» — The  other  two-thirds  of  my  said  estate, 
real  and  personal,  I  dispose  of  as  follows,  subject  to  my 
said  wife's  life  estate,  namely  :  I  give  one-sixteenth  part 
of  said  two-thirds  to  my  brother  Henry ;  one  other  six- 
teenth part  I  give  to  the  children  of  my  sister  Hannah, 
deceased,  forever,  share  and  share  alike ;  one  other  six- 
teenth part  I  give  to  William  Osborn,  son  of  my  brother 
Jotham,  deceased ;  one  thirty-second  part  of  said  two- 
thirds  I  give  to  my  brother  Jonathan ;  one  other  thirty- 
second  part  of  said  two-thirds  I  give  to  my  brother  Abner ; 
one  other  sixteenth  part  of  said  two-thirds  I  give  to  my 
sister  Nancy,  during  her  natural  life,  and  after  her  decease, 
to  her  children,  share  and  share  alike,  forever.  Item. — ^I 
give  one-third  of  all  the  rest,  residue  and  remainder  of  my 
estate,  real  and  personal,  to  my  brother  Michael,  absolutely, 
forever,  subject  to  my  said  wife's  life  estate.  Item. — All 
the  rest,  residue  and  remainder  of  my  estate,  both  real 
and  personal,  subject  to  my  said  wife^s  life  estate^J.  give  to 
the  following  persons,  to  each  his  or  her  share  absolutely, 
forever,  namely :  one-seventh  thereof  to  each  of  the  three 
children  of  my  sister  Phebe,  deceased,  named  Agnes 
Labaugh,  Sarah  Ann  Jones  and  Thomas  Whitlock,  being 
children  by  said  Phebe's  first  husband,  John  Whitlock ;  and 
also,  one-seventh  to  each  of  the  four  children  of  my  sister 
Sarah,  deceased,  that  is  to  say,  to  William  0.  Dunham, 
Joseph  E.  Dunham,  Amanda  Dunham  and  Emma  Dunham. 
Item. — In  case  of  the  death  of  any  devisee  or  legatee, 
before  me,  unless  his  or  her  share  is  expressly  for  life  only, 
the  same  shall  pass  to  his  or  her  next  of  kin  as  personal 
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estato,  as  if  such  devisee  or  legatee  had  received  the  same, 
and  it  had  passed  from  him  or  her  as  personal  estate,  in 
case  of  intestacy,  but  free  from  his  or  her  debts.  Every 
devise  or  bequest  shall  be  considered  as  vested  as  personal 
estate  at  my  decease,  but  so  as  to  be  subject  to  any  prior 
life  estate  created  by  this  will,  and  not  to  b^ar  interest  in 
favor  of  any  party  until  the  time  for  payment  to  such  party 
arrives.  Lastly. — I  constitute  and  appoint  my  wife  Eliza* 
beth,  executrix,  and  my  friends  Stephen  B.  Hutchings  and 
Abraham  Jones,  executors,  of  this  my  will,  and  they  shall 
not  be  liable  for  anything,  except  each  for  his  own  wilful 
default,  but  each  for  his  own  acts,  deeds  and  wilful  defaults, 
and  not  for  those  of  the  other,  nor  for  joining  in  receipts 
for  conformity,  without  receiving  the  moneys." 

The  said  will  was  proved,  as  a  will  of  real  and  personal 
estate,  before  the  surrogate  of  New  York,  on  the  fourteenth 
day  of  June,  A.  D.,  1842  ;  on  which  day,  letters  testamen- 
tary were  granted  by  the  said  surrogate  to  Stephen  B. 
Hutchings,  one  of  the  executors  named  in  the  said  last  will 
and  testament. 

On  the  17th  day  of  December,  A.  D.,  1842,  letters  testa- 
mentary were  also  granted  by  the  surrogate  of  New  York 
to  Abraham  S.  Jones,  also  one  of  the  executors  named  in 
the  said  last  will  and  testament,  in  conjunction  with  the 
said  Stephen  B.  Hutchings,  theretofore  qualified. 

The  widow  of  the  testator  died  on  or  about  the  27th 
of  September,  A.  D.,  1858.  Letters  testamentary  were  not 
granted  to  her,  and  she  left  her  surviving  the  said  Stephen 
B.  Hutchings  and  the  said  Abraham  S.  Jones. 

The  testator  was,  at  the  time  of  his  death,  seized  of  a 
certain  parcel  of  land,  situate  in  the  city  of  New  York, 
and  described  in  the  case. 

On  the  10th  of  October,  1859,  Stephen  B.  Hutchings  and 
Abraham  S.  Jones,  the  surviving  executors  of  Osborn, 
entered  into  a  written  contract  with  the  defendants,  for 
the  sale  to  them,  and  purchase  by  the  latter,  of  such  parcel 
of  land.  By  the  terms  of  such  contract,  if  the  parties  of 
the  second  part  (the  purchasers)  failed  to  comply  with  the 
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covenant  on  their  part,  they  wore  to  forfeit  $1,000,  which 
was  paid  down  on  signing  the  contract ;  and  if  the  title 
should  prove  defective,  such  sum  was  to  be  returned  to 
them. 

*'  The  said  surviving  executors  have,  since  the  first  day 
of  February,  1860,  the  day  mentioned  in  the  said  agree- 
ment for  the  completion  of  the  purchase,  duly  tendered 
to  the  said  Thomas  Baldwin  and  George  Baldwin,  a  deed 
for  the  premises  above  described,  duly  executed  and 
acknowledged,  and  demanded  the  balance  of  the  money  to 
be  paid  by  the  last  named  parties  upon  the  delivery  of  the 
said  deed,  pursuant  to  the  said  agreement.  The  deed,  as 
tendered,  was  not  objected  to,  as  to  form  and  execution,  by 
the  last  named  parties,  yet  they  refused  to  take  the  said 
deed,  and  to  pay  the  sum  of  six  thousand  five  hundred 
dollars,  so  agreed  by  them  to  be  paid,  as  aforesaid."  A 
copy  of  the  said  deed  is  annexed  to  the  case. 

**  The  said  defendants,  Thomas  Baldwin  and  George 
Baldwin,  objected  to  the  receiving  of  the  said  deed,  on  the 
ground  that  the  said  Stephen  B.  Hutchings  and  Abraham 
S.  Jones  had  not,  under  and  by  virtue  of  the  said  last  will 
and  testament  of  the  said  William  .Osborn,  or  otherwise, 
any  power  or  authority  to  convey  the  real  estate  mentioned 
in  the  said  deed,  or  to  give  a. good  and  sufficient  title 
therefor." 

'*  This  case  is  submitted  by  the  parties  above  named,  to 
the  Superior  Court  of  the  city  of  New  York,  for  the  pur- 
pose of  determining  the  rights  of  the  parties,  according  to 
the  provisions  of  section  372  of  the  Code  of  Procedure. 
And  it  is  agreed,  that  if  the  court  should  be  of  opinion 
that  the  said  Stephen  B.  Hutchings  and  Abraham  S.  Jones, 
executors,  as  aforesaid,  have  power  and  authority  to  convey 
the  said  property,  that  then,  and  in  such  case,  the  said 
court  shall  give  judgment  accordingly,  and  shall  adjudge 
and  decree  that  the  said  defendants,  Thomas  Baldwin  and 
George  Baldwin,  specifically  perform  their  contract  afore- 
said, and  pay  to  the  plaintiffs  the  remainder  of  the  pur- 
chase money  of  the  said  property,  being  the  sum  of  six 
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thousand  five  hundred  dollars,  with  interest  from  the  first 
day  of  I'ebruary,  1860." 

''And  it  is  agreed,  that  if  the  court  should  be  of  opinion 
that  the  said  plaintiffs,  executors,  as  aforesaid,  have  not 
power  and  authority  to  convey  the  said  premises,  that 
then,  and  in  such  case,  the  said  court  shall  give  judgment 
accordingly,  and  that  the  sum  of  one  thousand  dollars, 
already  paid  as  part  of  the  said  purchase  money,  shall  be 
repaid  to  the  said  Thomas  Baldwin  and  George  Baldwin, 
and  the  said  contract  of  purchase  by  them  be  declared 
null  and  void,  and  of  no  force  or  effect ;  and  that  the  said 
parties,  plaintiffs  and  defendants,  may  respectively  have 
such  fiirther  or  such  other  relief  as  to  this  court  may 
appear  proper." 

The  case  was  properly  signed  and  duly  verified. 

E  W.  Walgrove^  for  the  Plaintiffs. 
Messrs.  Berrien  tf  Pert,  for  the  Defendants. 

By  the  Couet.  Hoffman,  J. — ^The  authority  conferred 
ii^  this  will  upon  the  .executors,  is  not  an  estate  in  trust, 
but  a  power ;  an  authority  to  do  an  act  in  relation  to  lands. 
(1  R.  S.  132,  §  14 ;  Lang  v.  Ropke,  5  Sand.  862 ;  Reed  v. 
UnderkUl,  12  Barb.  113;  Tucker  v.  Tucker,  1  Selden,  408.) 
The  power  in  question,  is  a  general  power  in  trust,  (§  114, 
[94,]  1  Revised  Statutes,  734,  article,  Powers.)  By  sec- 
tion 122,  [102,]  the  provisions  of  the  second  article  of  the 
title  from  sections  66  to  11,  both  inclusive,  are  made  appli- 
cable to  powers  in  trust,  and  the  grantees  of  such  powers. 
By  section  [61,]  page  130,  "when  the  purposes  for  which 
an  express  trust  shall  have  been  created,  shall  have  ceased, 
the  estate  of  the  trustees  "shall  also  cease."  So  when  the 
purposes  of  a  power  are  accomplished,  the  power  is  at  an 
end. 

We  are  then  required  to  examine  the  will  of  the  testator 
with  care,  to  ascertain  to  what  extent  and  for  what  pur- 
pose he  has  created  and  conferred  the  power;  and  while 
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on  the  one  side,  his  general  language  should  not  be  strictly 
and  rigorously  construed  so  as  to  admit  of  no  case  for  its 
exercise  which  is  not  to  a  demonstration  within  those  pur- 
poses ;  on  the  other,  if  we  find  that  estates  and  interests 
fully  vested,  are  to  be  affected  by  its  execution,  we  must 
be  scrupulous  in  extending  it,  because  it  would  be,  in 
BO  far,  an  encroachment  upon  that  absolute  right  of  dispo- 
sition which  attends  proprietorship. 

In  construing  this  authority  and  determining  its  extent, 
the  intention  of  the  testator  in  creating  it  must  constitute 
the  guide.  Fronty  v.  Fronty,  (1  Bailey's  £q.  Bep.  517 ;) 
Wilson  y.  TVovp,  (2  Gowen,  195.)  The  devisor  has,  in  the 
first  place,  given  to  his  wife  a  clear  life  estate,  in  all  the 
remainder  of  his  property,  real  and  personal,  after  pay- 
ment of  his  debts;  ''she  to  receive  the  rents,  issues  and 
profits,  during  her  natural  life,  for  her  own  use."  He  has 
then  empowered  her  to  make  leases  during  her  life,  (with 
the  concurrence  of  his  other  acting  executors,)  so  that  such 
leases  commence  in  possession,  and  be  for  not  more  than 
twenty-one  years.  This  bequest  to  her  was  to  be  in  Iftu  of 
all  dower  and  other  claim  upon  his  estate. 

The  language  of  the  authority  is  absolute  and  compre- 
hensive ;  80  much  so  that  we  are  bound  to  see  clearly,  that 
it  is  to  be  restricted  by  force  of  other  clauses,  to  certain 
cases,  or  for  certain  purposes ;  otherwise,  it  undoubtedly 
would  authorize  a  sale  after,  as  well  as  before  the  death  of 
the  widow. 

It  is  not  enough  to  restrain  it  that  portions  of  the  will 
indicate  that  he  contemplated  that  some  of  his  real  estate 
might  remain  unsold  after  her  death.  He  might  well 
expect  that  the  executors  might,  in  exercising  a  sound  dis- 
cretion, leave  portions,  if  not  all,  unsold. 

The  more  important  clause,  19  the  one  which  provides, 
that  "  after  the  sale,  my  wife  shall  have  the  same  interest 
in  the  proceeds  as  she  had  in  the  property  before  the  sale." 
At  the  first  view,  this  would  tend  to  the  conclusion,  that 
the  sale  was  to  be  during  her  life.  But  it  admits  of  the 
meaning,  that  if  a  sale  is  made  either  of  all  the  real  estate, 


NEW  YORK— JULY,  1860.  243 

Hutchjag8  y.  Baldwin. 

or  of  any  portion  while  she  lives,  such  shall  be  her  interest 
in  the  avails.  It  is  not  sufficient  to  overrule  the  compre- 
hensive language  of  the  power. 

There  is  another  clause  of  great  importance.  He  directs 
**  that  every  devise  or  bequest,  shall  be  considered  as  vested 
fts  personal  estate,  at  his  decease,  but  so  as  to  be  subject 
to  any  prior  life  estate  executed  by  this  will,  and  not  to 
bear  interest  in  favor  of  any  party  until  the  time  for  pay- 
ment to  such  party  arrives."  This,  and  other  clauses,  indi- 
cate with  sufficient  clearness,  that  he  meant  and  expected 
that  his  property  should,  for  the  purposes  of  distribution, 
be  treated  as  personal  estate,  and  hence  tend  to  construe 
and  define  the  power  to  sell,  by  which  a  conversion  actually 
into  personalty,  would  be  accomplished,  and  give  it  full 
and  absolute  effect. 

In  Meyrick  v.  Coutts,  (Exch.  1806,  cited  by  Sugden  on 
Powers,  vol.  1,  page  335,)  a  devise  was  to  A.  the  testa- 
tor's wife,  for  life ;  and  after  her  decease,  a  power  to  trus- 
tees to  sell,  and  pay  the  money  among  the  children  of  B., 
who  had  an  infant  child  then  living.  The  court  held  that 
a  sale  could  not  be  made  till  after  the  widow's  decease. 
Here  the  power  did  not  arise  until  her  death. 

In  JVy  V.  Fishj  (Rolls  5,  Aug.  1811,  cited  also  by  Mr.  Sug- 
den on  Powers,  vol.  2,  p.  463,)  a  mother  had  joined  in  a  recov- 
ery and  settlement,  by  which  the  estates  were  limited  to  her 
for  life,  then  to  the  husband  of  her  daughter  for  life,  with 
remainders  over  to  children  of  the  marriage.  There  was 
inserted  a  power  of  sale  at  any  time  during  the  lives  of 
husband  and  wife,  with  their  consent,  and  of  the  survivor. 
A  sale  was  made  in  the  lifetime  of  the  mother.  It  was 
objected  that  the  power  could  not  be  executed  until  her 
death ;  but  the  pijrchaser  was  compelled  to  take. 

Here  the  outstanding  life  estate  did  not  prevent  a  sale, 
because  the  mother  had  united  in  the  instrument  which 
conferred  the  power  on  the  trustees  with  consent  of  the 
husband  and  wife. 

In  Mosdey  v.  Hide,  (17  Queen's  Bench,  91,)  a  sale  made 


£44  •       CASES  IN  THE  SUPERIOR  COtTRT. 

■    - 

Da  Bois  y.  Ray. 

during  the  life  of  a  wife,  when  the  power  wa«  given,  to  be 
exercised  after  her  death,  was  held  invalid. 

This  also  was  a  case  of  a  plain  restriction  to  a  given 
event,  for  the  exercise  of  the  power. 

The  judgment  must  be  for  the  performance  of  the  con- 
tract, payment  of  the  purchase  money  by  the  defendants, 
and  conveyance  by  the  plaintiffs,  according  to  the  submis- 
sion, without  costs  to  either  party. 

Ordered  accordingly. 


A&THUK  Constant  Du  Bois,  Baron  de  Courval,  and  Mart, 
his  wife.  Plaintiffs  and  Appellants,  v.  Mary  Rebecca  Rat, 
Defendant  and  Appellant,  and  Bobe&t  Riy  and  others. 
Defendants  and  Respondents. 

1.  The  testator,  R.  R.,  by  his  last  will  and  testament,  after  making  provision 
for  his  widow,  and  having  at  the  date  thereof  one  child,  £.  S.  R.,  after 
sundry  legacies,  bequeathed  the  rest  and  residue  of  his  personal  pi^perty  to 
his  executorB,  in  trust  for  the  use  of  hift  daughter,  E.  S^R.,  not  to  be  paid 
to  her  until  the  age  of  24;  and  if  she  died  before-  that  time,  leaving  issue, 
such  issue  to  receive  the  same.  All  his  real  estate  he  devised  to  his  daughter, 
E.  S*  R.,  for  her  natural  life,  and  after  her  death,  to  the  child  or  children 
she  might  leave,  when  he  or  she,  or  they,  may  have  attained  the  age  of  21 
years,  in  fee,  with  authority  to  the  executors  to  sell  and  to  lease  for  a  term 
not  exceeding  21  years 

He  then  provided  thiit  in  case  he  should  have  any  other  ehild  or  children, 
'*  either  before  his  death  or  posthumous,''  his  personal  property  should  bo 
divided  among  all  his  children,  (with  limitations  in  respect  to  daughters, 
such  as  applied  to  £.  S.  R.,)  and  each  of  such  children  were  to  share  hia 
real  estate  with  £.  S.  R..  the  previous  provisions  of  his  will  to  be  applicable 
thereto,  and  with  remainder  to  ti|eir  issue.    And  the  testator  then  adds: 

"  6th.  In  case  I  have  no  child  or  children  living  at  the  time  of  my  death,  and 
no  posthumous  child ;  or  in  case  such  child  or  children  should  die  without 
lawflil  issue,  and  thus  I  should  have  no  lineal  descendants,  I  give,  devte 
and  bequeath  my  whole  estate,  real  and  personal,  to  the  children  whom  my 
brother  R.  R.,  and  my  sister  M.,  wife  of  J.  A.  K.,  may  leave,  or  the  cbfld 
or  children  of  any  who  may  die  before  me,  (such  last  named  child  or  chil- 
dren to  inherit  only  its  father's  or  mother's  share,)  to  be  divided  equally 
and  in  equal  parts  among  such  children,  ptr  capUa  and  not  ptr  tiirp€9f 
when  the  eldest  of  such  children  shall  have  attained  the  age  of  84  years; 
each  child  who  at  the  time  of  such  division  may  be  under  age,  to  receivo 
his  or  her  portion  on  reaching  the  age  of  21  years." 


NEW  TORK--JULT,  1860.  •  24S 

■        ■      I  — 1— »  »■■.  II  .1  ■  .III  _|  I  I  — .— — ^— — — — iW»— — —» 

Da  Bois  y.  Ray. 

After  the  making  of  tbe  wffl,  and  before  the  death  of  the  testator,  one  other 
daughter,  M.,  (one  of  the  plaintiffs,)  was  born.  Tbe  widow,  M.  R.  B., 
accepted  the  proFisions  of  the  will  in  lieu  of  her  dower.  The  danghter,  £• 
8.  R.,  died  under  the  age  of  21  years,  without  issue,  haying  neyer  been 
married. 

JSTeU,  1.  That  by  the  tme  oonstmetion  of  the  will,  it  could  not  be  determined 
until  after  the  death  of  both  of  the  daughters,  £.  S.  R.  and  M..  and  the 
death  of  the  testator's  brother,  R.  R.,  and  sister,  M.  A.  K.,  to  whom,  under 
the  ahoye  sixth  seistion  of  the  will,  the  property  of  tbe  testator  would  pass, 
and  until  then  there  were  not  persons  in  being  by  whom  an  absolute  estate 
in  possession  could  be  conyeyed. 

2.  That,  inasmuch  as  the  testator  left  two  children,  abd  his  said  brother  and 
sister  him  suryiving,  the  said  tixth  section  and  the  limitation  oyer  to  the 
cluldren  whom  his  brother  and  sister  might  leaye,  is  inoperatiye  and  yoid 
because  it  suspends  the  power  of  alienation  for  a  period  of  more  than  two 
Ifyes  in  being  at  the  death  of  the  tesUtor.  [1  Rey.  Stat.  728,  §  16, 726,  §  41.] 

8.  That  the  inyalidity  of  the  tixth  clause  does  not  affect  the  bequests  and 
deyises  to  the  daughters  of  the  testator,  so  as  to  prevent  their  taking  effect 
aecording  to  their  tenor;  but  the  contingent  remainders  limited  to  the  chil- 
dren of  his  brother  and  sister  fail,  and  are  to  be  regarded,  as  respects  the 
real  estate,  as  estate  undisposed  of  by  the  will,  and  they  pass  by  descent  to 
his  two  daughters  respectively,  in  equal  shares ;  and  as  to  the  personal 
estate,  they  vest  in  the  said  daughters  equally. 

4.  That  on  the  death  of  the  said  daughter,  £.  3.B.,  tbe  accumulations  of  the 
income  both  of  tbe  real  ^nd  personal  estate,  (not  expended  for  her  use,) 
and  also  her  one-half  of  the  whole  personal  Estate  of  the  testator,  passed 
to  her  next  of  kin,  under  the  statute  of  distributions,  (one-half  to  her 
Mother,  M.  R.  R.,  and  the  oUier  half  to  her  sister,  M.,)  as  her  intestate 
personal  estate.  And.  the  one-half  of  the  real  estate  of  the  testator,  (so 
devised  to  E.  S.  R.  for  lift,)  at  her  death,  under  the  statnte  of  descents,  as 
follows:  one-half  part  thereof  to  her  mother,  M.  R.  R.,  for  life,  with 
remainder  in  fee  to  her  said  sister,  M . ;  and  the  other  one-half  part  to  the 
said  sister,  It*,  in  fee. 

6-  The  moiety  of  the  personal  estate  devised  to  M*,  (she  having  now  become 
24  years  of  age,)  is  vested  absolutely  in  her,  (or  in  her  trustees  under  her 
own  marriage  settlement.)  Tbe  rents  and  profits  of  the  one  moiety  of  the 
real  estate,  pass  by  the  will  to  M.,  during  her  life,  and  at  her  death,  the 
said  moiety,  to  her  issue,  if  any,  in  fee  ;  if  she  dies  without  leaving  issue 
her  surviving,  such  moiety  of  the  real  estate  of  the  testator  will  descend  to 
those  who  are  then,  under  the  statute  of  descents,  entitled  thereto,  as  the 
testator's  undevised  real  estate. 

WooDaurF,  J.,  dissented;  being  of  opinion  that  the  limitation  over,  in  case 
the  two  daughters  of  the  testator  should  die  without  issue^  only  suspended 
the  power  of  alienation  during  the  lives  of  those  two  daughters.  That  on 
their  death  without  issue,  the  estate  would  pass  absolutely  to  such  ehildren 
of  the  testator's  brother  and  sister  as  were  living  at  the  death  of  the  tes- 
tator, and  were  still  living,  and  the  issue  of  any  of  the  children  of  his 
brother  and  sister,  if  any,  who  had  died  before  the  testator.  That  the 
objects  of  the  testator's  bounty  were  not  all  the  children  of  said  brother  and 
aiater  who  might  survive  them,  but  (no  children  having  died  before  the 
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testator)  such  children  as  they  might  have  in  the  lifetime  of  the  testator, 
and  who  should  be  living  when  the  contingency  happened  upon  which  the 
estate  would  go  over.  That  those  who  might  take  are  all  ascertained  at 
the  testator's  death,  and  on  the  death  of  the  testator's  two  children,  the 
estate  would  vest  absolutely  in  such  persons  as,  being  living,  were  entitled 
under  the  will,  and,  therefore,  there  was  no  suspension  of  the  .power  of 
alienation  beyond  the  period  allowed  by  law,  viz.,  two  lives  in  being  at  the 
death  of  the  testator. 

(Before  Boswobth,  Gb.  J.|  Hoffman,  Woodruff  and  RoBsmsoii,  J.  J.) 
Submitted  June  16,  decided  July  7, 1860. 

The  plaintiff,  Mary  Du  Bois,  is  one  of  the  children  of  the 
late  Richard  Ray,  deceased.  The  defendants  are  Mary 
Rebecca  Ray,  the  widow  of  the  said  deceased ;  the  said 
Mary  Rebecca- Ray  and  Robert  Ray,  the  executors  of  his 
last  will  and  testament ;  the  said  Robert  Ray,  James  G. 
King,  and  Lewis  Livingston,  trustees  of  the  property  and 
estate  of  Mary  DuBois,  under  the  marriage  settlement, 
executed  on  her  marriage  with  Arthur  C.  Dubois,  the  other 
plaintiff;  Cornelia  Hamilton,  Robert  Ray,  Jr.,  Nathalie  E. 
Baylies,  and  Richard  G.  Ray,  children  of  Robert  Ray,  the 
brother  of  the  deceased ;  Schuyler  Hamilton,  and  Edmund 
L.  Baylies,  husbands  of  the  said  CordSlia  and  Nathalie ; 
Charles  R.  Eling,  Mary  Nightingale,  John  A.  King,  Jr., 
Elizabeth  Van  Rensselaer,  Richard  King,  Caroline  King, 
and  Cornelia  King,  children  of  Mary,  (wife  of  John  A.  King,) 
sister  of  the  deceased,  and  Phineas  M.  Nightingale,  Henry 
Yan  Rensselaer,  and  James  6.  King,  husbands  of  the  said 
Mary,  Elizabeth,  and  Caroline. 

This  action  was  brought  by  the  plaintiffs  for  the  purpose 
of  settling  the  construction,  determining  the  validity  of 
the  last  will  and  testament  of  Richard  Ray,  late  of  the 
city  of  New  York,  deceased,  and  taking  accounts  of  the 
executors  thereof,  and  was  tried  before  Mr.  Justice  Slosson, 
in  special  term,  on  the  19th  June,  1858. 

The  will  in  question,  was  executed  in  due  form,  to  devise 
and  bequeath  real  and  personal  estate,  was  duly  proved ; 
and  so  far  as  its  provisions  are  material  to  the  points 
involved,  is  as  follows  : 
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''  This  is  the  last  will  and  testament  of  Richard  Rat,  tofit- 
ten  and  published  when  in  sound  mind^  memory,  and  under- 
standing. 

1.  I  direct  my  executors,  hereinafter  named,  to  pay  ali 
my  just  debts  and  charges,  as  soon  as  may  be  after  my 
decease. 

2.  I  give,  devise  and  bequeath  to  my  wife,  Mary  Rebecca 
Ray,  all  my  books,  wine,  horses,  carriages,  furniture,  and 
household  effects  of  every  description ;  also  my  plate,  for 
her  use  during  her  life,  and,  after  her  death,  to  any  child 
or  children,  of  mine  then  living ;  or,  in  case  of  no  such 
child  or  children,  or  no  lineal  descendants  of  such  child  or 
children,  then  to  my  heirs  at  law.  I  also  give,  devise  and 
bequeath  to  my  said  wife,  the  sum  of  twenty-three  thousand 
dollars,  being  about  the  amount  left  to  us,  jointly,  by  her 
father's  will,  after  deducting  various  sums  .advanced  by 
him  on  her  account  previously  to  his  death.  I  also  give, 
devise  and  bequeath  to  my  said '  wife,  in  addition  to  the 
said  sum,  the  annual  sum  of  three  thousand  dollars  a  year, 
to  be  paid  to  her  in  quarter-yearly  payments,  after  my 
decease,  out  of  the  income  of  my  estate.  Also,  I  authorize 
and  direct  my  executors  to  hire  and  procure  for  her  use  a 
stable,  fit  and  commodious,  and  in  every  way  such  as  she 
may  select,  and  to  pay  out  of  my  income,  in  addition  to  the 
annuity  above  given,  a  rent  not  exceeding  three  hundred 
dollars  a  year.  I  hereby  authorize  and  empower  my  said 
wife,  within  one  year  after  my  decease,  to  select,  for  the 
investment  of  the  said  sum  above  bequeathed  of  twenty- 
three  thousand  dollars,  such  bonds  and  mortgages  as  may 
separately  or  together,  amount  to  said  sum,  or  any  stocks 
standing  in  my  name,  taking  them  at  their  market  value, 
three  months  previous  to  the  day  of  my  death.  The  above 
bequests  and  annuity  to  be  in  lieu  and  bar  of  all  claim  of 
dower. 

3.  The  rest  and.  residue  of  my  personal  prdperty  I  give, 
devise  and  bequeath  to  my  executors,  hereinafter  named,  in 
trust  and  for  the  use  of  my  daughter  Elizabeth  Sarah,  not 
to  be  paid  by  them  into  her  hands  until  she  shall  have 
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attained  the  age  of  twenty-four  years;  and  if  she  shall 
marry  before  that  age,  with  the  consent  of  her  mother,  I 
hereby  expressly  charge  my  executors  not  to  pay  to  her 
t)r  her  husband  any  part  of  the  said  personal  property,  or 
of  the  income  arising  therefrom,  unless  he,  the  said  hus- 
band shall,  previously  to  her  marriage,  have  settled  upon 
her,  for  her  private  and  separate  use  and  maintenance,  a 
sum  equal  to  the  one-half  of  the  said  personal  property. 
And  I  hereby  charge  it  upon  her,  as  a  duty  to  her  father, 
to  insist  upon  such  settlement  being  made  beyond  and  out 
of  the  power  of  her  husband  or  herself,  or  both  of  them 
jointly,  to  change.  If  my  said  daughter  should  marry 
without  the  consent  of  her  mother,  my  executors  are  hereby 
directed  not  to  pay  to  her  her  portion  of  my  personal  pro- 
perty until  she  shall  arrive  at  the  age  of  thirty  years ;  and 
until  such  period,  they  are  directed  not  to  pay  her  more 
than  one-half  of  the  income  arising  from  such  portion.  In 
case  of  her  death  before  attaining  the  age  of  twenty-four 
years,  as  aforesaid,  leaving  issue,  such  issue  to  receive,  in 
equal  parts,  her  said  portion  of  her  personal  property. 

4.  All  my  real  estate  I  give,  devise  and  bequeath  to  my 
daughter  Elizabeth  Sarah,  with  all  the  rents,  produce  and 
profits  thereof,  to  have  and  to  hold  for  her  use,  bene- 
fit and  behoof,  for  and  during  the  term  of  her  natural  life, 
and  after  her  death  to  the  child  or  children  she  may  leave^ 
to  be  divided  equally  between  them,  should  she  leave  more 
than  one  child,  when  he,  she  or  they  may  have  attained 
respectively  the  age  of  twenty-one  years,  to  have  and  to 
hold  to  his,  her  or  their  use,  benefit  and  behoof,  forever, 
share  and  share  alike.  And  as  I  have  a  large  estate  at 
Greenwich,  on  or  near  the  Eighth  avenue,  which  may  be 
an  expensive  one  as  regards  charges  and  assessments,  I 
hereby  authorize  and  empower  my  executors,  if  they  con- 
sider it  advisable,  to  sell  such  number  of  lots,  not  exceed- 
ing twenty,  (such  lots  to  be  of  dimensions  not  exceeding 
twenty-five  feet  by  one  hundred  feet,)  as  may  be  necessary 
to  pay  for  such  charges  and  assessments.  I  likewise 
hereby  authorize  and  empower  my  executors,  at  any  time 
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within  fifteen  years  from  the  day  of  my  decease,  to  lease 
the  whole  or  any  part  of  my  said  estate,  on  or  near  the 
Eighth  avenue,  for  the  term  of  twenty-one  years,  and  no 
longer. 

5.  As,  at  the  time  of  making  this  will,  I  have  but  one 
child,  Elizabeth  Sarah  Bay,  I  have  made  no  provision  for 
any  other  child  or  children  I  may  have,  either  before  my 
death  or  posthnmous.  But  my  will,  in  case  of  my  having 
such  child  or  children  as  aforesaid,  is  as  follows  :  My  per- 
sonal property  shall  be  divided  ita  equal  shares  among  my 
children — ^my  daughter  Elizabeth  Sarah  being,  in  such  case, 
entitled  to  her  portion  only,  instead  of  the  whole,  to  be 
paid  to  her  and  secured  to  her  in  manner  and  form  before 
mentioned.  If  any  remaining  child  or  children  should  be 
a  girl  or  girls,  then  the  provisions  of  the  third  section  of 
this,  my  will,  are  to  be  applied  to  her  pr  them.  If  one  or 
more  should  be  a  boy  or  boys,  then  he  or  they  are  to  have 
their  share  of  the  personal  property  paid  into  his  or  their 
hands  when  he  or  they  shall  have  attained  respectively  the 
age  of  twenty-one  years.  The  provisions  of  the  fourth  sec- 
tion of  this,  my  will,  as  regards  real  estate,  are  to  be 
extended  in  like  manner  to  any  child  or  children  .of  mine 
born  subsequently  to  the  date  of  this,  my  last  will ;  he,  she 
or  they  to  have  equal  parts  with  my  said  daughter  Eliza- 
beth Sarah,  a  life  estate  in  said  real  estate,  share  and  share 
alike,  with  remainder  to  their  issue. 

6.  In  case  I  have  no  child  or  children  living  at  the  time  of 
my  death,  and  no  posthumous  child ;  or  in  case  such  child 
or  children  should  die  without  lawful  issue,  and  thus  I 
should  have  no  lineal  descendants,  I  give,  devise  and 
bequeath  my  whole  estate,  real  and  personal,  to  the  chil- 
dren whom  my  brother  Robert  Ray,  and  my  sister  Mary, 
wife  of  John  A.  King,  may  leave,  or  the  child  or  children 
of  any  who  may  die  before  me,  (such  last  mentioned  child 
or  children  to  inherit  only  its  father's  or  mother's  share,) 
to  be  divided  equally  and  in  equal  parts  among  such  chil- 
dren, per  capita  and  not  per  stripes,  when  the  eldest  of  such 
children  shall  have  attained  the  age  of  thirty-four  years ; 
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each  child  who  at  the  time  of  such  division,  may  be  under 
age  to  receive  his  or  her  portion,  on  reaching  the  age  of 

twenty-one  years. 

•  «  •  •  •  • 

8.  I  appoint  my  wife,  Mary  Rebecca  Ray,  executrix,  and 
my  brother,  Robert  Ray,  and  my  friend,  Augustus  Fleming, 
executors  of  this,  my  last  will  and  testament;  my  said 
executors  to  act  as  co-executors  and  co-trustees  with  the 
surviving  executor  and  executors  of  James  Boggs,  deceased, 
as,  by  the  last  will  and  testament  of  the  said  Jan^es  Boggs, 

is  expressly  directed. 

•  •  •  •  •  # 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  twenty-second  day  of  March,  in  the  year  one  thou- 
sand eight  hundred  and  thirty-four. 

RICHARD  RAT,  [l.  s.] 

Published,  &c.,  &c. 

The  testator  died  on  the  2l8t  of  May,  1836,  leaving  the 
defendant,  Mary  Rebecca  Ray,  his  widow  and  two  daugh- 
ters, Elizabeth  Sarah,  and  Mary,  (one  of  the  plaintiffs,) 
him  surviving.  At  the  time  of  the  making  of  his  will,  the 
testator  had  but  one  daughter,  and  after  that  time,  (viz. 
February  9, 1855,)  the  said  Mary  was  born. 

The  testator,  who,  together  with  his  brother  Robert  Ray, 
and  his  sister  Mary,  wife  of  John  A.  King,  was  seized  of  lands 
between  the  Eighth  and  Eleventh  avenues,  in  the  city  of 
New  York,  under  the  will  of  their  father ;  on  the  first  of  May, 
1834,  entered  into  an  agreement  with  his  said  brother  and 
sister  and  her  husband,  for  the  filling  up  of  low  grounds, 
removal  of  buildings,  making  of  bulkhead  on  the  Hudson 
river,  and  other  like  improvements,  the  expenditures  to  be 
equally  divided.  Under  this  agreement,  Robert  &ay,  who 
was  charged  with  the  oversight  of  the  work,  made  large 
expenditures.  This  agreement  is  not  material  to  be  stated 
at  length ;  it  is  mentioned  to  explain  how,  in  the  manage- 
ment of  the  estate  by  the  executors  and  in  the  payment  of 
taxes  and  assessment,  large  advances  were  made  from  the 
personal  estate  for  the  preservation  and  improvement  of 
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the  real  estate  which  it  was  not  denied  ought  to  be  repaid 
from  the  real  estate  or  its  income,  in  reimbursement  of  the 
personal  estate  as  the  several  interests  of  the  parties  in 
real  or  personal  estate  might  require,  according  to  the  con- 
struction of  the  will,  or  according  to  the  laws  of  descent 
and  of  distribution,  if  the  will  should  be  held  invalid.  And 
the  income  of  the  real  estate  and  the  income  and  mass  of 
the  personal  estate,  were  kept  by  the  executors  in  a  com- 
mon fimd,  and  all  disbursements,  including  the  education 
and  mayitenance  of  the  said  Elizabeth  Sarah,  nntil  her 
death,  were  paid  therefrom.  All  the  expenditures  of  the 
executors  were  found  to  be  proper  and  were  not  objected  to 
bjany  of  the  parties ;  and  all  the  debts  and  legacies  of  the 
testator  have  been  discharged  and  satisfied. 

At  the  time  of  the  death  of  the  testator,  Robert  Ray, 
his  brother,  was  living,  and  also  his  children,  Cornelia,  (now 
wife  of  Schuyler  Hamilton,)  and  Robert  Ray,  (the  younger ;) 
and  at  that  time,  his  sister  Mary,  wife  of  John  A.  King, 
was  living,  and  also  their  children  Charles  Ray  King,  Mary, 
(wife  of  Phineas  M.  Nightingale,)  John  A.  King,  (the 
younger,)  Elizabeth,  (wife  of  Henry  Van  Renesselaer,)  Rich- 
ard, Caroline,  (wife  of  James  G.  King,)  and  Cornelia.  And 
since  the  death  of  the  testator,  two  other  children  have 
been  born  to  the  said  Robert  Ray,  viz.  Nathalie,  (now  wife 
of  Edward  L.  Baylies,)  and  Richard  C.  Ray,  infant,  under 
the  age  of  twenty-one.  And  all  of  these  persons  are  now 
living  i^nd  are  now  defendants  in  this  suit,  and  the  eldest 
has  attained  the  age  of  thirty-four  years  and  upwards. 
Elizabeth  Sarah,  daughter  of  the  testator,  died  on  the  sec- 
ond day  of  April,  A.  D.,  1840,  under  the  age  of  twenty-one 
years,  intestate,  and  without  having  been  married,  or  having 
had  issue ;  leaving  surviving,  her  mother,  the  said  Mary 
Rebecca  Ray,  and  her  only  sister  Mary  de  Courval,  the 
plaintiff,  her  only  heirs  at  law  and  next  of  kin. 

Mary,  the  other  daughter,  on  the  second  day  of  July, 
1856,  married  the  plaintiff,  Arthur  Constant  Du  Bois,  Baron 
de  Courval,  they  having  previously  entered  into  an  ante- 
nuptial settlement  by  which  all  her  estate,  real  and  per- 
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sonal,  was  conveyed  to  Robert  Ray,  James  G.  King,  and 
Lewis  Livingston,  as  trustees. 

Mary  Rebecca  Ray,  the  widow  of  the  testator,  accepted 
the  provisions  in  his  will  in  satisfaction  of  her  dower. 

There  were  other  facts  found  affecting  the  account  to  be 
taken,  but  npt  material  'to  the  questions  discussed  in  the 
general  term. 

And  thereupon  the  said  justice  did  find  as  conclusions 
of  law: 

'^  That  on  the  death  of  the  testator,  Richard  Ray,  one- 
half  of  his  residuary  personal  estate  vested  in  his  daughter 
Elizabeth  Sarah,  and  the  other  half  in  her  sister  Mary, 
subject  to  the  provisions  and  limitations  in  the  will  in 
respect  thereto  contained. 

'*  That  on  the  death  of  the  said  Elizabeth  Sarah,  one- 
half  of  her  moiety  of  said  personal  estate  became  distri- 
butable, under  the  statute,  to  her  mother,  the  said  Mary 
Rebecca  Ray,  and  the  other  half  to  her  surviving  sister, 
Mary  de  Courval,  subject  to  the  provisions  in  the  sixth 
clause  of  the  will  contained,  in  the  event  of  Mary  dying 
without  issue. 

"  That  the  real  estate  of  the  testator  vested  on  his  death, 
one  moiety  thereof  in  said  Elizabeth  Sarah  for  life,  and 
the  other  moiety  in  said  Mary  for  life,  with  remainder  in 
each  case  to  their  respective  issue. 

*'  That  on  the  death  of  the  said  Elizabeth  Sarah  without 
issue,  her  moiety  of  the  real  estate  passed,  as  undevised 
estate,  by  descent  to  her  sister  Mary,  as  her  next  heir  at 
law,  who  became  vested  therein  with  a  fee,  determinable 
by  her  own  death  without  issue. 

'*  That  in  the  event  of  Mary's  death  without  issue,  the 
entire  real  and  personal  estate,  including  both  moietiea 
aforesaid,  will  become  immediately  vested  in  equal  shares 
in  the  children  of  Robert  Ray  and  Mrs.  John  A.  King, 
living  at  the  time  of  the  happening  of  such  contingency, 
there  being  no  issue  of  any  of  their  children  who  died 
before  the  testator.  Such  children  will  take  an  estate  in 
fee  in  the  real  estate,  and  an  absolute  property  in  the 


NEW  TORK-^ULY,  1860.  258 

Da  Boifl  ▼.  Ray. 

perBonal  estate,  but  sabject  to  open  and  let  in  after  born 
children,  if  any,  of  the  said  Robert  Ray  and  Mary  King, 
or  either  of  them;  and  euch  estate  will  so  vest  imme- 
diately, notwithstanding  the  said  Robert  Ray  and  Mrs. 
King  may,  one  or  both,  be  living  at  the  death  of  the  said 
Mary  de  Conrval. 

"And  the  property  will  be  subject  to  division  among 
rach  of  them  as  are  of  full  age,  when  the  eldest  of  such 
children  shall  attain  the  age  of  thirty-four,  or  immediately, 
if  that  age  shall  have  been  passed  at  the  happening  of 
such  contingency,  notwithstanding  the  said  Robert  Ray 
and  Mrs.  John  A.  King  may  both,  or  either  of  them,  be 
then  living,  subject,  nevertheless,  to  open  and  let  in  after 
born  children  as  aforesaid. 

"That  the  words  'may  leave,'  in  the  sixth  clause  of  the 
will,  are  to  be  construed  in  view  of  all  the  provisions  of 
the  will  as  synonymous  with  '  may  have ;'  and  that  the 
word  'or,'  immediately  following  those  words,  is  to  be 
read  as  'and ;'  and  that  the  clause  thus  read  is  to  be  con- 
strued as  vesting  the  entire  estate  in  immediate  interest, 
in  the  contingency  before  mentioned,  in  the  nephews  and 
nieces  in  the  two  families  named,  living  at  the  happening 
of  the  contingency,  and  the  children  of  any  such  nephews 
or  nieces  who  may  have  died  before  him,  leaving  children, 
and  in  after  born  children  as  aforesaid,  notwithstanding 
hia  said  brother  and  sister,  one  or  both,  may  be  living  at 
the  time  of  the  happening  of  such  contingency,  to  be 
divided  among  them  whenever  the  eldest  of  such  children 
shoold  have  attained  the  age  of  thirty-four  years,  and  that, 
consequently,  there  is  no  suspension  of  the  power  of  aliena- 
tion during  those  two  latter  lives,  and  the  devise  over  is 
not  void  as  contrary  to  the  statute  against  perpetuities. 

"That  the  statute  having  defined  the  meaning  of  the 
words  'without  issue,'  to  be  'issue  living  at  the  death 
of  the  person  named  as  ancestor,"  the  expression  in  said 
sixth  clause — '  or  in  case  such  child  or  children  (his  own) 
Bhould  die  without  lawful  issue ' — ^is  not  to  be  construed 
as  intending  an  indefinite  failure  of  issue. 
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'*  There  must  be  a  reference  to  take  the  accounts  of  the 
acting  executor,  Robert  Bay,  in  taking  which,  the  expend!* 
tures  upon  the  Eighth  avenue  property  must  be  charged 
against  it,  and  against  the  proceeds  of  the  lots  ordered  by 
the  will  to  be  sold,  in  exoneration  of  the  personal  estate  ; 
and  should  there  be  any  surplus  of  such  proceeds,  it  must 
be  applied  towards  the  extinguishment  of  the  expenditures 
on  No.  77  Water  street,  and  the  rear  building ;  and  such 
expenditures  are  adjudged  to  be  a  lien  on  those  properties 
in  the  hands  of  the  parties  ultimately  entitled  thereto,  for 
any  balance  of  such  expenditures  not  thus  extinguished." 

And,  thereupon,  judgment  was  entered  accordingly. 

A  reference  was  ordered  to  Wickham  Hoffman,  Esq.,  by 
whom  the  accounts  of  the  executors  were  stated,  and  on 
the  coming  in  of  his  report  a  judgment  was  entered  affirm- 
ing the  validity  of  the  will,  and  settling  the  accounts  in 
conformity  with  the  conclusions  of  the  justice  at  special 
term. 

The  plaintiffs,  and  the  defendant  Mary  Rebecca  Ray, 
respectively,  filed  exceptions  and  appealed  from  parts  of 
the  judgment,  raising  the  questions  discussed  by  the 
counsel  on  their  appeal. 

[The  appeal  was  argued  at  the  March  term,  1860,  before 
Woodruff  and  Robertson,  J.  J.  They  did  not  agree,  and 
a  re-argument  was  argued.  The  case  was  submitted  June 
16,  1860,  on  the  points  of  counsel,  as  follows  :j 

Daniel  Lord,  for  the  Appellants. 

As  to  the  personal  estate  of  Elizabeth  Sarah  Ray,  the 
deceased  daughter,  under  the  testator's  will : 

I.  By  the  third  clause,  as  modified  by  the  fifth,  on  the 
birth  of  her  sister,  Elizabeth  Sarah  was  absolutely  entitled 
to  one-half  of  the  testator's  personalty,  subject  to  deferred 
possession  until  the  age  of  twenty-four  years. 

1st.  The  income  up  to  her  death  was  absolutely  hers ; 
this  was  rightly  accounted  for  in  equal  shares  to  her  mother 
and  sister,  as  next  of  kin. 
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2d.  The  principal  was  given  to  ber  by  the  third  section, 
and  should  have  been  accounted  for  in  the  same  manner, 
unless  well  given  over  by  the  sixth  clause  of  the  will. 

n.  The  limitation  over  to  the  children  which  Bobert 
Bay  and  Mary  King  should  leave,  was  only  in  the  event  of 
the  testator  leaving  no  lineal  descendants  living  at  the 
time  of  his  death,  or  the  death  of  Elizabeth. 

Ist.  By  direct  expression,  the  children  whom  Bobert  and 
Mary,  his  brother  and  sister,  should  leave,  were  not  to  take 
if  any  of  his  own  children  survived. 

The  limitation  is,  '*  if  I  should  have  no  descendants." 
This  means  either,  at  the  testator's  death  or  at  the  death 
of  Elizabeth,  or  an  indefinite  failure  of  issue. 

On  the  two  first  constructions,  the  contingency  did  not 
happen. 

On  the  last,  it  was  an  estate  tail  by  implication.  The 
statute  does  not  over-ride  express  words. 

2d.  The  rule  of  the  Revised  Statutes  as  to  failure  of 
issae  (1  B.  S.  724,  S.  22  ;  of  the  creation,  &c.,  of  estates — 
applied  to  personalty — 1  B.  S.,  773,  S.  2 ;  of  accumulation 
of  personal  property  and  of  expectant  estates  in  such  pro- 
perty,) refers  to  the  testator's  death  as  the  time  to  be 
presumed  for  determining  if  issue  has  failed. 

3d.  It  is  not  natural  to  create  a  second  life  estate  in  the 
sarviving  daughter  by  mere  implication,  cutting  down  her 
interest  in  order  to  favor  nephews  and  nieces. 

4th.  By  the  third  clause,  the  personalty  was  to  be  freed 
from  trust  on  the  child  attaining  the  age  of  twenty-four, 
or  its  earlier  marriage,  and  paid  to  her  absolutely ;  although 
it  may  be  a  possible,  yet  it  is  an  unnatural  construction, 
that  money  thus  given  to  her  should  be  subject  to  a>limita- 
tion  over  on  her  death,  to  any  other  person. 

5th.  The  limitation  over  has  full  and  fair  efiect,  by 
applying  it  to  a  death  of  all  his  children,  and  their  issue, 
in  the  testator's  life.  .He  had  but  one  at  the  making  of  his 
will.  His  language  is,  '^  In  case  I  have  no  child  or  children 
living  at  the  time  of  my  deathr-ot  in  case  such  child  or 
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children  should  die  without  issue,  and  thus  I  should  have 
no  lineal  descendants,  &c." 

The  present  verb  have,  refers  to  the  time  of  the  testa- 
tor's death  ;  that  is  the  time  alone  referred  to. 

6th.  When  the  testator  contemplates  a  period  subsequent 
to  his  own  death,  he  uses  the  words  **  leave,"^ — "  to  chil- 
dren whom  my  brother  may  leave,  Ac." 

7th.  The  giving  of  a  nephew's  or  niece's  share  to  its 
children,  only  in  case  of  death  in  the  testator's  life,  also 
shows,  that  the  failure  of  issue  on  which  the  estate  was  to 
go  over,  was  at  the  testator's  death  only, 

8th.  When  survivorship  is  not  expressly  applied  by  the 
language  of  a  will  to,  a  different  time,  it  must  be  referred 
to  the  death  of  the  testator.  {Moore  v.  Lyons,  25  Wend. 
B.  119.)  For  similar  reasons,  limitations  over  should  refer 
to  the  same  period.     (1  B.  S.  724,  §  22.) 

Therefore,  as  the  event  of  the  testator  dying  without 
lineal  descendants  did  not  take  place,  the  executory  devise 
over  to  the  children  of  Robert  and  Mary,  the  sisters,  did 
not  displace  the  gift  to  the  child.  (  WcUdron  v.  Gianini,  6 
Hill  Bep.  601.)  And  the  judgment  is  wrong  in  the  fifth 
section,  subjecting  the  property  to  the  limitations  over  to 
nephews  and  nieces. 

III.  Again,  the  executory  devise  over  on  Elizabeth 
Sarah's  share  of  personalty  to  the  children  whom  the 
brother,  Robert,  and  sister,  Mary,  should  leave,  was  too 
remote,  as  embracing  more  than  the  lives  of  two  persons 
in  being  at  the  testator's  death. 

Ist.  The  test  of  remoteness  is  given  in  the  1  R.  S.  723, 
^§  14  and  15  ;  *'  which  shall  suspend  the  absolute  power  of 
alienation  for  a  longer  period,"  &c.,  (t.  e.  §15,)  "than  the 
continuance  of  not  more  than  two  lives  in  being  at  the 
creation  of  the  estate."  "  Such  power  is  suspended  when 
there  are  no  persons  in  being  by  whom  an  absolute  fee  in 
possession  can  be  conveyed."     (§  14.) 

2d.  In  the  present  instance,  the  limitation  to  the  chil- 
dren which  Mr.  Ray  and  Mrs.  King  should  leave,  is  not  to 
take  effect  until,  1,  the  death  of  Elizabeth  Sarah ;  2,  of 
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Mary  (the  two  daughtera);  3,  of  Robert,  the  brother;  4, 
of  Mary,  the  Bister. 

Until  the  lives  of  the  daughters  expired,  it  would  be 
uncertain,  if  they  wonld  not  leave  issue ;  and  until  the^ 
lives  of  the|Ji>rother  and  sister,  what  issue  the  latter  would 
leave — and  issue  born  during  their  lives,  and  prior  to  their 
child  attaining  34  years,  would  be  entitled  to  take  shares. 
{Crone  v.  Odell,  1  Ball  A  B.  449 ;  Brovm  v.  Groombridge,  4 
Mad.  B.  494  ;  Jtndrews  v.  Partington^  [the  note]  3  Bro.  C. 
C.  401.) 

3d.  This  fxind  would  not  be  divisible  until  the  expiration 
of  these  four  lives,  and  would  therefore  be  a  pex-petuity 
within  the  prohibiting  rule.  (See  Jennings  v.  Jennings,  3 
Seld.  R.  547.) 

4th.  The  theory  that  the  contingent  limitation  over 
would  vest  in  the  class  of  nephews  and  nieces  on  the  death 
of  the  survivor  of  the  daughters,  does  not  remove  the 
objection ;  since,  as  other  children  may  be  afterwards  born 
to  Robert  Ray  or  Mrs.  King,  they  would  be  entitled ;  and 
thus  even  if  the  shares  of  the  nephews  be  vested,  they 
are  defeasible  by  the  birth  of  others  of  the  class.  There- 
fore,  no  persons  eould,  until  their  four  lives  are  expired, 
convey  an  absolute  foe  in  possession,  nor  could  the  estate 
be  divided.  Although  estates  may  vest  in  a  class,  and 
open  to  let  in  those  after  bom,  yet  that  contingency  must 
be  limited  within  the  time  of  the  rule.  {Leake  v.  Robinson, 
2  Merivale  R.  278.) 

5th.  There  is  nothing  in  the  will  to  show  that  the  tes- 
tator did  not  use  the  word  '*  leave,"  in  the  sense  of  his 
brother  and  sister  deceasing.  Robert  Ray,  being  in  fall 
life  at  the  deaths  of  the  two  daughters,  cannot  be  said  to 
leave  children.  {Doe  v.  Knowles,  1  Barn.  &  Adol.  324; 
Cross  Y,  Cross,  7  Simons,  201.) 

6th.  No  such  construction  is  called  for  to  let  in  the  chil- 
dren of  nephews,  Ac,  since  that  is  expressly  provided  for. 
,In  Doe  V.  Provoost,  (4  John.  R.  63,)  the  leading  case  for 
any  other  rule  was  decided  on  such  a  supposed  urgency. 

7th.  The  actual  view  of  the  testator  did  not  take  in  such 
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ranging  around  of  his  estate  after  his  death;  but  he 
intended  the  provisions  of  his  will  to  take  effect  at  that 
time. 

As  to  the  personalty  given  to  Madme.  de  Courval,  by  the 
will : 

lY.  She  was  entitled  to  one  moiety  absolutely,  on  the 
same  grounds  as  are  presented  in  the  case  of  her  sister. 

At  the  testator's  death,  it  was  not  to  be  known  which  of 
the  daughters  would  survive,  and  the  shares  of  both  stood 
on  the  same  limitations  precisely. 

y .  The  share  which  Mary  took  on  the  death  of  Elizabeth 
Sarah,  the  eldest  daughter,  vested  in  her  absolutely,  being 
absolutely  vested  in  Elizabeth  Sarah  on  the  father's  death. 

So,  also,  the  share  which  the  mother,  Mary  Rebecca  Ray^ 
took. 

As  to  the  real  estate  of  Elizabeth  Sarah  Ray: 

VI.  By  the  fourth  clause  of  the  will  as  modified  by  the 
fifth,  one  moiety  of  the  land  was  devised  to  Elizabeth  Sarah 
for  her  life : 

*'And  after  her  death,  to  the  child  or  children  she  may 
leave;"  again  expressed,  "  with  remainder  to  her  issue." 

As  there  was  no  issue  born,  this  remainder  never  took 
effect.  And  the  inquiry  opens,  if  there  is  any  limitation  in 
this  event. 

The  only  clause  from  which  it  can  be  urged  is  the  sixth. 

YIL  The  limitation  in  remainder  to  the  children  which 
Robert  Ray  and  Mary  Sang  should  leave,  did  not  take  effect, 
because  it  was  founded  on  the  testator's  having  no  child 
living  at  his  death :  he  had  two. 

The  first,  second,  fifth,  sixth,  seventh  and  eighth  propo- 
sitions under  the  second  point,  are  eqiudly  applicable  to 
this. 

YIII.  The  limitation  in  remainder,  to  the  children  which 
Robert  Ray  and  Mary  King  should  leave,  was  also  void  for 
remoteness. 

Ist.  The  first,  second,  third,  fouHh,  fifth,  sixth  and  seventh 
propositions  under  the  third  point,  are  equally  applicable 
to  this. 
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2d.  And,  moreover,  the  other  daughter  and  the  mother, 
as  heirs  at  law  to  Elizabeth  Sarah,  are  not  to  be  disin- 
Lerited  without  express  terms  or  necessary  implication; 
when  the  testator  has  failed  to  foresee  or  provide  for  any 
circumstances  or  states  of  his  kindred  or  estate,  specula- 
tion as  to  what  he  might  have  intended  if  he  had  foreseen, 
or  as  to  complications  from  the  absence  of  foresight,  can- 
not be  indulged  in  to  defeat  the  heirs  at  law. 

Especially  so,  when  the  effect  is  to  postpone  a  daughter 
to  distant  relatives,  and  to  render  the  estate  incapable  of 
beneficial  improvement  from  the  absence  of  a  present  power 
to  give  an  absolute  fee.     (Cruise  Devise.,  ch.  10,  §  18.) 

3d.  Therefore,  this  moiety  of  the  real  estate,  subject  to 
the  life  estate  of  Elizabeth  Sarah,  would  descend  in  fee  to 
the  two  daughters — one-half  to  herself,  one-half  to  Madme. 
de  Courval — say  one-fourth  of  the  lands  to  each. 

4th.  And,  on  Elizabeth  Sarah's  death,  this  descended 
fourth  went  by  inheritance  to  Mary  Rebecca  Bay,  for  life, 
as  to  a  moiety,  and  subject  thereto,  to  Madme.  de  Courval 
in  fee. 

As  to  Madme,  de  CouroaPs  real  estate,  under  the  will  of 
her  father : 

IX.  She  had  an  express  estate  for  life,  with  a  remainder 
to  her  issue,  in  one  moiety.  But  subject  to  this,  the 
remainder  does  not  take  effect  in  the  nephews  and  nieces 
of  the  testator,  for  the  same  reasons  as  are  applied  to  her 
sister's  share. 

On  the  testator's  death,  the  reversion  in  this  moiety 
vested  in  his  two  daughters,  subject  to  the  contingency  of 
Madme.  de  Courval  having  issue  to  take. 

This  is  not  the  case  of  conflict  between  one  general 
intent  and  a  particular  intent,  from  the  expressions  of  a 
will. 

But  it  is  the  case  of  a  want  of  intent,  from  not  fore- 
seeing contingencies,  and  the  court  cannot  supply  that  to 
disinherit  heirs. 

Points  of  Mary  Rebecca  Ray: 

She  insists  on  her  being  entitled  to  the  portions  of  the 
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real  and  personal  estate,  on  the  death  of  Elizabeth  Sarah 
Bay,  which  are  specified  in  the  preceding  points,  freed  of 
the  limitation  over  to  the  nephews  and  nieces. 

Marshall  S.  Bidwdl^  for  the  Defendants,  (Respondents.) 

I. — By  the  devise,  in  the  sixth  clause,  upon  the  contin- 
gency of  the  death  of  the  testator's  children,  without  leav- 
ing lawful  issue,  the  children  of  Robert  Ray  and  Mrs.  Mary 
King,  then  living,  and  the  issue  of  any  then  dead,  will  take 
the  esitate. 

1.  The  children,  who  are  to  take  upon  that  contingency, 
are  described  in  the  will,  as  **  the  children  whom  Robert 
Ray  and  Mrs.  King  may  /eave,  <fec.,  or  the  child  or  children, 
if  any,  who  may  die  before  the  testator;"  but  the  will 
should,  nevertheless,  be  construed  as  if  the  devise  had  been 
in  terms  to  all  the  children  of  his  brother  and  sister^  and 
the  child  or  children^  if  any,  who  may  die  before  him. 

2.  This  will  not  be  a  violent  or  unreasonable  construc- 
tion ;  it  will  render  the  will  conformable  to  law,  and  accom- 
plish the  testator's  principal  intention;  whereas,  a  strict 
literal  construction  not  only  renders  the  will  absurd,  insen- 
sible and  inconsistent,  but  will  defeat  altogether  the  tes- 
tator's intention.  This  result  will  be  made  apparent  by 
the  following  considerations  : 

1st.  Literally,  the  devise  is  to  the  children,  whom  his 
brother  and  sister  may  leave,  or  to  the  child  or  children,  if 
any,  who  may  have  died  before  the  testator — that  is,  not  to 
all  jointly,  but  to  one  'or  the  other,  leaving  it  altogether 
uncertain  which  of  them  should  take,  so  that  neither  could 
take  on  account  of  this  uncertainty,  and  both  could  not 
take>  together,  because  literally  it  is  given  only  to  the  one 
or  the  other.     {Shuldam  v.  Smith,  6  Dow,  P.  C.  22.) 

It  is  obvious,  therefore,  that  the  strict  literal  construc- 
tion cannot  be  sustained. 

2d.  If  the  literal  construction  be  adhered  to,  there  may 
be  an  interval  between  the  death  of  testator's  children 
without  iflsue,  and  the  death  of  his  brother  and  sister; 
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and,  during  thai  interval^  his  real  and  personal  propertj* 
would  be  undisposed  of.  Now,  he  was  professedly  disposing 
of  the  residue  of  his  estate,. and  a  gift  of  the  residue  is  a 
gift  of  all  the  testator's  interest  and  estate  not  previously 
disposed  of;  it  is,  therefore,  inconsistent  with  a  partial 
intestacy.  There  can  be  no  doubt,  therefore,  that  he  did 
not  intend  such  a  partial  intestacy,  leaving  the  property  ad 
wttrim  to  be  divided  amongst  his  heirs  and  next  of  kin ; 
this  would  be  contrary  to  every  reasonable  as  well  as  legal 
presumption.  (Ward  on  Leg.  11,  12;  Booth  v.  Booths  4 
788.407;  Bird  v.  Hunsdon,  2  Swan's  B.  345,  846;  S.  0. 
1  Wils.  Gh.  B.  466.) 

If  there  should  be  a  partial  intestacy  on  the  death  of  the 
testator's  children  without  issue,  and  their  mother  should 
then  be  living,  the  inheritance  of  the  real  estate  would 
descend,  during  the  lives  of  his  brother  and  sister,  to  the 
mother  for  her  life,  determinable  as  to  each'  moiety,  on  the 
death  of  his  brother  and  sister  respectively,  and  afterwards, 
(if  she  should  die  before  them,)  to  the  testator's  brother 
and  sister  for  life,  each  of  them  taking  a  moiety  for  life. 
(1  B.  S.  752,  sec.  6.)     The  personal  estate,  during  the  same 
time,  would  be  distributable  as  follows,  namely :  one-third 
part  to  the  testator's  widow,  and  the  other  two-third  parts 
to  the  representatives  or  legatees   of  the  children.     (It 
should  be  remembered  that  this  construction  supposes  it 
to  have  been  the  intention  of  the  testator  that  they  should 
severally  take' their  respective  parts  only  during  the  inter- 
val between  the   deaths  of  the  testaior^s  children,   and  the 
deaths  of  his  brother  and  sister,)    Is  it  presumable  that  the 
testator  intended  to  allow  such  a  partial  intestacy,  with 
such  consequences ;  especially,  as  he  had  made  ample  pro- 
vision by  his  will  for  his  widow  ? 

Did  he  not  intend  that,  if  his  children  should  die  without 
issue,  his  estate  should  eo  instanti  vest  in  the  children  whom 
his  brother  and  sister  might  then  have,  without  waiting  to 
Ascertain  what  children  they  might  leave  ?  It  certainly 
must  be  so ;  a  different  construction  would  be  unreason- 
able.   If  80,  then  that  would  be  the  period  of  distribution, 
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and  none  who  came  in  esse  afterwards,  could  take.  (2  Wil- 
liams on  Exrs.  9S4 ;  Whithread  v.  Uyrd  St.  John^  10  Ves. 
R.  152;  Gilbert  v.  Boorman,  11  Ves.  R.  238;  Godfrey  v. 
Davis,  6  Ves.  R.  49 ;  Aytm  v.  Jiyton,  Cox.  R.  328 ;  Blandr 
ford  V.  Thackerell,  2  Vesey,  Jr.  238 ;  Collin  v.  Collin,  1 
Barb.  Ch.  R.  630,  631.) 

3d.  A  literal  construction  would  suspend  the  absolute 
ownership  and  power  of  alienation  for  a  longer  period  than 
during  two  lives  in  being,  at  the  commencement  of  the 
estate,  (the  death  of  the  testator,)  and  therefore  would  be 
illegal  and  void,  and  (as  to  the  executory  limitation  depend- 
ent upon  the  death  of  his  daughters  without  issue)  would 
defeat  the  testator's  intention  altogether. 

But,  it  is  a  settled  and  familiar  rule,  that  such  a  con- 
struction shall  be  adopted,  if  possible,  as  will  make  a  pro- 
vision consistent  with  law  rather  than  repugnant  to  it ;  it 
will  be  presumed  that  a  man  intends  to  comply  with  the 
law  rather  than  to  violate  it ;  to  do  what  the  law  will  allow 
and  not  to  attempt  to  do  what  the  law  will  not  allow,  and 
will  frustrate  and  render  void.  As  it  is  supposed  that  a 
man  knows  the  law,  (Jer.  Eq.  53,)  although,  in  making  a 
will,  (being  often  inops  consilii,  and  obliged  to  act  in  haste,) 
he  is  liable  to  express  his  intentions  inaccurately,  this  is, 
especially  in  regard  to  a  will,  a  most  reasonable  presump- 
tion and  rule  of  construction,  and  it  has  the  force  of  author- 
ity, as  well  as  of  reason  and  common  sense,  in  its  favor. 
(Co.  Litt.  42,  a,  b.;  Best  on  Pres.  67,  pi.  56;  Butler  v. 
Butler,  3  Barb.  Ch.  R.  310;  Mason  v.  Jones,  2  Barb.  S. 
C.  R.  244 ;  Wilmot's  Opinions,  30*7,  [cited  incorrectly  as 
to  the  page,  309  instead  of  307,]  5  Taunt.  R.  410 ;  1  P. 
Wms.  432.)  ("  This  construction  shall  be  more  favored  in 
regard  it  supports  the  will,  whereas  the  other  destroys  it.") 

4th.  The  law  favors  the  vesting  of  estates,  (4  J.  R.  65  ; 
25  Wend.  R.  126  J  1  Ves.  Senr.  114,)  whereas  the  literal 
construction  may  suspend  the  vesting,  after  the  death  of 
the  children  without  issue,  until  the  death,  also,  of  his 
brother  and  sister. 

5th.  According  to  the  literal  construction,  the  descend- 
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ant  of  any  child  of  Robert  Bay  or  Mrs.  King,  who  should 
die  after  the  testator,  but  before  the  parent  of  such  child, 
would  be  excluded,  although  the  descendant  of  a  child  who 
died  htfwrt  the  testator,  is  included  as  one  of  the  devisees. 

Certainly  this  cannot  be  a  reasonable  or  true  construe* 
tion  of  the  testator's  intention. 

6th.  If  the  literal  construction  should  be  adhered  to,  and 
the  distribution  should  be  postponed  until  the  death  of  the 
testator's  brother  and  sister,  as  well  as  of  his  children,  yet 
on  the  death  of  the  latter,  (if  not  on  his  own  death,)  the 
estate  will  immediately  vest  in  the  children  of  his  brother 
and  sister  then  living,  although  their  respective  parents 
may  not  then  be  dead.  {Doe  v.  Provoostf  4  J.  B.  61 ;  JVV- 
dine  v.  Greenfreld,  7  Paige's  B.  548;  Williamson  v.  Field, 
2  Sandf.  Ch.  C.  544  to  562;  Baker  v.  LorUlard,  4  Com.  269, 
270.) 

It  is  true  that  in  those  cases  it  was  held  that  the  estate 
would  also  be  divested  by  the  death  of  a  child  before  a 
parent,  and  that  it  would  open  to  let  in  after-born  children; 
but  in  those  cases,  that  was  not  inconsistent  with  any  rule 
of  law ;  they  prove,  however,  that  the  estate,  in  such  a  case, 
trill  vest  on  the  death  of  the  testator's  children  without  issue, 
although  his  brother  and  sister  may  then  he  living.  Accord- 
ing to  the  settled  construction  of  such  a  limitation  as 
established  by  these  and  similar  cases,  the  estate  then 
vests.  Whether  the  Airther  consequence  follows  that  they 
are  liable  to  be  divested,  or  to  open  and  let  in  after-born 
children,  is  a  separate  question,  and  must  depend  upon  the 
presumed  intention  of  the  testator,  and  the  legality  of  such 
farther  limitation,  if  illegal,  that  is  of  itself  a  sufiScient 
reason  to  presume  that  the  testator  could  not  have  intended 
it,  and  at  all  events  it  is  a  reason  why  it  should  be  rejected. 
It  is  quite  settled  that  if  a  limitation  is  lawful,  it  will  not 
be  defeated  because  a  further  limitation;  is  illegal  and  void. 
{Macomh  v.  Miller,  9  Paige  B.  267,  S.  C. ;  26  Wend.  B.  229  ; 
Mayer  v.  Willberger,  Georgia  Decisions,  Part  II,  20; 
Lewis  on  Perpetuities,  532,  534  to  541,  36  Law  Lib.  N.  S.) 

A  limitation  over,  in  default  of  issue,  is  often  annexed  to 
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a  devise ;  if  such  limitation  is  void  for  remoteness,  the 
estate  to  which  it  is  annexed  is  deemed  absolute.  The 
effect  is  the  same  as  if  no  limitation  had  been  annexed.  A 
void  limitation  is  in  effect  no  limitation  over. 

If  this  devise  had  been  an  express  limitation  over,  (in 
the  event  of  the  death  of  the  testator's  children  without 
issue,)  to  the  children  of  his  brother  and  sister  then  living* 
and  the  issue  of  any  child  then  deceased,  and  with  a  further 
limitation  over,  to  any  other  child  of  his  brother  and  sister 
who  might  afterwards  be  born,  of  one  equal  share  with  the 
other  children,  and  with  a  still  further  limitation  over,  (in 
the  event  of  the  death  of  any  of  the  children  before  the 
parent,)  of  the  share  of  the  child  so  dying,  to  the  other 
children,  it  would  come  clearly  within  the  rule  (now  well 
established)  that,  although  some  limitations  or  provisions 
in  a  will  may  be  void,  yet  other  limitations  or  provisions, 
not  dependent  upon  those  which  are  invalid,  will  not  on 
that  account  be  invalid,  and  therefore,  that,  if  the  provi- 
sion in  favor  of  the  after-born  children  or  that  for  divesting 
the  inter.est  of  a  child  who  may  die  after  the  death  of  the 
testator's  children,  are  invalid,  yet,  nevertheless,  the  pre- 
vious limitations  are  valid,  being  in  themselves  conform- 
able to  law.  But,  as  there  is  no  virtue  in  words,-  the  legal 
effect  must  be  the  same  as  if  these  provisions  had  been 
expressed.     Leges  non  verbis  sed  rebus  sunt  imposita. 

This  consideration  is  an  answer  to  tne  objection  that  the 
contingent  gift  to  the  children  of  the  testator's  brother  and 
sister  is  a  gift  to  a  class,  and  cannot  take  effect  in  favor  of 
a  part  only  of  the  class,  as  it  cannot  have  been  the  testa- 
tor's intention  that  a  part  of  the  class  should  take  the 
whole  of  the  estate.  It  proves,  in  conformity  with  the 
decisions  before  cited,  (4  J.  R.  61 ;  7  Paige's  R.  548 ;  2 
Sandf.  Gh.  R.  544;  4  Corns.  R.  269,)  that  all  of  the  class 
in  esse  at  the  death  of  the  testator's  children,  take  the 
whole,  although  subject  to  be  divested  in  toto,  or  in  part, 
by  subsequent  contingencies,  in  which  case  the  estate  so 
divested  would  go  to  others.  It  is  obvious,  therefore,  that 
this  limitation  is  in  principle  essentially  the  same  as  a  limi- 
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tation  to  a  person  in  fee,  with  a  subsequent  limitation  over, 
by  way  of  executory  devise  on  a  contingency  to  another, 
io  which  case,  (as  shoWn  previously,)  if  the  subsequent 
limitation  is  void  for  remoteness,  the  first  limitation  is 
nevertheless  good,  and  will  be  absolute  and  indefeasible. 

[The  only  contingency  which  the  testator  has  in  contem- 

*pIation  and  for  which  he*  intended  to  provide,  was  that  of 

the  death  of  his  children  without  descendants.     It  was  for 

that  contingency,  and  not  for  any  other,  that  he  intended 

to  provide.     This  cannot  reasonably  be  doubted.] 

Ith.  "  To  effectuate  the  evident  intention  of  the  testa- 
tor, words  and  limitations  may  be  transposed,  supplied,  or 
rgected,"  (P<md  v.  Bergh,  10  Paige,  162 ;  1  Pow.  on  Dev. 
by  Jarm.  371.) 

8th.  As  to  the  principal  or  general  intention  of  the  tes- 
tator in  this  executory  limitation  over,  in  the  event  of  the 
death  of  his  children  without  descendants,  there  can  be  no 
doubt ;  it  was  to  preserve  his  property  in  his  own  family 
and  with  his  own  kindred.  This  is  palpable;  it  needs  no 
proof. 

As  to  the  particular  individuals  who  might  take  it,  this 
was  a  subordinate  matter  ;  he  certainly  was  not  governed 
by  any  peculiar  regard  or  preference  for  any  particular  indi- 
vidual, or  any  precise  number.  If  it  were  his  particular 
intention  that  all  the  children  of  his  brother  and  sister 
should  share  in  this  residuary  property,  in  the  event  of 
his  children  dying  without  descendants,  yet  it  was  certainly 
subordinate  to  the  main  and  general  intention,  that,  in 
Bttch  an  event,  his  property  should  continue  in  his  family ; 
that  is,  with  his  kindred.  And  it  is  perfectly  established 
by  the  highest  authority,  that  when  both  intents  cannot  be 
carried  into  effect,  the  general  intention  shall  prevail  and 
be  effectual,  and  the  particular  intention  disregarded.  {Rob- 
imm  V.  Robinson^  1  Burr.  R.  38,  [affirmed  in  the  House  of 
Lords  in  conformity  with  the  unanimous  opinion  of  the 
judges.]  Robinson  v.  Hicks,  5  B.  P.  C.  278;  3  B.  P.  C. 
Toml.  Ed.  180;  Inglis  v.  Sailor's  Snug  Harbor,  3  Pet.  117, 
118,  4  Kents,  535,  n.;  Roe  d.  Dodson,  v.  (rrew,   2  Wils.  R. 
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322,  Wilmot's  Opinions,  222 ;  D.  d,  Blandfard  v.  Applin^ 
4  T.  R.  82,  87  ;  Dmn  d.  Wehh  v.  Puckey,  6  T.  R.  299, 
303 ;  Doe  d.  Chandler  v.  Smith,  1  T.  R.  529,  531,  Jer.  Eq. 
54,  55  ;  Jackson  d.  Hammond  v.  Veeder,  11  J.  R.  170,  172.) 
II. — On  the  whole,  the  construction  contended  for 
by  the  defendants  is  both  reasonable  and  legal.  It  will 
effectuate  the  intention — at  all  events,  the  main  and  prio- 
cipal  intention — of  the  testator. 

By  this  construction,  the  absolute  ownership  of  the  per- 
sonal property  and  the  absolute  power  of  alienation  of  the 
real  estate,  will  be  suspended  only  during  two  lives  in  being 
at  the  testator's  death,  viz.,  those  of  his  two  daughtern; 
such  suspension  is  lawful ;  this  clause  is  therefore  valid. 

Robertson,  J. — By  the  second  article  of  the  will  in  con- 
troversy, the  testator  gives  to  his  wife,  in  lieu  of  dower,  a 
legacy,  an  annuity  for  life,  and  also  the  use  for  life  of  his 
**  books,  wines,  horses,  carriages,  furniture,  and  household 
effects,"  which  he  bequeaths  to  any  child  or  children  of  his 
living  at  the  time  of  her  death,  and  in  case  of  no  such  child 
or  lineal  descendants  of  them,  to  his  heirs  at  law. 
The  next  two  articles  of  the  will  are  as  follows : 
"  3.  The  rest  and  residue  of  my  personal  property  I  give, 
devise,  and  bequeath  to  my  executors  hereafter  named,  in 
trust,  and  for  the  use  'of  my  daughter  Elizabeth  Sarah,  not 
to  be  paid  by  them  into  her  hands  until  she  shall  have 
attained  the  age  of  twenty^four  years ;  and  if  she  shall 
marry  before  that  age,  with  the  consent  of  her  mother,  I 
hereby  expressly  charge  my  executors  not  to  pay  to  her  or 
her  husband,  any  part  of  the  personal  property,  or  of  the 
income  arising  therefrom,  unless  he,  the  said  husband,  shall 
previously  to  her  marriage  have  settled  upon  her,  for  her 
private  and  separate  use  and  maintenance,  a  sum  equal  to 
the  one-half  of  the  said  personal  property.  And  I  hereby 
charge  it  upon  her,  as  a  duty  to  her  father,  to  insist  upon 
such  settlement  being  made,  beyond  and  out  of  the  power 
of  her  husband,  or  herself,  or  both  of  them,  jointly,  to 
change.    If  my  said  daughter  should  marry  without  the 
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consent  of  her  mother,  my  executors  are  hereby  directed 
not  to  pay  to  her  her  portion  of  my  personal  property  until 
she  shall  arrive  at  the  age  of  thirty  years ;  and  until  such 
period  they  are  directed  not  to  pay  her  more  than  one-half 
o(  the  income  arising  from  such  portion.  In  case  of  her 
death  before  attaining  the  age  of  twenty-four  years,  as 
aforesaid,  leaving  issue,  such  issue  to  receive,  in  equal 
parts,  her  said  portion  of  her  personal  property." 

"  4.  All  my  real  estate  I  give,  devise,  and  bequeath  to  my 
daughter  Elizabeth  Sarah,  with  all  the  rents,  produce,  and 
profits  thereof,  to  have  and  to  hold,  for  her  use,  benefit  and 
behoof,  for  and  during  the  term  of  her  natural  life,  and  . 
after  her  death  to  the  child  or  children  she  may  leave,  to 
be  equally  divided  between  them,  should  she  leave  more 
than  one  child,  when  he,  she,  or  they  may  have  attained 
respectively  the  age  of  twenty-one  years,  to  have  and  to 
hold,  to  his,  her,  or  their  use,  benefit,  and  behoof,  forever, 
share  and  share  alike." 

The  remainder  of  the  fourth  article  consists  of  a  direc- 
tion to  sell  part  of  the  testator's  real  estate,  to  pay  incum- 
brances on  the  residue,  and  a  power  to  grant  leases. 

The  fifth  article  then  succeeds  as  follows  : 

"  5.  As,  at  the  time  of  making  this  will,  I  have  but  one 
child,  Elizabeth  Sarah  Ray,  I  have  made  no  provision  for 
any  other  child  or  children  I  may  have,  either  before  my 
death  or  posthumous.  But  my  will,  in  case  of  my  having 
such  child  or  children  as  aforesaid,  is  as  follows  :  my  per- 
sonal property  shall  be  divided  in  equal  shares  among  my 
children — ^my  daughter  Elizabeth  Sarah  being,  in  such  case, 
entitled  to  her  portion  only,  instead  of  the  whole,  to  be 
paid  to  her  and  secured  to  her  in  manner  and  form  before 
mentioned.  If  any  remaining  child  or  children  should  be 
a  girl  or  girls,  then  the  provisions  of  the  third  section  of 
this,  my  will,  are  to  be  applied  to  her  or  them ;  if  one  or 
more  should  be  a  boy  or  boys,  then  he  or  they  are  to  have 
their  share  of  the  personal  property,  paid  into  his  or  their 
hands,  when  he  or  they  shall  have  attained  respectively 
twenty-one  years.     The  provisions  of  the  fourth  section  of 
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this,  my  will,  as  regards  real  estate,  are  to  be  extended,  in 
like  manner,  to  any  child  or  children  of  mine  born  subse- 
quently to  the  date  of  this  my  last  will ;  he,  she,  or  they  to 
have  equal  parts,  with  my  said  daughter  Elizabeth  Sarah, 
a  life  estate  in  said  real  estate,  share  and  share  alike,  with 
remainder  to  their  issue." 

The  last  three  recited  articles  contain  all  the  provisions 
in  the  will  for  the  testator's  immediate  descendants;  it  will 
be  important,  therefore,  to  consider  what  disposition  they 
make  of  the  testator's  estates,  and  upon  what  conditions 
and  limitations,  before  inquiring  how  far  the  sixth  article 
infringes  upon  the  rights  conferred  by  them. 

In  the  first  place,  the  testator  confers  upon  his  children, 
(if  they  reach  the  ages  prescribed  in  the  third  and  fifth 
articles  according  to  their  sex,)  the  absolute  ownership  of 
the  residue  of  his  personal  property  not  disposed  of  in  the 
second  article,  in  the  stronge*st  possible  language;  indeed, 
so  strong  as  hardly  to  admit  of  the  supposition  that  the 
testator  could  have  had  in  his  mind  at  the  time  of  so 
expressing  himself,  any  idea  of  divesting  such  ownership 
upon  any  contingency ;  thus,  although  the  share  of  the 
child  named  in  the  third  article  is  retained  until  she  reach 
the  age  of  twenty-four,  and  in  case  of  her  death  before 
reaching  that  age,  leaving  issue  surviving  her,  it  is  given 
to  such  issue;  yet,  if  she  reach  that  age,  it  is  given  to  her 
absolutely,  without  mentioning  issue,  nor  is  this  defect,  if 
defect  it  be,  supplied  anywhere  in  the  will.  Such  absolute 
ownership  is  only  postponed  six  years,  not  defeated  even 
by  marriage,  without  the  mother's  consent,  within  the 
limit  of  the  prescribed  age.  The  fifth  article  not  onlj 
recognizes  the  gift  of  absolute  ownership  in  the  third,  by 
speaking  of  the  daughter  mentioned  in  the  latter  as  being 
thereby  entitled  to  have  the  property  paid  or  secured  to 
her,  but  in  emphatic  terms  directs  the  share  of  every  male 
child  to  be  paid  into  his  hands  when  he  comes  of  age.  The 
language  of  the  fourth  article,  instead  of  conflicting  with* 
this  view  of  the  preceding  and  following  one,  strengthens 
it  by  contrast,  for  it  shows  the  testator  knew  how  to  give 
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when  be  intended  it,  a  distinct  life  estate,  with  remainder 
to  issue ;  if  his  intention  had  been  in  any  respect  similar 
in  regard  to  personal  estate,  he  would  have  shown  it  in  a 
similar  manner.  To  overthrow  so  strong  a  manifestation 
of  an  intention  to  give  the  absolute  ownership  of  the  per- 
sonal property  to  the  testator's  children  who  arrive  at  the 
fixed  age,  the  clearest  language  should  be  required  in  other 
parts  of  the  will,  and  if  claimed  to  be  found  in  a  provision 
entirely  for  the  benefit  of  collateral  relatives,  it  could  only 
be  considered  as  a  caprice  and  not  the  result  of  a  consist- 
ent and  coherent  plan. 

The  absence  of  any  provision  in  the  will  for  the  testa- 
tor's brother  and  sister  is  also  worthy  of  remark,  because 
be  provides  under  certain  circumstances  presently  to  be 
examined,  for  their  families,  by  the  sixth  article,  and  does 
not  undertake  to  account  for  passing  them  by ;  and  even 
then,  as  will  presently  appeal,  does  not  provide  for  such 
families,  unless  both  his  brother  and  sister  be  dead.  Either 
of  them  who  outlived  him,  if  he  left  no  descendants,  would 
take  a  moiety  of  both  real  and  personal  estate,  as  heirs  at 
law  and  next  of  kin,  unless  prevented  by  the  sixth  article. 
If  both  died  before  him,  under  such  circumstances,  and  any 
of  their  grandchildren  should  be  orphans  at  the  time  of  his 
death,  they  would,  under  the  statute  of  distribution,  be 
excluded  from  any  interest  in  his  personal  estate.  (2  B. 
S.  97,  §  75,  Subd.  11.) 

*  The  testator,  however,  by  the  three  articles  of  his  will 
before  referred  to,  not  only  made  every  disposition  intended 
by  him  for  the  benefit  of  his  own  family,  but  meant  to  pro- 
vide for  every  contingency*  which  he  thought  might  affect 
them,  leaving  his  property,  in  every  other  contingency, 
either  to  pass  as  in  case  of  intestacy,  or  to  be  disposed  of 
by  subsequent  parts  of  his  will.  Thus  (except  in  regard  to 
real  estate)  he  provides  for  the  result,  either  of  his  children 
attaining  a  certain  age,  or  dying  under  it,  leaving  issue ;  he 
also  provides  for  an  increase  of  his  children,  even  carefully 
naming  posthumous  ones,  so  as  to  prevent  the  effect  of  the 
statute,  (2  R.  S.  64,  §  38;  Id.  65,  §  44,)  which  would  give 
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them  an  estate  unfettered  by  any  condition  or  limitation, 
and  prescribes  what  his  will  is  to  be  in  case  of  his  '*  leaving 
such  child  or  children." 

Following  these  words,  in  the  sixth  article,  and  adding 
thereto  ''  at  the  time  of  my  death,"  he  declares  : 

'*  6.  In  case  I  have  no  child  or  children  living  at  the  time 
of  my  death,  and  no  posthumous  child ;  or  in  case  such 
child  or  children  should  die  without  lawful  issue,  and  I 
should  have  no  lineal  descendants,  I  give,  devise  and 
bequeath  my  whole  estate,  real  and  personal,  to  the  chil- 
dren whom  my  brother,  Robert  Ray,  and  my  sister,  Mary, 
wife  of  John  A.  King,  may  leave,  or  the  child  and  children 
of  any  who  may  die  before  me,  (such  last  mentioned  child 
or  children  to  inherit  only  its  father's  or  mother's  share,) 
to  be  divided  equally  and  in  equal  parts  among  such  chil- 
dren, per  capita,  and  not  per  stirpes,  when  the  eldest  of  such 
children  shall  have  attained  the  age  of  thirty-four  years ; 
each  child  who,  at  the  time  of  such  division,  may  be  under 
age,  to  receive  his  or  her  portion  on  reaching  the  age  of 
twenty-one  years." 

Before  examining  the  effect  of  this  article  upon  the  pre- 
ceding ones,  it  may  be  well  to  take  into  consideration  the 
fact,  that  the  issue  of  such  of  the  testator's  children  as 
might  die  before  him,  leaving  issue,  after  they  attained, 
according  to  their  sex,  the  ages  fixed  by  the  third  and 
fourth  articles,  might  possibly  take  by  virtue  of  the  statute, 
(2  R.  S.  66,  V^^i)  ^^®  same  estate  in  fee  which  they  would 
take  under  the  will  if  their  parent  had  not  reached  the  pre- 
scribed age ;  it  would,  therefore,  be  not  inappropriate  for 
the  testator  to  commence  a  provision  for  collateral  rela- 
tives, by  excluding  the  possibility  of  there  being  any  of  his 
own  family  living  to  take  at  the  time  of  his  death ;  and 
declaring  not  only  that  he  is  to  leave  no  children,  but  that 
he  is  to  be  without  lineal  descendants  before  such  relatives 
can  take. 

If,  however,  the  failure  of  his  own  line  at  a  future  period,, 
after  his  own  death  is  contemplated  in  such  article,  and  he 
intended  in  such  case  to  devise  to  collateral  relatives  what 
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he  had  already  given  absolntely  to  such  of  his  children  as 
should  reach  a  fixed  age,  it  would  become  clearly  incon- 
sistent with  the  third  and  fifth  articles,  and  would  be  recon- 
cilable with  them  only  by  cutting  down  the  absolute 
ownership  given  therein  to  a  life  estate ;  thus  making  the 
estate  of  any  son  he  might  have  responsible  over  to  his 
nephews  and  nieces  for  all  the  personal  estate  received  by 
him  under  the  fifth  article.  For  this  purpose,  a  design  must 
be  manifested  as  clearly,  at  least,  as  the  contrary  one  was 
by  the  language  of  the  preceding  articles. 

In  order  to  fully  understand  such  article,  it  must  be 
examined  not  only  in  reference  to  the  contingency  upon 
which  the  beneficiaries  are  to  take,  but  the  mode  of  deter* 
mining  who  they  are  to  be,  together  with  the  substitution 
of  some  in  the  place  of  others,  the  interest  they  are  to  take, 
and  the  period  of  their  enjoyment,  all  of  which  are  embraced 
in  the  due  understanding  of  it. 

The  first  question  w];iich  arises  upon  such  article  is,  as  to 
the  contingency  on  which  the  collateral  relatives  mentioned 
in  it  are  ta  take,  being  the  time  of  the  failure  of  the 
descendants  of  the  testator  intended  thereby;  whether  it 
refers  to  the  testator's  death,  or  some  future  time,  and  if 
the  latter,  whether  it  is  indefinite,  or  limited  to  any  time 
or  any  event. 

I  do  not  consider  the  introduction  of  the  words  ''posthu- 
mous child,"  in  this  and  the  preceding  article,  as  at  all 
decisive  by  itself  of  an  intention  to  postpone  the  failure  of 
issue  until  after  the  testator's  death ;  and  I  think  the  reason 
for  inserting  them,  for  a  different  purpose  already  alluded 
to,  sufficient. 

It  is  true,  that  until  the  birth  of  a  child  en  ventre  sa  mere, 
at  the  death  of  its  father,  is  determined,  the  fact  of  its 
father  dying  without  surviving  issue  cannot  be  ascertained  : 
hut  its  death  before  its  birth  leaves  the  failure  of  issue,  in 
the  contemplation  of  law,  at  the  parent's  death ;  and  the 
oame  rule  holds  in  regard  to  a  remainder  dependent  upon 
such  contingency,  which  is  vested  at  the  testator's  death, 
subject  to  be  defeated  by  the  birth  of  a  posthumous  child ; 
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'  although,  therefore,  it  might  be  necessary  to  exclude  the 
existence  of  a  posthumous  child,  such  exclusion  alone  would 
not  affect  the  time  of  vesting  of  the  estate  in  remainder. 

There  is  one  view  of  this  case,  in  reference  to  the  time 
of  such  failure  of  issue,  which  seems  perfectly  decisive,  and 
to  which  no  answer  has  been  afforded  :  if  the  failure  of 
issue,  referred  to  in  the  Erixth  article,  is  to  occur  at  the 
testator's  death,  the  whole  provision,  of  course,  becomes 
operative ;  but  if  it  is  an  indefinite  failure  of  issue,  the  remain- 
der  is  void.  It  seems  to  have  been  asssumed,  that  the 
words  '*  dying  without  lawful  issue,"  limited  the  failure  of 
issue  to  the  death  of  the  testator's  children ;  this  it  clearly 
would  not  have  done  before  the  passage  of  the  Revised 
Statutes,  {Paterson  v.  Ellis,  Ex'r.,  11  Wiend.Rep.  253,  671,) 
but  that  assumption  is  placed  entirely  upon  the  effect  of  the 
statutory  provision  (1  B.  S.  124,  §  22)  construing  the  word 
*'  issue  "  as  those  living  at  the  death  of  the  ancestor ;  but 
this  cannot  control  the  meaning  of  the  words  '*  lineal 
descendants,"  immediately  afterwards  used  by  the  testator, 
and  apparently  for  the  very  purpose  of  preventing  such 
construction,  being  words  not  mentioned  in  the  statute. 
He  himself  interprets  the  effect  of  the  previous  contingen- 
cies, by  declaring  in  the  broadest  terms,  *'  and  thus  I  should 
have  no  lineal  descendants."  No  power  of  arti^cial  reason- 
ing or  construction  can  so  wrench  these  words  from  their 
natural  meaning  or  limit  them,  as  to  show  that  it  was  the 
testator's  intention  that  the  remainder  should  take  effect 
before  his  own  line  had  utterly  and  entirely  failed,  unless 
it  be  conceded  that  his  own  death  was  the  time  of  such 
failure  of  issue  contemplated  by  him. 

But  it  may  still  be  proper  to  dispose  of  the  views  which 
this  case  presents,  if  the  failure  of  issue  be  held  not  to  be 
indefinite.  It  may  not,  however,  be  inappropriate  to  notice 
preliminarily,  that  although  the  child  named  in  the  will, 
has  died  without  issue,  under  the  prescribed  age,  and  after 
the  testator's  death,  her  share  of  her  father's  estate  cannot 
yet  pass  to  the  collateral  relatives  mentioned  in  the  sixth 
article ;  that  it  does  not  pass  under  any  provision  in  the 
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will,  and  must  paas  by  virtue  of  the  statutes  of  distribution 
and  descents  to  the  next  of  kin  and  heirs  at  law  of  the  tes- 
tator, as  undisposed  of  property,  subject  to  any  eflfect  upon 
their  rights  of  this  sixth  article.  If  that  article  has  any 
effect,  it  must  be  on  the  score  of  its  limiting  the  operation 
of  those  statutes,  and.  not  any  previous  part  of  the  will ; 
it  must,  therefore,  be  construed  in  reference  to  the  intes- 
tate share  as  if  there  were  no  other  provision  in  the  will. 
It  would-  be  extremely  difficult,  if  not  impossible,  in  such 
case,  to  establish  that  such  article  was  intended  to  have 
any  effect  upon  aiuch  share ;  particularly  that  the  owner- 
ship conferred  by  those  statutes  on  the  surviving  child, 
was  to  become  a  life  estate  in  case  she  died  childless  ;  or 
what  is  still  more  improbable,  that  the  third  of  such  share 
of  the  personal  property,  or*  a  life  estate  in  one-half  of  the 
real  estate  to  which  the  testator's  widow  is  entitled,  (2  R. 
8.  96,  §  82,  subd.  1 ;  1  R.  S.  752,  §  1,)  is  to  be  taken  from 
her  in  case  of  the  death  of  her  remaining  child  without 
issue,  and  to  be  given  to  collateral  relatives,  although  she 
would  be  allowed  to  retain  it  against  the  issue  of  such  child. 
The  result,  therefore,  is  either  that  this  share  escapes  the 
effect  of  the  sixth  article,  or  that  the  consequences  before 
mentioned,  legitimately  formed  part  of  the  testator's  design 
in  such  article,  in  case  the  failure  of  issue  intended  by  him 
therein  was,  that  at  the  death  of  his  children.  It  may 
also  be  observed,  that  the  surviving  child  of  the  testator 
having  reached  the  age  fixed  by  the  third  article,  is  entitled 
under  it  to  her  share  of  the  personal  property  as  absolute 
owner,  unless  the  sixth  article  makes  such  ownership 
depend  on  her  leaving  children  at  her  death. 

If  the  statutory  interpretation  of  "  issue"  be  not  sufficient 
to  reduce  the  failure  of  issue  to  the  death  of  the  testator's 
children,  it  is  proposed  to  accomplish  the  same  purpose  by 
a  change  of  words  and  construction  of  such  substituted 
words :  as  the  word  "  leave "  necessarily  and  properly 
means  "  have  surviving  at  the  time  of  their  death"  the  quali- 
fication is  to  be  omitted,  and  "  have"  left  by  itself,  biit  as 
that  word  standing  alone  by  Ipng  settled  construction  is 
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applicable  fo  any  time)  it  is  further  proposed  to  limit  it  by 
the  insertion,  actually,  or  by  construction,  of  the  words 
'^  at  the  time  of  my  ieath^^  or,  '*  the  ieath  of  such  children 
without  issueJ^  The  introduction  of  the  latter  qualification 
in  such  case  so  palpably  depends  solely  on  construing  the 
previous  failure  of  issue,  to  be  confined  to  the  death  of  the 
tetsator^s  children,  that  it  must  stand  or  fall  with  it,  and 
sujBScient  reasons  have  already  been  assigned  to  show  that 
there  is  no  foundation  for  such  construction,  or  the  question 
at  issue  is  begged  in  construing  one'or  other  part  of  the 
provision,  thereby  reasoning  in  a  circte.  The  object  to  be 
attained  by  such  changes,  as  well  ^s  the  justification  of  them, 
consists  of  the  reduction  thereby,  of  the  number  of  lives 
within  which  the  estate  is  to  become  alienable  from  four, 
consisting  of  those  of  the  testator's  two  children,  and  his 
brother  and  sister,  to  two,  to  wit,  those  of  the  former  only, 
80  as  to  make  the  provision  legal.  In  reaching  this,  it  is 
proposed  to  exclude  all  nephews  and  nieces  of  the  testator 
born  after  his  death,  or  at  least  after  the  death  of  his  chil' 
dren,  as  well  as  the  families  of  all  who  should  die  after  him, 
if  the  nephews  and  nieces  who  are  to  take,  are  to  be  deter- 
mined at  the  time  of  the  d^ath  of  his  children. 

The  possible  existence  of  the  brother  and  sister  of  the 
testator,  who  might  be  equally  dear  to  him  as  their  chil- 
dren, and  were  nearer  and  who  could  take  under  the  second 
article  of  the  will,  is  also  ignored  ;  these  facts  will  become 
important  hereafter  on  the  question  of  intent ;  at  present, 
it  will  only  be  necessary  to  notice  them. 

All  these  changes  and  results  are  sought  to  be  justified 
by  their  creating  a  legal  instead  of  an  illegal  provision,  and 
then  carrying  out  a  supposed  intent.  They  will,  however, 
not  only  be  found  inconsistent  with  provisions  of  the  will, 
with  which  they  cannot  be  reconciled,  except  by  violence 
to  the  language,  without  any  warrant  of  authority,  but  it 
will  be  seen,  also,  that  there  is  no  intelligible  or  sensible 
intent  to  be  gathered  from  the  residue  of  the  will,  or  from 
the  language  of  the  article,  which  would  not  be  better 
carried  out  by  its  entire  omission  if  so  construed. 
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What  has  been  already  stated  shows,  conclusively,  with 
what  a  clear   expression   of   intention   the  testator  had 
already  given  the  ownership  of  personal  property  to  his 
children,  if  they  were  of  the  prescribed  age,  giving  no 
remainder  to  their  issue,  unless  they  died  under  it;  yet  it 
is  proposed  by  construction  to  create  a  conflict  between  that 
and  the  sixth  article,  and  then  to  reconcile  such  conflicting 
provisions,  by  making  that  ownership  dependent  upon  the 
birth  and  survivorship  of  issue  who  are  to  take  no  interest 
in  the  property  itself;  for,  I  presume,  it  will  hardly  be 
contended  that  the  sixth  article,  by  any  possible  implica- 
tion, can  create  such.     Such  conflict  is  created  entirely  by 
finch  artificial  construction ;  for  the  third  and  sixth  articles 
are  perfectly  reconcileable  by  construing  the  period  of  the 
failure  of  the  children's  issue  to  be  the  testator's  death,  as 
that  of  the  want  of  children  is  expressly  declared  to  be  in 
the  latter  article.    No  principle  of  law  justifies  the  creation 
of  such  a  conflict,  wheA  it  can  so  easily  be  avoided  without 
the  change  of  a  letter. 

But,  not  only  is  the  purpose  for  which  such  change  is  to 
be  made  not  such  a  one  as  is  justifiable  upon  any  legal 
principle,  but  the  changes,  in  themselves,  are  equally 
nnwarranted,  either  as  to  the  language  or  construction. 
The  will  itself  shows  that  the  testator  fully  comprehended 
the  force  of  the  word  **  leave,"  an^  that  he  did  not  use  it 
promiscuously  for  the  word  **  have,"  for  he  employed  the 
former  once  before  in  the  third,  and  twice  in  the  fourth 
article,  in  its  proper  sense,  for  which  no  other  word  could 
be  substituted  :  that  sense  has  always  been  able  to  limit 
the  indefinite  failure  of  issue,  which  would  be  created  by 
the  use  of  the  other  word ;  Paterson  v.  Ellis,  {ubi  sup.j) 
and  the  difference  of  it  from  that  of  the  other  word  pre- 
clndes  any  interchange  or  substitution  of  the  latter  for  it. 
{Doey.  KnowleSy  1  Barn.  &  Ad.  R.  324;  Cross  v.  Cross,  Y 
Sim.  R.  201.)  Such  a  change  is  never  warranted  simply 
to  convert  an  illegal  into  a  legal  provision.  To  prevent  a 
provision  from  failing  by  reason  of  uncertainty,  or  to  carry 
out  an  otherwise  manifest  intent,  words  may  be  rejected, 
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transposed,   or    supplied  where    apparently  accidentally 
omitted.     But  to  make  a  provision  valid  instead  of  void, 
courts  have  gone  no  farther  than  merely  to  overlook  strict 
grammatical  sense,  substitute  a  popular  for  a  technical 
meaning  and  adopt  that  one  of  two,  where  either  may  be 
applicable,  which  will  accomplish  such  result.    In  no  case 
have  they  gone  so  far  as  to  substitute  words  of  a  different 
meaning,  from  those  in  the  instrument  under  consideration* 
In  this  case  the  idea  of  abandonment,  relinquishment^  or 
parting  with,  which  forms  the  essence  of  the  word  '^  leav- 
ing," cannot  be  extracted  from  it  by  any  judicial  alchemy. 
The  substitution  merely  of  **  have  "  for  '*  leave,"  is,  how- 
ever, not  sufficient  to   accomplish  the  desired  end ;  the 
words,  "at  the  time  of  the  death  of  such  children,"  or  "  at 
the  time  of  my  death,"  must  be  added  actually  or  construc- 
tively.    It  is  proposed  to  do  the  latter  by  dividing  the  pro- 
cess by  which,  before  the  passage  of  the  Revised  Statutes, 
courts  had  carried  out  the  intent  f^  a  gift  in  remainder 
after  a  life  estate  to  such  children  as  another  person  inight 
have,  that  is  vesting  the  estate  in  those  who  first  came  in 
being,  answering  the  description,  and  opening  such  estate 
to  let  in  those  of  the  same  description  who  came  into  being 
afterwards,   and  not   allowing   the  second  part   of  such 
process  to  take  effect.     The  same  reason  is  assigned  for 
this  as  before,  to  wit,  the  prevention  of  the  creation  of  an 
illegal  estate.     But  this  directly  interferes  with  what  the 
law,  as  well  as  reason,  has  settled  to  be  the  intent  of  the 
testator  in  using  the  phrase  in  question,  and  accomplishes 
what  is  not  such  an  intent.     While  such  an  operation  was 
legal,  it  was*the  only  mode  of  carrying  out  the  testator's 
intent ;  when  it  ceases  to  be  so,  one-half  cannot  accomplish 
the   same  end.      This  is  the  only  reason  assigned  for 
giving  such  efficacy  to  the  word  "  have,P  when  standing 
alone.      It  is  not,  however,  a  mere  construction.    It  is, 
in  fact,  a  limitation  of  the  operation  of  a  word  by  an 
event.     Instead  of  taking  the  whole  life  of  the  brother  and 
sister  as  the  period  during  which  the  beneficiaries  are  to 
come  into  existence,  which  is  both  the  popular  and  the 
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technical  signification  of  the  word  "  have,"  it  is  proposed 
to  terminate  snch  period  at  the  death  of  the  testator  or  his 
children.  The  previous  part  of  the  provision  gives  no 
color  for  this  ^construction,  as  has*been  shown,  and  no  rule 
of  law  can  be  fonnd  to  warrant  the  insertion  of  the  words 
to  create  it.  The  presumption  of  a  legal  intent  can  only 
go  so  far  as  to  constme  words  already  in  an  instrument  in 
such  a  mode  as  to  establish  it,  when  they  are  open  to  two 
interpretations ;  not  to  add  words  for  the  purpose,  unless 
to  carry  out  an  intent  which  appears  otherwise  from  the 
instrument.  The  question  is  one  entirely  of  the  testator's 
intent;  courts  cannot  create  a  legal  provision  by  first 
changing  the  words  of  an  instrument,  and  then  construing 
the  substituted  words  so  as  to  bring  about  such  a  result, 
simply  because  the  words  actually  used  would  bear  no 
other  interpretation  than  an  intent  to  create  a  void  one. 
The  whole  of  this  artificial  construction  savors  too  much 
of  strained  refinement  -to  authorize  its  reception. 

The  other  ground  of  conforming  the  expression  to  a 
manifest  intent,  is  equally  unsatisfactory  as  an  explanation 
of  the  change.  The  intent  which' is  urged  to  be  so  carried 
out,  is  contended  by  the  counsel  of  the  respondents  to  be 
one  "/o  preserve  the  property  of  the  testator  in  his  own 
family y  and  with  his  ovm  kindred.*^  Now,  I  apprehend  the 
intent,  to  carry  out  which  the  language  of  a  provision  in 
an  instrument  may  be  moulded  by  an  interpretation,  must 
be  one  which  would  not  be  carried  out  without  such  pro- 
vision, or  at  least  not  as  well ;  any  design  with  which  such 
provision  is  consistent  is  not  enough,  it  must  be  such  a  one 
as  it  is  an  instrument  to  carry  out,  otherwise  the  testator 
might  equally  well  be  supposed  to  have  intended  to  let 
things  take  their  natural  course.  If  this  sixth  article  had 
not  been  in  the  will,  and  his  children  had  died  under  the 
age  prescribed  in  the  third  and  fifth  articles,  and  without 
issue,  his  brother  and  sister  would  have  taken  all  the 
estate,  or  if  any  child  attained  such  prescribed  age,  all  but 
the  personal  estate  by  the  law  of  succession,  if  they  were 
alive,  and  their  children  would  have  so  taken  if  they  were 
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then  dead,  leaving  any;  none  of  his  collateral  relatives 
would  have  been  left  out,  except  grand  nephews  and  grand 
nieces,  children  of  nephews  and  nieces  deceased  at  the  time 
of  the  inheriting  of  sucli  estate,  and  they  only  under  the 
statute  of  distribution,  for  whom,  as  will  presently  be 
SQen,  such  article  makes  provision.  This  article  does  not 
in  any  way  create  any  trust  for  the  collateral  relatives,  so 
that  his  estate  would  have  equally  well  remained  with  his 
kindred  without  this  provision  as  with  it.  The  only  pur- 
pose it  could  have  accomplished  in  that  way,  would  be  to 
take  away  that  ownership  of  personal  property  which  he 
had  given  to  his  own  family  upon  their  being  of  an  age  to 
take  care  of  it,  and  give  it  to  his  kindred,  which  is  cer- 
tainly not  part  of  that  purpose.  But  it  will  be  well  to  see 
if  this  sixth  article,  as  claimed  to  be  construed,  is  a  more 
efficient  instrument  to  carry  out  the  assigned  intent  than 
the  statutory  law  of  succession  without  it. 

In  the  first  place,  it  excludes  both  the  brother  and  sister 
of  the  testator,  then  some  of  the  children,  and  finally  all 
their  grandchildren,  whose  parent  being  the  testator's 
nephew  or  niece,  died  before  the  testator ;  it  has  left  one- 
third  of  the  personal  property  of  any  one  child  dying  under 
the  prescribed  age,  and  a  life  estate  in  a  moiety  of  its  share 
of  the  real  estate  to  go  to  its  mother,  and  the  residue  of 
its  share  to  go  to  its  sister,  to  be  again  snatched  from  them, 
and  turned  over  to  the  kindred,  on  the  death  of  the  last 
child  without  issue ;  and  it  has  finally  made  a  provision 
which  would  clearly  have  been  illegal,  if  there  had  been 
more  than  two  children  of  the  testator  surviving  hiuL 
How  such  an  article  can  be  said  to  have  been  made  to 
carry  out  an  intent  to  keep  the  testator's  property  with  his 
kindred  is  difficult  to  be  understood ;  the  unreasonable 
exclusion  of  some,  looks  a  great  deal  more  like  evidence 
of  a  design  to  take  it  away  from  them  at  least. 

It  is  claimed  also  that  the  sharing  by  all  the  nephews  and 
nieces  of  the  testator  of  his  residuary  property,  in  the  ^ent 
of  his  children  dying  without  descendants,  is  a  particular  ' 
intent  subordinate  to,  and  different  from  a  general  intent  that 
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Us  property  should  continue  in  his  kindred.  I  have  not  been 
able  to  discover  the  difFerence  of  these  intents,  unless  the 
general  intent  be  equivalent  to  not  taking  it  away  from  all  his 
kindred,  while  the  supposed  particular  intent  excludes  the 
brother  and  sister  and  some  of  their  descendants. 

If  this  last  result  constitute  the  essence  of  such  particular 
intent,  it  certainly  cannot  be  said  to  be  made  by  the  pro- 
posed article  subordinate  to  any  intent  that  the  kindred 
should  take,  but  rather  an  exception  from  it. 

The  same  difficulty  exists,  if  the  point  of  the  distinction 
be,  that  all  nephews  and  nieces  are  to  take,  for  that  clearly 
is  equivalent  to  some  of  the  kindred  taking.  The  error  in 
this  case  arises  from  confounding  intent  not  interfered 
with  by  a  provision  with  an  intent  accomplished  thereby, 
which  is  the  only  real  legal  intent  of  a  provision.  That 
cannot  be  said  to  be  such  intent,  which  remains  the  same 
whether  the  provisions  take  effect  or  not.  It  is  the  change 
made  which  forms  it.  The  intent  of  a  devise  in  a  will,  to 
the  son  and  heir  of  a  testator,  merely  of  a  life  estate  in  his 
real  estate,  could  not  be  said  to  be  to  keep  such  estate  in 
his  own  family,  nor  could  it  be  so  predicated  of  a  devise  to 
collateral  relatives  on  the  death  of  one's  own  family. 

Two  other  propositions,  contended  for  on  the  part  of  the 
respondents,  appear  to  me  equally  untenable ;  the  first,  to 
wit,  that  the  testator  was  not  governed  by  any  particular 
regard  for  any  particular  individual,  can  only  be  true  if  a 
disregard  for  those  excluded  by,  was  not  equivalent  to  a 
regard  for  those  included  in,  such  provision.  The  other  is, 
that  the  taking  of  the  estate  by  particular  individuals  was  a 
subordinate  matter,  whereas  the  whole  essence  of  the  pro- 
vision, as  proposed  to  be  construed,  is  the  inclusion  of  some 
and  exclusion  of  others,  who  otherwise  would  have  taken. 

No  intent,  therefore,  imputable  to  the  sixth  article,  has 
been  suggested  which  warrants  the  insertion  of  the  words 
necessary  to  sustain  the  construction  proposed  to  be  given 
to  its  provisions  now  under  consideration. 

A  different  construction,  put  forth  in  the  argument  on 
behalf  of  the  appellants,  still  remains  to  be  consideredi 
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which,  but  for  one  difficultj,  would  be  unavoidable.  It  places 
the  failure  of  issue  at  the  testator's  death,  and  has  thus  a 
decided  advantage  over  that  contended  for  on  behalf  of 
the  respondents,  because  it  would  not  make  the  article 
under  consideration  conflict  with  any  previous,  provision. 
The   article  itself  actually  begins  by  providing  for  the 
testator  having  no  child  or  children,  living  at  the  time  of 
his  death;  he  did  not  intend,  by  that,  any  conflict  with  pre* 
ceding  provisions  for  children  living  after  his  death ;  and 
although  the  statute  which  prevents  lapses,  (2  B.  S.  66, 
%  42,)  may,  possibly,  not  be  applicable  to  the  provisions 
of  the  third  article^  where  the  bequests  and  devises  are 
upon  condition;  yet  the  next  contingency,  to  wit,  a  failure 
of  issue  of  such  children  may  be  proper  in  reference  to  the 
shares  of  children,  dying  under  the  prescribed  age,  or  their 
interest  under  the  fourth  article.  ,  No  reason  is  assignable 
for  determining  the  want  of  children  and  failure  of  their 
issue  at  a  different  time.     The  term  ''  such,"  specifying  the 
children  whose  issue  are  to  fail,  could  not  grammatically 
refer  to  those  whose  existence  was  just  denied,  and  still 
less  to  any  who  should  survive  the  testator,  except  those 
who  were  posthumous,  because  he  has  not  mentioned  any 
such ;  it  must  apply  to  those  dying  before  him,  reading, 
"If  I  have  no,"  as  if  it  were  **I  do  not  have  any.'\  The 
conjunction  connecting  the  two  contingencies,  of  course, 
must  be  construed  copulatively  to  prevent  the  whole  pro- 
vision from  being  void,  for  uncertainty.      {Shtddam  ▼• 
Smith,  6  Dow.  P.  C.  22.)    He  declares  the  result  of  the 
two  contingehcies  to  be  to  leave  him  without  lineal  descend- 
ants, yet,  under  the  third  article  he  might,  upon  a  child 
arriving  at  the  destined  age,  have  lineal  descendants  after 
his  death,  who  never  could  take  any  interest  in  the  personal 
property  thereby  given,  and  he  had  already  provided  for 
the  contingencies  of  a  child  surviving  him.     The  obstacle 
to  this  construction  arises  from  the  introduction  of  the 
word  posthumous,  if  such  include  it.     The  issue  of  such  a 
child  could  not  fail  until  after  its  father's  death,  which  * 
would  therefore  admit  a  postponement  of  the  failure  of 


NEW  TOBK— JULY,  1860.  281 

Dn  Bois  y.  Bay. 


issue  until  after  that  period.  This  is  not  easily  overcome, 
and  is,  apparently,  fatal  to  this  construction.  Even,  how- 
ever, if  it  should  be  rejected,  the  real  construction  is  no 
nearer  being  settled,  for  it  leaves  the  question  still  open 
"whether  such  failure  of  issue  be  indefinite  or  on  the  death 
of  the  children.  I  need  hardly  add  that  if  this  construc- 
tion prevail,  as  there  is  a  living  child,  the  provision  will 
fail. 

One  interpretation,  however,  of  the  sixth  article,  yet 
remains  to  be  examined,  which  altogether  ignores  the  ques- 
tion of  the  failure  of  issue,  and  rests  entirely  upon  the 
contingency  by  which  the  devisees  and  legatees,  in  remain- 
der, are  to  be  determined  whenever  such  failure  takes 
place,  or  rather  upon  the  fact  whether  there  can  be  any,  at 
snch  time,  to  answer  the  description  in  the  article.  It  will 
be  found  to  avoid  all  difficulty  from  any  illegality  of  the 
provisions,  make  the  provision  equal  and  just,  carry  out  a 
natural  purpose,  and  be  assimilated  to  other  provisions  in 
the  will,  without  changing  any  word  or  distorting  it  from 
its  natural  meaning,  and  only  supplying  a  slight  omission 
of  an  event  to  be  necessarily  considered  in  construing  it. 
This  is  accomplished  by  considering  the  whole  article  as 
only  intended  to  provide  for  the  death  of  his  brother  and 
sister  before  him,  leaving  him  children  and  grandchildren. 
Of  course,  if  only  one  of  them  should  outlive  him,  and  .he 
had  no  lineal  descendants,  such  survivor,  and  the  children 
of  the  deceased,  would  take,  by  the  ordinary  laws  of  suc- 
cession, as  his  heirs  at  law,  or  next  of  kin ;  he  has  permit- 
ted a  similar  result  in  the  case  of  any  of  his  children 
dying  after  him,  while  another  child  was  alive.  This  view 
leads  us  to  investigate  who  are  to  take ;  these  are  declared 
to  be  children  left  by  a  brother  and  sister,  and  the  children  of 
any  such  children  who  might  die  before  the  testator;  the  word 
"any,"  of  course,  refers  to  children  left  and  not  to  all 
children,  because  there  are  no  other  words  to  distinguish 
to  whom  the  word  ^^such^^  refers,  and  such  clause  of  sub- 
stitution admits  no  grand  nephews  or  grand  nieces,  except 
the  children  of  such  nephews  and  nieces  as  could  take 
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under  the  prior  branch ;  for  it  confines  them  to  the  share 
of  their  father  or  mother.  This  article  becomes  inoperative 
in  case  either  a  brother  or  sister  should  be  alive  at  the 
time  of  the  determination  of  the  contingency  under  which 
their  children  are  to  take,  because  there  would  be  no  mode 
of  ascertaining  the  share  of  each,  and  the  devise  is  to  the 
children  of  both  jointly,  while  the  division  is  to  be  made 
only  when  one  of  them  becomes  thirty-four  years  of  age. 

This  provision,  construing  the  word  "  leave "  in  its 
natural  and  ordinary  sense,  overlooks  all  nephews  or  nieces 
who  do  not  survive  that  one  of  their  parents  who  was  the 
testator's  brother  or  sister,  unless  they  die  before  the  tes- 
tator and  leave  children  surviving,  to  take  their  place; 
the  only  combination  of  circumstances  which  would  pre- 
vent such  a  provision  from  being  unequal  and  unjust, 
would  be  if  the  testator  died  before  the  brother  or  sister, 
so  that  no  such  nephews  and  nieces  could  be  born.  The 
clause  of  substitution  makes  this  more  certain,  for  no  parent 
of  a  grand  nephew  or  grand  niece,  whose  share  the  latter 
was  to  take,  could  be  in  a  position  to  derive  such  share, 
under  the  previous  clause,  without  outliving  that  one  of 
his  own  parents  who  was  the  brother  or  sister  of  the  tes- 
tator. And  to  enable  his  children  to  take  he  was  required 
to  die  before  the  testator.  Both  could  not  happen  unless 
the  testator  outlived  his  brother  and  sister.  If  he  did  not, 
no  grand  nephew  or  grand  niece  could  take ;  which  would 
make  the  provision  for  them  useless.  This  is  not  incon- 
sistent  with  an  intent  to  provide  for  the  testator's  kindred, 
for  the  brother  and  sister,  and  the  survivor  of  them,  if  one 
were  dead,  with  the  children  of  the  deceased,  would  still 
take  by  the  law  of  succession ;  and  does  not  rob  the  testa- 
tor's children  of  any  of  the  property  vested  by  the  third 
article,  or  his  wife  of  what  she  might  acquire  by  the  death 
of  one  of  his  children,  to  give  it  to  collateral  relatives. 
By  contrasting  the  difierent  consequences  of  this  article, 
construed  merely  as  referring  to  the  failure  of  issue  at  the 
death  of  the  testator's  children,  without  reference  to  the 
death  of  the  brother  and  sister,  with  those  produced  by  it. 
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if  the  death  of  such  brother  and  sister,  before  the  testa- 
tor, be  considered  necessary  to  give  it  effect,  we  shall  be 
able  to  see  which  best  carries  out  the  intention  :  the  former 
excludes  a  living  brother  and  sister  and  takes  in  some  of 
their  children  and  grandchildren;  of  such  nephews  and 
nieces,  it  excludes  all  born  after  the  failure  of  issue  is 
determined,  or  who  die  before  their  parents;  of  such  grand 
nephews  and  grand  nieces,  it  excludes  all  unless  the  testator 
outlives  the  brother   and  sister;  a  capricious   selection 
without  any  purpose  or  policy  apparent  in  the  exclusion. 
There  could  be  no  hesitation  by  any  one  to  pronounce  the 
construction  now  under  examination  to  be  correct,  if  the 
words  "at  my  death,"  or  "in  my  lifetime,"  were  added 
after  the  word  "  leave,"  as  they  are  are  already  impliedly 
there  by  the  impossibility  otherwise  of  providing  for  a 
grand  nephew  or  grand  niece  as  a  substitute  for  their 
deceased  parent,  being  a  nephew  or  niece.    Both  parties 
require,  for  the  construction  suggested  by  them,  a  similar 
insertion ;  the  respondents  desire  it,  not  to  carry  out  a 
manifest  intent,  but  simply  to  make   a  provision  legal. 
The  general  principle  of  supplying  words  is  abundantly 
settled.    (Jarm.  Pow.  on  Dev.  311 ;  Pcnd  v.  Bergh,  10  Paige 
&.  152.)    But  these  words  are  eminently  privileged  to  be 
supplied.    In  all  cases  of  survivorship,  when  a  different 
time  is  not  expressed  in  the  will,  the  lifetime  of  the  testa- 
tor is  always  understood  as  the  period  in  which  it  is  to 
take  place.     (JIfoore  v.  Lyons,  25  Wend.  R.  119;    Clark  v. 
Lubbock,  1  Y.&  C,  [N.  C]  E.  492 ;  Trotter  v.  Williams,  Pre. 
CL  78  S.  C.  3  Eq.  Ca.  Abr.  344.)     The  survivorship,  there- 
fore, of  the  brother  and  sister,  by  their  children,  to  entitle 
the  latter  to  take,  should  be  in  the  testator's  lifetime,  as 
there  is  no  other  time  fixed  ;  the  rest  of  the  provision  cor- 
roborates this  view. 

But  it  may  be  asked  what  the  testator's  object  was  in 
making  such  a  provision?  The  answer  is  simple  and  easy ; 
for  the  same  reason  that  he  bequeathed  in  the  second 
article  of  the  will,  chattels  of  which  the  use  is  thereby 
given  to  his  wife  for  life,  to  his  heirs-at-law  in  case  of  his 
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having  no  child  or  lineal  descendant  living  at  the  time  of 
his  wife's  death.  It  may  seem  at  first  blash  extraordinary 
that  he  should  bequeath  personal  estate  first  to  his  child- 
ren and  next  to  his  heirs  at  law.  But  he  evidently  was 
aware  of  the  provision  of  law  to  prevent  lapses,  for  he 
makes  no  express  bequest  to  his  lineal  descendants, 
although,  he  requires  that  they  should  fail  before  his  keirs- 
at'law  are  to  take.  Without  such  provision  by  the  statute 
of  distribution,  his  wife  would  have  been  entitled  to  one- 
third  of  any  personal  property  undisposed  of,  and  the 
children  of  any  nephews  or  nieces,  who  were  dead  at  the 
-  time  of  the  testator's  death,  would  be  debarred  from  any 
interest  in  his  personal  estate  if  there  were  nephews  and 
nieces  living.  (B.  S.  97,  §  82,  subd.  11.)  To  prevent  these 
two  results,  the  sixth  article  and  the  remainder  over  in  the 
second,  were  inserted.  Children  of  nephews  and  nieces 
who  were  dead  when  the  testator  died  would,  however,  be 
among  his  heirs-at4aWj  although  not  next  of  kin,  while  there 
were  nephews  and  nieces  living.     (1  R.  S.  752,  §  9.) 

The  only  reason,  probably,  why  he  changed  the  phrase- 
ology from  heirs-ai'law  to  the  children  left  by  his  brother 
and  sister^  and  the  children  of  any  deceased  before  him, 
was,  that  as  his  brother  and  sister,  if  alive,  would  be  his 
heirs-at-law  and  next  of  kin,  he  intended,  if  his  death, 
although  he  was  the  youngest,  occurred  before  theirs,  and 
his  own  line  failed,  to  allow  his  wife  to  take  her  third 
under '  the  statute  of  distribution,  who  might  be  fully  as 
dear  to  him  as  either  brother  or  sister,  but  if,  according  to 
the  more  natural  course  of  things,  he  should  outlive  them, 
he. might  also  outlive  her,  or  could  make  any  other  neces- 
sary provision  for  her.  In  any  event,  depriving  his  wife 
of  >any  interest  for  the  benefit  of  nephews  and  nieces,  is 
not  quite  as  inexplicable  as  depriving  her  and  his  brother 
and  sister  for  the  same  purpose. 

It  is  somewhat  remarkable,  in  this  connection,  that  while 
in  the  third  article  only  the  residue  of  the  personal  estate, 
excluding  that  disposed  of  in  the  second,  is  bequeathed,  in 
this  sixth  article  the  whole  is  disposed  of,  so  as  to  include 
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even  that  bequeathed  in  the  second ;  it  wonld  not  affect 
the  wife's  interest,  as  she  takes  as  purchaser  for  her  dower, 
bat  might  her  children,  if  it  were  not  that  the  two  pro- 
Tisions  brought  about  the  same  result,  except  as  to  the 
wife's  third,  which- would  be  merged  in  her,  a  life  estate  in 
the  whole. 

The  construction  last  Suggested  seems  supported  upon 
every  sound  and  known  principle ;  it  has  a  specific  purpose, 
it  is  not  unequal,  is  warranted  bj  rules  of  legal  interpre- 
tation, and  does  not  conflict  with  any  previous  provision ; 
it  must,  therefore,  be  adopted. 

I  am  fully  aware  that  most  of  the  preceding  reasoning 
is  applicable  only  to  the  personal  estate,  as  the  sixth 
article  was  mainly  intended  for  that  species  of  property, 
bat  in  some  things,  such  as  the  interference  with  the 
interest  taken  by  the  testator's  wife  and  child  in  the  share 
of  the  deceased  child,  the  exclusion  of  a  brother  and 
sister,  certain  nephews  and  nieces,  and  grand  nephews  and 
grand  nieces,  who  might  take  by  the  statute  of  descent,  and 
some  others,  it  is  equally  applicable ;  at  all  events,  it  is 
impossible  to  construe  the  provision  difierently  as  to 
the  two  species  of  property ;  the  contingencies  in  which  it 
is  to  take  effect  and  the  beneficiaries  must  be  the  same. 

It  follows,  therefore,  that  as  the  brother  and  sister  have 
survived  the  testator,  the  devise  and  bequest  in  the  sixth 
article  is  void ;  this,  of  course,  will  make  various  portions 
of  the  judgment  given  at  special  term  erroneous,  and  it 
must  be  reversed  in  those  particulars.  Thus  the  clause  in 
the  first  and  second  part  of  such  judgment,  subjecting  the 
estate  of  the  testator's  daughter  to  any  limitation  by  the 
sixth  article ;  that  in  the  fourth,  making  the  estate  of  the 
plaintiff,  Madame  Du  Bois  (Baronne  de  Gourval,)  in  the 
land  of  which  her  sister  was  tenant  for  life,  cease  on  her 
own  death  without  issue,  and  that  in  the  eighth,  requiring 
parties  having  life  estates  to  keep  down  the  interest  on 
the  charges  on  the  estate,  together  with  the  whole  of 
the  fifth,  declaring  the  cUIdren  of  the  testator's  brother 
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and  sister  to  have  an  interest  in  such  estate,  are,  therefore, 
erroneous. 

Bj  the  death  of  the  testator's  child,  Elizabeth,  the 
principal  of  her  share  of  the  personal  estate  lapses  into 
his  estate,  whereby  his  widow  becomes  entitled  to  one- 
third,  and  his  surviving  child,  or  her  trustees,  to  two- 
thirds  thereof.  (2  B.  S.  96,  §  83,  subd.  1.)  As  she  died 
without  issue  she  inherited  jointly  with  her  sister  her 
share  of  the  real  estate  wherein  she  had  a  life  estate.  Her 
mother  became  entitled,  on  her  death,  to  an  estate  for  life 
in  the  moiety  so  inherited  by  her  daughter,  with  remainder 
in  fee  to  her  surviving  daughter.     (1  R.  S.  752,  §  1.) 

The  accumulations  of  the  share,  to  which  the  deceased 
daughter  was  entitled,  of  the  current  rents  and  profits  of 
the  real  apd  personal  estate  of  the  testator,  became  her 
personal  estate,  and  must  be  administered  tkpon  before  any 
distribution  can  be  made  of  it.  In  such  case  the  mother 
and  daughter  would,  each  be  entitled  to  equal  shares. 
(2  B.  S.  96,  §  83,  subd.  6.) 

Hoffman,  J. — The  provisions  of  the  will,  irrespective  of 
the  sixth  clause,  and  as  they  took  effect  on  the  death  of 
the  testator,  may  be  thus  stated : 

First — As  to  real  estate : 

The  devise  in  the  fourth  section  is  to  his  daughter 
Elizabeth  Sarah,  for  life ;  and  after  her  death,  to  the  child 
or  children  she  may  leave,  to  be  divided  between  them  in 
equal  .shares,  if  more  than  one  child,  when  he,  she,  or 
they,  may  have  attained,  respectively,  the  age  of  twenty- 
one  years. 

By  the  last  clause  of  the  fifth  section,  the  provisions  of 
the  fourth  section  as  regarded  real  estate,  are  to  be 
extended  in  like  manner  to  any  child  or  children  of  the 
devisor,  born  subsequently  to  the  date  of  his  will:  **He  or 
she  to  have  in  equal  parts  with  his  said  daughter  Elizabeth 
Sarah,  a  life  estate  in  said  real  estate,  share  and  share 
alike,  with  remainder  to  their  issue." 

Comparing  the  fourth  section  with  the  fifth  section,  and 
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giving  to  the  last  clause  of  the  latter  a  superior  influence, 
as  being  stated  in  clear  legal  language,  and  as  not  incom* 
patible  with  the  fourth  section,  I  deduce,  that  the  daugh- 
ters living  at  the  testator's  death  took  a  life  estate  in  the 
property  as  tenants  in  common,  with  remainder  to  their 
respective  issue  as  tenants  in  common;  that  the  effect  of 
the  limitation  was  to  make  the  issue  take  as  purchasers  in 
fee.  (1  B.  S.  725,  §  28.)  That  the  estate  in  remainder 
would  vest  upon  the  birth  of  any  issue,  and  open  to  let  in 
after-born  issue.  The  postponement  of  a  division  until  the 
age  of  twenty-one,  was  only  to  retain  a  tenancy  in  com- 
mon, and  prevent  a  separate  vesting  in  possession,  until 
that  period. 

Whether  the  term  "issue  "  qualifies  the  term  "children," 
or  the  latter  controls  the  former,  is  immaterial.  Under 
the  case  of  Chrystie  v.  PAjj/e,  (19  N.  Y.  R.  404,)  "  chil- 
dren,"  would  take  as  purchasers. 

Thus  a  contingent  future  estate  was  created  (1  R.  S.  723, 
§13.)  It  may  be  termed  a  remainder  (§  11),  and  was 
created  by  that  name.  The  issue  would  take  vested 
estates,  as  they  should  successively  come  into  being,  should 
there  be  more  than  one ;  and  if  but  one,  that  one  would 
take.  {Doe  v.  Ward,  9  Adol.  &  Ellis  Bep.  582 ;  Powers  v. 
Bergen,  2  Sold.  Bep.  358.) 

Each  daughter  had  thus  on  the  death  of  the  testator,  an 
estate  for  life,  with  this  contingent  future  estate,  or  remain- 
der, in  his  issue,  as  they  should  come  into  being. 

•Ss  to  personal  property:  the  residue  was  vested  in  the 
trustees ;  and  one  moiety  for  the  use  and  benefit  of  Eliza- 
beth Sarah  ;  the  other  for  that  of  his  daughter  Mary.  Each 
share  vested,  with  payment  postponed,  until  such  daughter 
arrived  at  the  age  of  twenty-four  years.  Each  share  was 
to  go  over  to  the  daughter's  issue,  if  she  should  die  before 
the  age  of  twenty-four,  leaving  issue.  The  restriction  in 
the  third  section  need  not  be  considered. 

With  this  general  view  of  the  operation  of  the  previous 
clauses  of  the  will  at  the  testator's  death,  I  proceed  to  exam- 
ine the  sixth  section.     It  is  as  follows : 
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''In  case  I  have  no  child  or  children  living  at  the  time 
of  my  death,  or  no  posthumous  child ;  or  in  case  such  child 
or  children  should  die  without  lawful  issue,  and  thus  I 
should  have  no  lineal  descendants,  I  give,  devise,  and 
bequeath  my  whole  estate,  real  and  personal,  to  the  chil- 
dren whom  my  brother  Robert  Ray,  and  my  sister  Mary, 
wife  of  John  A.  King,  may  leave,  or  the  child  or  children 
of  any  who  may  die  before  me,  (such  child  or  children  to 
inherit  only  its  father's  or  mother's  share,)  to  be  divided 
equally  and  in  equal  parts  among  such  children,  per  capita 
and  not  per  stirpes,  when  the  eldest  of  such  children  shall 
have  attained  the  age  of  thirty-four  years ;  and  each  child 
who  at  the  time  of  such  division,  may  be  under  age,  to 
receive  his  or  her  portion  on  reaching  the  age  of  twenty- 
one  years." 

There  are  five  cases  comprised  in  the  introductory  part 
of  this  section.  One  is  that  of  a  child  6t  children  bom  to 
him,  but  none  living  at  his  death ;  another,  of  such  a  child 
or  children  born  to  him  and  having  issue,  but  all  dying 
before  him ;  a  third,  of  a  posthumous  child,  dying  without 
leaving  lawful  issue  ;  the  fourth,  of  children  born  to  him 
living  at  his  death,  and  subsequently  dying  without  issue ; 
and  lastly,  of  a  posthumous  child  dying  leaving  issue,  and 
such  issue  dying  without  issue.  These  contingent  cases  are 
distinct ;  they  would  naturally  occur  at  distant  periods.  It 
is  a  reasonable,  if  not;  an  inevitable  conclusion,  that  the 
testator  had  in  his  mind  the  occurrence  of  each  case,  at  a 
different  period. 

Thus  he  looks  to  the  time  of  his  own  death,  with  no  child 
living,  clearly  meaning  no  child  born,  or  with  no  issue  of  a 
deceased  child  living ;  next,  to  the  time  of  the  birth  of  s 
posthumous  child,  of  course,  after  his  death;  then,  he 
regards  the  case  of  the  children  born  at  his  death,  dying 
without  leaving  issue ;  and  again,  of  a  posthumous  child, 
so  dying.  In  each  of  these  occurrences,  distinct,  and  more 
or  less  remote,  the  limitation  over  is  meant  to  take  effect ; 
there  would  be  in  each  case,  none  of  his  lineal  descendants; 
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and  this  is  the  result  prescribed,  as  the  test  of  the  limita- 
tion over,  taking  effect. 

Again^  each  of  such  events  might  take  place  during  the 
lives  of  his  brother  Robert  and  his  sister  Mary,  or  of  the  sur- 
vivor of  them,  and  might  take  place  after  the  death  of  both 
or  of  one. 

It  is  insisted  that  the  testator  intended  the  devise  over 
to  operate  only,  in  the  event  of  the  brother  and  sister 
dying  in  his  lifetime.  This  seems  to  me  inadmissible, 
incompatible  with  plain  language,  and  with  as  reasonable 
a  presumption  as  any  other,  that  he  expected  they  would 
survive  him.  He  made  his  brother  Robert  one  of  the 
executors. 

It  is  with  more  force  urged,  that  he  meant  to  give  effect 
to  the  limitation  over,  on  his  own  death,  so  that  the  neph- 
ews and  nieces  to  take  would  be  those  then  living,  (with 
children  of  any  pre-deceased  nephew  or  niece,)  whether  his 
brother  and  sister  were  then  dead  or  living.  But  the  diffi* 
cnlty  which  I  have  found  insuperable  as  to  this  construction 
is,  that  he  obviously  contemplated  his  own  death,  under 
some  circumstances,  as  one  event,  and  other  events  which 
would  occur  at  different  periods,  on  which  the  will  would 
have  its  operation,  for  the  operation  of  the  gift  over.  He 
discriminates  periods,  when  he  discriminates  as  to  events. 
Had  he  looked  solely  to  his  own  death,  the  clause  beginning, 
"  Or  in  oase  such  child,"  &c.,  would  not  have  been  used. 
Had  he  regarded  merely  the  death  of  all  his  children  issue- 
less, the  last  clause  would  alone  have  been  needed,  with 
some  trifling  verbal  change. 

Another  construotion  of  the  provision,  and  one  which 
appears  to  me  more  plausible  than  any  which  can  be  found 
to  sustain  the  limitation  over,  is,  that  the  objects — the 
nephews  and  nieces — are  defined  and  fixed  at  the  death 
of  the  survivor  .of  the  testator's  daughters,  without  leav- 
ing issue. 

This  construction  commends  itself  for  several  reasons. 
It  sustains  the  limitation  over  as  a  valid  one,  while, 
upon  the  version  of  its  depending  upon  the  death  of  the 
Vol.  VII.  19 
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brother  and  sister,  it  would  be  illegal.  If  the  limitfiition 
can  be  supported  by  a  reasonable  constmction,  it  is  onr 
duty  to  give  it  snch  a  meaning.  (Jarman  on  Wills,  2dy 
743.) 

It  avoids  an  intestacy  which,  in  the  other  case,  will 
occnr.  The  counsel  for  the  defendants  in  his  second  sub- 
division of  his  second  point  has  shown  that  there  might 
be  a  time  between  the  death  of  the  survivor  of  the  children 
and  the  death  of  the  brother  and  sister  in  which  this  would 
take  place.  ,The  court  leans  to  a  construction  which  will 
avoid  such  an  intestacy.  {Leake  v.  Robertsanf  2  Merivale 
B.  386.) 

It  fulfils  in  part  another  important  rule  of  construction, 
viz.,  that  the  court  is  anxious  to  comprehend  as  many  of 
the  apparent  objects  of  the  testator's  bounty  as,  by  a  rea- 
sonable construction  of  the  will,  looking  to  the  period  of 
distribution,  may  be  included.  {Walker y.  Shore^  15  Yesey 
Bep.  123,  and  cases  cited  in  the  American  edition  of  Cox's 
Gases  in  Chancery,  vol.  1,  page  72,  note.)  There  will  in 
this  case  be  comprehended  all  the  nephews  and  nieces 
born  after  the  testator's  death,  and  before  the  death  of  the 
surviving  child,  as  well  as  nephews  and  nieces  bom  in  the 
lifetime  of  the  testator. 

But  the  objections  which  have  at  last  led  me  to  reject 
this  construction  are,  that  it  wholly  annuls  the  word  leave 
in  its  ordinary  signification,  and  requires  the  substitution 
of  the  words,  may  at  that  time  have,  or  may  then  havey  or  simi- 
lar words.  The  testator  seems  to  have  appreciated  the 
force  of  the  term  leave.  In  the  fourth  section  he  uses  this 
word  in  its  natural  full  sense,  denoting  all  the  children 
Sarah  might  leave.  So  in  the  third  clause  he  uses  the  word 
leaving  issue.  In  this  section  he  employs  the  phrase,  '*In 
case  I  should  have  no  child  or  children  living,"  Ac,  and 
then  uses  the  word  leave  in  the  clause  in  question. 

Again^  this  construction  would  operate  to  exclude  all 
the  children  of  Bobert  Bay  and  Mary  King  who  may  have 
been  bom  between  the  death  of  the  survivor  of  the  testa- 
tor's daughter  and  the  death  of  Bobert  or  Mary.    I  think 
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it  clear,  that  this  would  disappoint  the  testator's  intention ; 
that  he  meant  to  include  all  the  nephews  and  nieces  which 
his  brother  or  sister  should  leave.  All  whom  they  might 
leave,  and  the  children  of  those  who  had  died  before  the 
testator,  would  comprehend  all,  or  nearly  all,  who  could 
daim  to  be  objects  of  the  bounty,  as  springing  from  Robert 
or  Mary. 

Mr.  Powell  (on  Devises,  vol.  2,  p.  303,  Law  Library,  vol. 
22,  p.  102)  says :  *'  Where  a  particular  estate  or  interest 
is  carved  out,  with  a  gift  over  to  the  children  of  the  person 
taking  that  interest,  or  of  any  other  person,  it  will  embrace 
not  only  the  objects  living  at  the  death  of  the  testator,  but 
all  who  shall  subsequently  come  into  existence  before  the 
period  of  distribution." 

Thus,  in  the  case  of  a  devise  to  A.  for  life,  and  after  his 
death  to  the  children  of  B.  the  children  of  B.  living  at  the 
death  of  the  testator,  and  those  who  are  bom  during  the 
life  of  A.  the  tenant  for  life,  are  entitled ;  but  not  those 
who  may  come  into  existence  subsequently  to  the  death  of 
A.  (This  is  re-stated  in  the  same  language  by  Mr.  Jarman 
on  Wills,  vol.  2,  p.  15.) 

Among  the  cases  he  cites  is  .^y^on  v.  Aytcn^  (1  Cox.  Gases, 
326,)  which  is  the  only  one  of  them  I  deem  it  necessary  to 
notice  at  length.  It  is  full  and  pertinent.  The  testator 
gave  the  residue  and  remainder  of  his  real  and  personal 
estate  to  his  wife  Mary  Lee,  for  her  life,  and  no  longer. 
Upon  her  decease,  he  gave  and  bequeathed  them  to  the 
children  of  Mr.  John  Ayton  and  his  wife  Jine,  to  be 
equally  divided  among  them,  the  said  Jane  Ayton's  chil- 
dren, and  not  to  any  children  by  another  marriage  of  either 
party. 

At  the  death  of  the  testator  and  his  widow  Mary  Lee, 
(the  tenant  for  life,)  there  were  but  two  children  living  of 
John  and  Jane  Ayton ;  but  after  the  widow's  death  three 
more  were  bom.  These  three  children  were  excluded 
from  any  share  in  the  estate,  and  it  was  held  to  go  to 
the  two. 

The  master  of  the  rolls  said:  "  So  many  of  the  children 
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as  come  in  esse  before  the  time  when  the  fund  is  distributa- 
ble, shall  be  comprehended,  and  no  more ;  the  vesting  is  not 
to  be  suspended  till  other  children  are  born  to  take  away 
from  the  shares  of  the  former."  '*  The  general  words  will 
extend  beyond  children  in  being,  for  it  will  take  in  any 
child  born  before  the  remainder  takes  effect,  and  so  far  I 
shall  certainly  go ;  but  the  decree  (a  former  one  in  the 
cause)  extended  it  to  all  the  children  of  the  marriage 
living  at  the  death  of  Ayton  and  his  wife."  This  part  of 
such  former  decree  was  reversed.  (See  also  Walker  y. 
Share^  15  Yesey  B.  123,  and  Westwi  v.  Foster ^  7  Metcalf 
Bep.  297.) 

Powers  V.  Bergen,  (2  Selden  B.  358,)  is  upon  this  part  of 
the  question  important.     The  devise^^was  to  trustees  for  the 
use  of  the  testator's  daughter   Eliza,  for  life,  and   with 
remainder  in  fee  upon  her  death,  to  the  lawful  issue  of  his 
said  daughter,  if  more  than  one,  share  and  share  alike,  and 
for  want  of  such  issue,  then  to  all  his  grandchildren  then 
living  as  tenants  in  common,  and  to  his  or  their  heirs  or 
assigns.     The  daughter  was  living  and  had  two  children. 
The  estates  were  thus  defined.     The  trustees  had  the  legal 
estate  during  the  life  of  Eliza  the  daughter — ^the  two  chil- 
dren had  a  vested  remainder  in  fee  as  tenants  in  common, 
subject  to  open  and   let  in  after-born  children  of  their 
mother,  but  liable  to  be  divested  by  their  death,  during 
the  life-time  of  their  mother.     The  grandchildren  of  the 
testator  (other  than  the  children  of  Eliza)  who  should  be 
living  at  her   death,  (that  of  JE/tza,  the  testator   being 
Thomas   Poole,)   had   a   contingent  estate  in    remainder, 
depending  upon  the  event  of  the  death  df  the  daughter 
Eliza,   without   leaving  any  lawful  issue   surviving    her. 
Beference  was  made  by  the  court  to  1  B.  S.  723,  §§  9^  10, 
11,  and  13. 

These  authorities  sustain  the  proposition  before  stated, 
that  nephews  and  nieces,  born  between  the  death  of  the 
surviving  daughter,  and  that  of  the  brother  and  aister, 
would  be  excluded.     The  moment  the  objects  were  fixed  by 
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the  death  of  such  eurvivor,  the  estates  would  become  ves- 
ted, absolute,  aud  exclusive. 

That  children  of  nephews  and  nieces  dying  between  the 
death  of  the  testator  and  the  death  of  the  surviving  daugh- 
ter, would  be  also  excluded,  seems  the  just  conclusion.  In 
the  cases  before  cited,  especially  that  from  the  7th  of 
Metcalf,  the  estates  were  vested,  and  not  contingent.  A 
death  of  one  party  before  the  death  of  tenant  for  life, 
which  transferred  a  vested  interest  into  one  in  possession, 
would  operate  to  transmit  his  share,  or  it  was  capable  of 
assignment,  or  testamentary  disposition — ^not  so,  I  appre- 
hend when  the  interest  or  estate  is  wholly  contingent.  It 
may  be  that  such  children  would  be  excluded  upon  any 
construction. 

I  have,  from  the  considerations  thus  stated,  been  led  to 
reject  the  construction  which  fixes  the  ascertainment  of  the 
objects  and  vesting  of  the  future  estate,  in  those  nephews 
and  nieces  who  might  answer  the  description  at  the  death 
of  the  surviving  daughter  of  the  testator. 

There  can  remain  but  one  interpretation — ^that  which 
ascertains  the  objects  to  take,  by  and  upon  the  death  of 
the  brother  and  sister.  This  clearly  best  comports  with 
the  letter  of  the  will,  and  best  carries  out  the  apparent 
intent.  He  means  to  say,  whenever  the  event  occurs,  in 
any  of  the  contingencies  arising  under  my  will,  in  which 
a  failure  of  any  lineal  descendants  shall  happen,  I  devise 
jnj  estate  to  all  the  children  whom  my  brother  and  sister 
may  leave  behind  them.  Their  children  are  then  to  be 
the  object  of  his  bounty.  He  makes  no  discrimination 
between  them,  but  remembering  there  might  be  nephews 
and  nieces  dead  before  him,  he  includes  their  issue  in  his 
bounty. 

This  view  would  be  strengthened,  if  the  children  of 
nephews  or  nieces,  dying  between  his  death  and  that  of 
the  brother  and  sister,  could  be  comprehended.  My 
impression  is,  they  would  not  be,  but  I  do  not  think  this 
exclusion  can  affect  materially  the  construction  now  given ; 
more  are  comprehended,  than  can  be  upon  any  other  con- 
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strnction,  and  the  extent  of  the  exclusion  is  as  much  limi* 
ted  as  it  can  be  by  any  interpretation. 

In  Doe  V.  Knowles,  (1  Barn,  and  Add.  Rep.  324,)  the 
devise  was  to  W.  Smith  and  Mary  his  wife,  and  the  survi- 
vor of  them  during  their  natural  lives,  and  then  to  Mary 
their  daughter,  or  if  more  children  of  Mary,  the  wife  of 
W.  then  equally  between  them,  and  in  case  they  leave  no 
children,  to  their  heirs  and  assigns  for  ever.  This  remain- 
der, it  was  held  could  only  become  vested  when  the  survi- 
vor, who  was  William,  died  leaving  no  children  of  the 
marriage ;  they  could  not  be  said  to  leave  children,  till 
both  were  gone. 

In  Wells  V.  Ritter,  (3  Wharton's  Rep.  208,)  the  testator 
devised  to  his  wife  for  life,  and  then  to  his  child  or  chil- 
dren in  fee.  If  no  child  should  live  till  twenty-one  years 
of  age,  then  his  estate  was  to  be  divided  between  the  chil- 
dren of  S.  and  the  children  of  W.  The  only  child  of  the 
testator  was  a  posthumous  child,  who  died  after  the  death 
of  the  wife,  but  before  twenty-one.  It  was  held  that  the 
limitation  included  children  born  after  the  death  of  the 

« 

posthumous  child. 

In  Cross  y.^Cross^  (1  Simon's  R.  201,)  the  residuary  estate 
was  given  to  trustees,  to  divide  the  interest  between  two 
nieces  equally  during  their  lives,  and  after  their  deaths,  to 
pay  and  divide  the  principal  to  and  among  the  lawful  issue 
of  her  said  nieces,  or  of  such  of  them  as  should  leave  issue^ 
equally  per  stirpes  and  not  per  capita,  in  default  of  such 
issue  to  pay  the  interest  to  certain  persons,  Ac.  One  of 
the  nieces  died,  having  had  seven  children,  five  of  whom 
only  survived  her.  These  five  took  exclusively.  The  repre- 
sentatives of  the  two  children  who  died  in  their* mother's 
lifetime,  were  shut  out. 

The  important  case  of  Jee  v.  Audley,  (1  Cox.  Cas.  324,) 
deserves  consideration.  The  will  was,  *'  that  1,000/.  be 
placed  out  at  interest  during  the  life  of  my  wife,  which 
interest  I  give  her  during  her  life,  and  at  her  death  I  give 
the  said  1,000/.  unto  my  niece  Mary  Hall,  and  the  issue  of 
her  body  lawfully  begotten,  and. to  be  begotten,  and  in 
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default  of  such  issue,  I  give  the  said  1,000/.  to  be  equally 
divided  among  the  daughters  then  living  of  mj  kinsman 
John  Jee  and  his  wife  Elizabeth  Jee." 

John  Jee  and  Elizabeth  were  living  at  the  death  of  the 
testator,  had  four  daughters,  and  no  son,  and  were  seventy 
years  old. 

It  was  held  that  the  devise  took  in  all  the  daughters  who 
might  be  bom  to  John  and  Elizabeth  after  the  death  of  the 
testator.  There  was  then*  a  limitation  which  would  take  in 
daughters  born  ten  years  after  the  testator's  death,  and 
then  Mary  Hall  might  die  without  issue  fifty  years  after- 
wards ;  in  which  case  it  would  evidently  transgress  the 
rules  prescribed.  The  limitations  could  not  be  restricted 
to  children  living  at  the  time  of  his  death. 

In  the  language  of  Lord  Mansfield,  (Cowper  Bep.  309,) 
"when  an  estMe  is  left  on  a  contingency  to  the  issue  of  any 
one,  all  bom  before  the  contingency  happens,  shall  take ; 
none  bom  after." 

The  reasoning  of  Lord  Hardwicke,  in  EUiam  v.  Airey^ 
(1  Yesey,  Senr.  K.  115,)  involves  the  same  proposition. 
"  In  the  case  of  a  remainder,"  says  the  master  of  the  rolls, 
''the  children  living  at  the  time  the  interest  vests  in  pos- 
session,  are  to  take."  (1  Cox  Ga.  324.)  ''  Where  a  gift  is 
made  to  children,  to  take  effect  upon  the  termination  of  a 
particular  estate,  or  upon  the  death  of  a  person,  such  gift 
embraces,  not  only  the  objects  living  at  the  death  of  the 
testator,  but  all  who  may  subsequently  come  into  existence 
before  the  period  of  distribution."  (Denio  Oh.  J.,  Kilpat' 
riek  v.  Johmon,  15  N.  Y.  B.  325.) 

It  may  be  noticed,  that  in  this  case,  the  period  of  distri- 
bution  wtts  the  period  of  the  vesting  of  interest.  The  pro- 
position, I  apprehend,  is  in  general  more  accurately  stated, 
to  comprise  all  who  are  in  being  at  the  period  of  vesting 
in  interest. 

There  is  a  class  of  cases  in  which  the  word  ''  leaving" 
has  been  restricted,  and  its  ordinary  signification  disre- 
garded, which  deserves  notice.  (Maitland  v.  Chalie,  6  Mad. 
Bep.  243 ;  ex  parte  Cooper,  1   Drew  B.  264 ;  in  re,  Too- 
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key's  Trast,  11  Eng.  L.  &  Eq.  B.  61 ;  Ibid.  5De  Gex,  and  S. 
B.  667 ;  Kennedy  v.  Sedgwick,  3  Kay  and  John.  B.  540.) 

The  last  case  will  exemplify  the  principle  which  pervades 
them  all.  Trustees  were  directed  to  stand  possessed  of 
the  clear  residue  of  the  estate  and  effects,  and  of  all  accu* 
mulations  thereof,  upon  trust,  to  pay  and  divide  the  same 
equally  to  and  amongst  all  and  every  the  child  and  chil- 
dren of  his  said  daughter  Elizabeth  when  the  youngest  of 
such  children  should  attain  twenty-one.  And  in  case  of  the 
death  of  his  said  daughter  without  leaving  any  child  orchil- 
dren,  to  the  sons,  &c.,  of  his  late  sister  Ann.  Elizabeth  had 
nine  children,  all  of  whom  attained  twentyK>ne  years.  She 
was  fifty-seven  years  old  and  a  widow. 

Held,  that  there  was  a  gift  of  the  residue  under  which 
all  the  children  of  Elizabeth  acquired  vested  interests,  not 
defeasible  by  her  death,  leaving  no  children-  The  gift 
over,  in  case  of  her  death  without  leaving  any  child  or 
children,  was  contradictory  if  the  word  *'  leaving"  was  to 
be  read  literally,  and  that  the  word  must  be  read  as  equiva- 
lent to  having* 

Thus,  in  these  cases,  there  was  an  absolute  vested  inter- 
est first  created,  which  was  to  be  divested  by  adequate 
words ;  and  those  employed  were  capable  of  a  construction 
without  undue  straining,  which  would  preserve  the  testa- 
tor's original  and  obvious  intention.  But  in  the  present 
case  we  are  to  ascertain,  from  all  the  pertinent  clauses  of 
his  will,  when  the  tegtator  meant  his  gift  over  to  vest  and 
whom  he  meant  to  be  included  in  it. 

What  is  the  contingency  in  this  case,  when  any  nephewfi 
and  nieces  may  possibly  take  ?  At  present  the  death  of 
Madame  de  Gourval,  without  leaving  issue.  And«when  are 
the  nephews  and  nieces,  so  defined,  that  the  true  parties  to 
take  are  certain,  and  all  others  inevitably  excluded  ?  Not 
until  the  death  of  the  brother  and  -sister  have  produced 
the  impossibility  of  others  coming  into  being. 

I  am  led  to  the  conclusion  that  the  limitation  in  the 
sixth  clause  is  an  illegal  restraint  upon  alienation  beyond 
the  period  allowed  by  the  statute,  and  is  void. 
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The  resalt  of  these  views  may  be  thus  stated : 
Ist.  The  sixth  section  of  the  will  in  question  is  inopera- 
tive and  void,  because  it  must  operate,  either  to  suspend 
the  power  of  alienation  for  more  than  two  lives  in  being  at 
the  death  of  the  testator,  which  was  the  creation  of  the 
expectant  estates  intended  to  be  limited  (1  ^.  S.  726, 
§41 ;)  ^mory  v.  Lard,  (6  Selden  R.  403;)  Griffen  v.  Ford, 
(1  Bos.  B.  123, 137  ;)  or  it  could  only  take  effect  at  the  death 
of  his  brother  and  sister  before  him,  and  his  own  death, 
leaving  no  lawful  issue  him  surviving. 

2d.  The  adjudging  of  such  section  to  be  void,  does  not 
affect  or  invalidate  any  of  the  previous  devises,  bequests 
or  provisions  of  the  will  in  question.  TJbose  provisions  are 
distinct  from  and  independent  of,  the  limitations  in  the 
sixth  section.  {Parks  v.  Parks,  9  Paige  R.  107 ;  Irving  v. 
De  Kay,  Ibid.  628 ;  Haxtun  v.  Corse,  2  Barb.  0.  R.  506.) 

3d.  Hence  those  other  provisions,  so  far  as  they  extend, 
and  are  legal,  (as  they  all  ar#,)  must  be  carried  into  effect ; 
and  if  they  have  not  provided  for  the  entire  disposition  of 
the  property  of  the  testator,  in  the  events  which  have 
occurred  since  his  death,  the  law  of  descent  or  distribution 
must  be  resorted  to. 

4th.  From  the  death  of  the  testator,  on  the  21st  day  of 
March,  1836,  to  the  death  of  his  daughter  Elizabeth  Sarah, 
on  the  2d  day  of  April,  1840,  the  said  Elizabeth  Sarah  was 
entitled  to  one-half  of  the  net  income  of  the  personal  pro- 
perty of  the  testator,  and  to  one-half  of  the  net  rents  and 
profits  of  his  real  estate;  and  the  plaintiff  Mary,  now  De 
Courval,  was  entitled  to  the  other  half  of  the  same. 

5th.  Upon  the  death  of  the  said  Elizabeth  Sarah,  the 
amount  of  such  income  and  rents  then  due  her,  fell  to,  and 
is  to  be  divided  between  the  said  Mary,  now  Madame  De 
Courval,  and  Mary  Rebecca  Ray,  mother  of  the  said  Eliza- 
beth Sarah,  in  equal  parts. 

6th.  On  the  death  of  the  testator,  a  reversion  of  the 
real  estate  devised  to  his  daughters  respectively,  contin- 
gent upon  the  death  of  either  without  issue  during  the  life 
of  the  other,  passed  by  descent  to  his  two  daughters  as 
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undevised  real  estate  (1 R.  S.  723,  ^  12) ;  and  on  the  death 
of  Elizabeth  Sarah,  without  issue,  the  half  of  the  real 
estate  devised  to  her  for  life,  passed  as  follows :  the  one- 
half  thereof  to  her  mother,  the  defendant  Mary  Rebecca, 
for  life,  with  remainder  to  the  sister,  now  Mary  De  Gourval ; 
and  the  other  half  to  the  said  Mary  De  Gourval  in  fee  (1 
R.  S.  151,  §  5.) 

7  th.  From  the  death  of  said  Elizabeth  Sarah  to  the  9th 
day  of  February,  1856,  the  date  of  the  referee's  report  in 
this  case,  the  said  plaintiff  Mary  (and  her  trustees,  under 
the  marriage  settlement),  are  entitled  to  receive  three 
equal  fourth  parts  of  the  net  rents  and  profits  of  the  whole 
of  the  testator's  real  estate ;  and  the  defendant  Mary 
Rebecca  the  other  one-fourth  part. 

8th.  In  relation  to  personal  property :  The  one-half  part 
of  the  half  to  which  the  said  Elizabeth  Sarah  was  entitled, 
(the  limitation  over  to  her  issue  failing,)  devolved  abso- 
lutely upon  her  said  mother,  Mary  Rebecca ;  and  the  other 
half  thereof  to  her  sister  Mary,  now  Mary  de  Courval. 
(2  Rev.  Stat.  96,  §  75,  subd.  6.) 

The  net  income  and  interest  of  all  the  personal  estate  of 
the  testator,  from  the  death  of  the  said  Elizabeth  Sarah  to 
the  date  of  the  report  in  this  cause,  is  to  be  divided  among, 
and  is  payable  to,  the  said  Mary  Rebecca  and  the  said  Mary 
de  Gourval,  and  her  trustees,  in  the  proportion  of  one- 
fourth  thereof  to  the  former,  and  three-fourths  thereof  to 
the  latter. 

9th.  The  one-fourth  part  of  the  personal  property  of  the 
testator,  remaining  after  discharging  what  may  be  found 
due  to  the-  said  Mary  Rebecca  Ray  and  Mary  de  Courval, 
and  her  trustees,  upon  the  principles  above  state4y  belongs, 
absolutely,  the  one-fourth  part  thereof  to  the  said  Mary 
Rebecca,  and  the  three-fourth  parts  thereof  to  the  -said 
Mary  de  Gourval  and  her  trustees. 

10th.  The  real  estate  of  the  testator  now  vests  or  is 
limited  as  follows,  to  wit :  The  one  undivided  fourth  part 
in  the  defendant,  Mary  Rebecca  Ray,  for  life,  with  remain- 
der to  the  said  Mary  de  Gourval,  in  fee;  another  equal 
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imdivided  fourth  part  thereof  vests  in  the  said  Mary  de 
Conrval  in  fee,  and  two  equal  fourth  parts  thereof  in  the 
said  Mary  de  Gourval,  for  her  natural  life,  with  remainder 
to  her  issue,  if  any,  in  fee,  and  if  none,  a  reversion  to  tl^e 
right  heirs  of  the  testator,  in  fee. 

The  judgment  should  be  modified  according  to  these 
views* 

BoswoRTH,  Gh.  J. — The  intention  of  the  testator,  that  in 
the  event  of  a  failure  of  his  lineal  descendants,  with  the 
death  of  his  own  children  his  estate  should  go  to  his 
nephe^  and  nieces,  is  clear. 

The  first  question  is  this  :  Do  the  provisions,  which  pre- 
scribe the  time  at,  or  event  on  which,  the  nephews  and 
nieces  are  to  take,  make  the  will  void,  as  involving  an 
illegal  suspense  of  the  power  of  alienation  ? 

The  sixth  clause  declares  j!r«^,  that  if  the  testator  should 
'*  have  no  child  or  children  living  at  the  time  of  his  death; 
and  no  posthumous  child,''  his  estate  shall  go  to  his 
nephews  and  nieces.  The  terms  of  this  clause  favor  the 
idea  that  the  testator  supposed  ^t  possible,  that  if  his  child 
or  children  died  before  him,  and  if  he  had  no  posthumous 
child,  his  lineal  descendants  would  be  extinct  at  the  time 
of  his  death.  But  the  sixth  clause  shows  that  he  contem- 
plated the  possibility  of  his  own  death  before  that  of  his 
own  child  or  children,  and  that  he  intended  to  provide  for 
that  contingency.  The  sixth  clause  declares,  second^  that 
"  in  case  such  child  or  children  should  die  without  lawful 
issue,  and  thus  I  (the  testator)  should  have  no  lineal 
descendants,"  the  estate  shall  go  to  his  nephews  and  nieces. 

The  testator  did  not  contemplate  that  a  posthumous 
child  would  be  bom  in  his  lifetime,  and  as  he  provided  for 
the  case  of  a  posthumous  child,  and  the  event  of  the  failure 
of  issue  of  such  child,  he  clearly  intended  to  provide  for 
the  event  of  a  failure,  of  his  own  lineal  descendants,  to 
happen  after  his  decease,  as  well  as  for  the  happening  of 
such  a  contingency  in  his  own  lifetime. 

The  fact  that  it  was  possible,  when  he  published  his  will, 
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that  he  might  have  more  than  two  children  living  at  the 
.  time  of  his  death,  does  not  render  it  void,  as  suspending  the 
power  of  alienation  for  a  longer  period  than  is  aathorized 
by  law,  as,  in  fact,  there  were  but  two  living  at  the  time  of 
his  death. 

The  power  of  alienation  cannot  be  suspended  for  a  longer 
period  '*  than  during  the  continuance  of  not  more  than  two 
lives  in  being  at  the  creation  of  the  estate,  except,"  Ac. 
(1  R.  S.  123,  §  15-) 

The  time  of  the  creation  of  an  estate,  the  title  to  which 
is  acquired  by  a  devise  by  its  owner,  is  the  time  of  the  death 
of  the  testator ;  the  will  then  takes  effect,  and  within  the 
meaning  of  the  rule  now  under  consideration,  the  estate  is 
then  created.  (2  B.  S.  57,  §  5 ;  1  B.  S.  173,  §  1 ;  1  B.  S. 
126,  §  41.) 

At  the  time  of  the  testator's  death  he  had  but  two  chil- 
dren living.  The  limitation  over  was,  by  the  terms  of  the 
will,  to  take  effect  on  their  death,  if  they  left  no  lawful 
issue  them  surviving.  The  power  of  alienation  was  there- 
fore suspended  only  during  the  lives  of  two  persons  in 
being  at  the  creation  of  the  estate,  viz.,  Elizabeth  Sarah, 
and  Mary  Bebecca  Bay,  daughters  of  the  testator.  It 
has  been  expressly  adjudged  in  this  court,  that  lives  in 
being  at  the  death  of  the  testator  are  alone  to  be  consid- 
ered, even  where  a  will  by  its  terms  continued  the  estate 
in  trustees  during  the  lives  of  three  children  of  the  testator 
whom  it  named,  one  of  such  children  having  died  before 
the  testator.  {Gr^en  v.  Fardj  1  Bosw.  123  and  136,  137, 
140.) 

By  no  possibility  could  the  power  of  alienation,  by  reason 
of  any  cause  existing  at  the  time  of  the  creation  of  the 
estate,  be  suspended  longer  than  during  the  lives  of  the  two 
children  living  at  the  testator's  death,  if  the  limitations 
over  can  then  take  effect. 

If  these  views  be  correct,  then  it  follows  that  the  devise 
is  not  void  by  reason  of  an  illegal  suspense  of  the  power  of 
alienation,  prior  to  the  time  when  the  estates  in  remainder 
are  to  vest,  provided  that  they  vest  absolutely  on  the  death 
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of  the  sturyivor  of  the'  testator's  said  two  children.  If  the 
devise  designates  persons  in  whom  it  is  te  vest  absolutely  . 
on  the  death  of  the  testator's  children  without  issue,  then 
there  is  no  difficulty  in  giving  effect  to  the  general  intent 
clearly  expressed,  that  his  own  children  should  enjoy  the 
estate  during  their  lives,  and  if  on  the  death  of  his  own 
children,  their  issue  shall  have  become  extinct,  then  his 
estate  shaH  go  to  his  nephews  and  nieces  designated  in  the 
will. 

The  will  is  dated  on  the  22d  of  March,  1834,  the  day  on 
which  Elizabeth  Sarah  is  proved  to  have  been  bom.    . 

If  it  may  be  supposed  that  he  contemplated  it  as  probable 
that  his  own  children  would  survive  his  brother  Robert 
Bay,  and  his  sister  Mary  King ;  and  if  it  may  also  be  sup- 
posed that  he  had  in  his  mind  the  idea,  that  he  too  might 
survive  them,  then  the  language  employed  in  the  sixth 
clause  would  be  natural  and  appropriate.  Supposing  his 
brother  and  sister  to  be  dead  at  the  time  of  his  own  death, 
and  that  he  had  such  a  contingency  in  mind  when  drawing 
his  will,  then  the  expression  '*  to  the  children  whom  my 
brother  Robert  Ray  and  my  sister  Mary,  wife  of  John  A. 
King,  may  leave,  or  (and)  the  child  or  children  of  any  who 
may  die  before  me,"  would  be  clear,  and  the  intent  designed 
to  be  expressed  by  it  would  be  obvious. 

Supposing  him  to  have  had  in  mind  (when  writing  the 
words  '*  or  in  case  such  child  or  children  sholild  die  with-  f 
out  lawful  issue,  and  thus  I  should  have  no  lineal  descend- 
ants,") the  idea,  that  his  own  children  in  that  event,  would 
probably  have  outlived  his  said  brother  and  sister,  then  the 
provision  giving  his  estate  to  such  child  or  children  as  such 
brother  and  sister  may  leave,  would  be  equally  clear,  and 
the  intent  equally  manifest ;  and  the  words  ^|  may  leave," 
would  have  effect,  as  designating  children  left  by  his 
brother  and  sister,  at  the  time  of  their  death,  and  would 
have  been  used  according  to  their  natural  and  obvious 
meaning. 

On  either  of  these  suppositions  the  intent  was,  that  the 
estate  should  vest  in  the  nephews  and  nieces  living  at  the 
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timo  the  event  happened,  on  which  the  limitation  over  waB 
to  take  effect,  and  in  the  children  of  such  as  should  have 
died  before  the  testator.  But  each  supposition  involves  the 
idea  that  the  brother  and  sister  would  die  before  the  tes- 
tator or  before  the  last  surviving  child  of  the  testator,  if 
she  outlived  her  father. 

But  the  eighth  clause  furnishes  some  evidence  that  the 
testator  did  not,  while  writing  his  will,  contemplate  that 
his  brother  would  die  before  him.  By  that  clause  the 
brother  is  named  as  an  executor  or  trustee  to  whom  (with 
others)  the  property  is  devised  in  trust,  and  as  one  of  the 
persons  by  whom  the  provisions  in  trust  were  to  be  executed. 

And  I  think  there  is  much  force  in  the  proposition  that 
the  clause  of  the  sixth  article,  viz.,  "  or  in  case  such  child 
or  children  should  die  without  lawiul  issue,  and  thus  I 
should  have  no  lineal  descendants,"  contemplates  and  refers 
to  the  contingency  of  the  death  of  his  own  children  and  of 
their  issue,  in  the  life  of  their  parents,  subsequent  to  his 
own  death ;  as. the  words  "  such  child  or  children"  include, 
by  express  declaration,  a  posthumous  child,  and  provide 
for  the  extinction  of  its  issue  in  the  lifetime  of  such  parent 
if  there  should  be  issue. 

The  testator  evidently  intended,  that  however  many 
children  he  might  have,  and  might  leave  surviving  him, 
that  his  nephews  and  nieces  should  not  take  unless  all  of 
his  own  children  died  without  any  lawful  issue  of  their  own 
surviving  them. 

Whether  he  intended  that  all  of  his  own  children  should 
die,  without  leaving  issue  surviving  them  in  his  lifetime, 
as  a  condition  to  the  limitation  over  taking  effect,  is  a 
different  question. 

But  assuming  that  he  did  not  intend  that,  and  that  such 
a  construction  should  be  rejected,  then  it  is  clear  that  he 
did  not  intend  the  limitation  over  to  take  effect  unless  all 
of  his  own  children  died  without  leaving  lawful  issue  sur- 
viving them. 

On  the  latter  construction,  he  has  made  no  provision  as 
to  what  is  to  be  done  with  the  share  of  either  of  his  chil- 
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dren,  between  the  time  of  the  death  of  such  child  and  the 
death  of  the  one  who  dies  last. 

B7  the  third  clause,  the  personal  estate  bequeathed  to 
Sarah  Elizabeth,  was  to  be  paid  into  her  hands  on  her 
attaining  the  age  of  twenty-four  years. 

By  the  fifth  clause,  the  same  thing  is  to  be  done  with  his 
daughter  Mary's  half  of  the  personalty.  She  was  born  on 
the  9th  February,  1835,  and  consequently  is  over  twenty- 
four  years  of  age. 

By  the  fourth  clause,  the  real  estate-  is  devised  to  Eliza- 
beth Sarah,  with  all  the  rents,  Ac,  *^  to  have  and  to  hold 
for  her  use,  benefit  and  behoof,  for  and  during  the  term  of 
her  natural  life,  and  after  her  death,  to  the  child  or  chil- 
dren she  may  leave." 

By  the  fifth  clause,  the  provisions  of  the  fourth  section, 
as  regards  real  estate,  ''are  to  be  extended  in  like  manner 
to  any  child  or  children  of  mine  bom  subsequently  to  the 
date  of  this  my  last  will,  he,  she  or  they  to  have  equal 
parts  with  my  said  daughter,  Elizabeth  Sarah,  a  life  estate 
in  said  real  estate,  share  and  share  alike,  with  remainder 
to  their  issue. 

Suppose  the  testator's  daughter  Mary,  when  she  dies, 
shall  leave  a  child  or  children,  her  surviving :  then,  so  far 
as  the  will  speaks  upon  the  subject,  what  is  to  be  done  with 
Elizabeth  Sarah's  half  of  the  real  estate  ? 

The  sixth  article  is  the  only  remaining  clause  which  can 
be  resorted  to,  to  ascertain  the  intent  of  the  testator. 

By  the  first  clause  of  that  article,  viz.,  ''  In  case  I  have  no 
child  or  children  living  at  the  time  of  my  death,  and  no 
]>08thumou8  child,"  a  contingency  is  designated,  on  which 
the  limitation  over  is  to  take  effect,  provided  the  word  "or" 
which  follows  it,  is  to  be  read  as  it  is  written ;  or  if  that 
be  not  so,  then  both  of  said  alternative  clauses  must  be 
read,  to  ascertain  the  single  and  sole  contingency  on  which 
the  limitation  over  is  to  take  effect. 

Did  he  mean,  that  if  he  had  no  children  living  at  the 
time  of  his  death,  the  limitation  over  should  take  effect, 
although  such  children  might  have  lawful  issue  then  living? 


304         CASES  IN  THE  SUPERIOR  COURT. 

Du  Bois  ▼.  Ray. 

That  cannot  be  pretended,  because  that  would  be  in  con- 
flict with  the  third  and  fifth  clauses  which,  in  terms,  give 
the  estate  to  the  children  of  his  daughters,  if  they  die 
leaving  children. 

This  first  clause  of  the  sixth  article  to  have,  when  read 
by  itself  and  alone,  any  meaning  or  efficacy,  must  mean, 
that  his  own  children  must  have  died  before  him,  without 
having  had,  or  without  leaving  lawful  issue,  and  thus  con- 
strued, it  would  mean  no  more  than  the  next  succeeding 
clause  imports,  unless  that  provides  ifor  the  case  of  their 
dying  subsequent  to  his  death  without  leaving  lawAil  issue, 
and  the  first  clause  for  their  dying  before  him,  without 
leaving  lawful  issue. 

And  assuming  the  second  or  alternative  clause  to  pro- 
vide for  such  a  contingency,  then  the  words,  "  and  thus  I 
should  have  no  lineal  descendants,"  would  refer  to  the  time 
of  the  death  of  his  last  surviving  child,  and  refer  to  that 
date,  as  the  one  at  which  a  failure  of  his  lineal  descendants 
would  occur,  and  as  the  time  which  he  intended  to  designate 
by  the  words  **  should  have." 

If  he  had  in  mind  such  a  contingency,  and  a  contingency 
to  happen  after  his  own  death,  as  the  one  on  which  the 
limitation  over  was  to  take  eifect,  then  who  are  the  persons 
designated  by  the  will  to  take  ?  Suppose  his  own  children 
have  died  without  issue  surviving  them.  His  widow  has 
been  provided  for  by  bequests  made  in  lieu  and  satisfaction 
of  her  dower. 

The  persons  designated  as  the  ones  to  take  the  estate, 
are  *^  the  children  whom  my  brother  Robert  Ray,  and  my 
sister  Mary,  wife  of  John  A.  King,  may  leave,  or  the  child 
or  children  of  any  who  may  die  before  me." 

It  is  difficult  to  conjecture  why  he  should  give  to  chil- 
dren of  a  nephew  or  niece  dying  before  him,  and  not  to  the 
children  of  a  nephew  or  niece  dying  after  him,  if  he  con* 
templated  that  the  limitation  over  might  not  take  effect 
until  after  the  death  of  his  own  children  surviving  him. 
And  if  he  intended  to  provide  for  such  a  contingency  by 
the  second  or  alternative  clause  of  the  sixth  article,  it  is 
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equally  difficult  to  conjecture  why  he  iuteuded  to  exclude 
nephews  and  nieces  themselves,  bom  subsequent  to  his  own 
death,  and  who  might  be  living  OK  the  death  of  his  last 
/roryiving  child. 

But  he  has  ezcluded  both,  if  the  si2j;h  article  is  to  be 
(construed  as  designating,  as  the  nephews  and  nieces  who 
are  to  take,  only  those  who  might  be  living  at  the  time  of 
his  own  death,  including  the  children  of  such  as  had  died 
before  him. 

If  the  limitation  over  would  be  valid  in  law,  on  construr 
ing  the  words  "  may  leave,"  as  referring  to  the  time  of  the 
brother's  and  sister's  death,  it  seems  to  me  that  we  should 
find  no  warrant  for  wresting  from  them  their  natural  mean- 
ing, and  substituting  other  words  which  would  import  those 
left  at  the  time  of  the  testator's  death ;  or  at  the  time  of  the 
happening  of  the  contingency  on  which  the  limitation  over 
is  to  take  effect. 

The  words  '*  may  leave,"  according  to  their  natura,^ 
meaning,  import,  as  the  time  to  which  they  refer,  the  death 
of  the  testator's  said  brother  and  sister.  {Doe  v.  Kf^owles^ 
et  ah,  B.  &  Ad.  324 ;  Cross  v.  Cross,  1  Simons,  201.) 

I  find  no  word  or  words  which,  to  my  mind,  indicate  an 
intent  that  only  the  nephews  and  nieces  living  at  the  time 
of  the  testator's  death,  should  take,  except  thid  provision  in 
favor  of  the  children  of  nephews  and  nieces  dying  before 
him,  to  the  exclusion  of  the  children  of  those  dying  after 
him,  and  that  intent,  if  it  catf  be  collected  from  the  will, 
will  exclude  living  nephews  and  nieces  born  subsequent 
to  his  own  deathi  although  born  before  the  event  happens 
on  which  the  limitation  is  to  take  effect. 

Giving  effect  to  the  words  ''  may  leave,"  according  to 
their  natural  and  adjudicated  meaning,  will  admit  all  the 
living  nephews  and  nieces  (to  be  ascertained  by  the  desig- 
nated event)  to  a  participation  in  the  estate,  if  effect  can 
be  given  to  the  sixth  clause  of  the  will  as  thus  construed. 
Even  that  would  exclude  children  of  the  nephews  and 
nieces  who  died  after  the  testator,  and  only  them;  the  other 
excludes  all  nephews  and  nieces  born  subsequent  to  his 
Vol.  VII.  20 
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death.  And  to  reach  that  interpretation,  the  words  "  may 
leave  "  must  be  replaced  by  the  words  "  may  then  have," 
or  by  other  words  expressing  the  same  precise  idea. 

And  the  substituted  words  *'  may  then  have,"  must  be 
held  to  refer  to  tha  time  of  the  testator's  death ;  and  if  such 
substituted  words,  or  the  words  "  may  leave,"  (the  words 
actually  used,)  refer,  in-  the  connection  in  which  they  are 
found,  to  the  time  of  the  testator* s  death,  then  it  must  be 
conceded,  as  J  think,  that  the  event  described  by  the  clause 
of  which  they  are  a  part,  viz.,  the  eveivt  of  the  death  of 
"  such  child  or  children  without  lawful  issue,  and  thus  I 
should  have  no  lineal  descendants,"  is  an  event,  as  there 
described,  which  is  to  occur  prior  to  his  own  death. 

My  mind  is,  therefore,  brought  to  the  conclusion  that  the 
sixth  clause,  by  its  fair  meaning,  either  makes  the  death  of 
his  own  children,  in  his  lifetime,  without  issue  surviving 
them,  a  condition  on  which  the  limitation  is  to  take  effect ; 
or  if  that  construction  is  inadmissible,  that  it  designates  as 
the  nephews  and  nieces,  who  are  to  take  on  the  failure  of 
his  lineal  descendants,  the  children  whom  his  brother  and 
sister  *'  may  leave  "  at  the  time  of  their  death. 

Either  construction  defeats  the  future  estate.  The  first, 
because  the  contingency  has  failed  on  which  it  was  to  take 
effect.  The  second,  as  suspending  the  power  of  alienation 
during  the  lives  of  four  persons  in  being  at  the  time  of  the 
testator's  death,  viz.,  his  two  daughters  and  his  brother  and 
sister. 

Assuming  this  conclusion  to  be  correct,  it  remains  to  be 
considered  whether  the  whole  will  is  void,  or  only  the  limi- 
tations over ;  and  whether  Elizabeth  Sarah's  half  of  either 
the  personal  or  real  estate  is  to  be  treated  as  undevised 
estate,  at  and  after  her  death,  or  whether  her  heirs  take  it 
as  such. 

If  the  whole  will  be  void,  then  the  widow  takes  one-third 
of  the  personalty,  and  the  daughters  the  residue  absolutely 
in  equal  shares,  and  they  also  inherit  the  real  estate  in 
equal  shares,  subject  to  the  widow's  right  of  dower. 

If  the  devisees  and  bequests  to  the  testator's  children 
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are  valid,  as  I  think  they  are,  although  the  future  estate 
attempted  to  be  created  be  void,  (20  Wend.  564,  22d,  Id. 
483, 9  Paige,  521,)  then  the  provisions  made  in  lieu  of  dower, 
and  accepted  as  such  will  have  effect,  and  are  not  to  be 
disturbed. 

The  half  of  the  personalty  given  to  the  testator's  daugh- 
ter Mary,  is  hers  absolutely,  as  she  has  attained  the  age  of 
twenty-four. 

The  half  of  the  personalty  given  to  Elizabeth  Sarah,  if 
to  be  treated  as  unbequeathed,from  and  after  her  death, 
or  in  other  words,  if  only  the  use  or  income  of  it  for  her 
life  (as  she  died  under  twenty-four)  is  bequeathed,  then 
the  principal,  subject  to  such  use  for  her  life,  was  distribu- 
table, one-third  to  the  widow,  and  to  each  daughter  one- 
third.  (2  B.  S.  96,  §  I5f  sub.  1.)  In  that  view,  one-third 
of  that  half  would  go  to  the  mother,  one-third  to  Madame  de 
Gourval,  and  the  other  third  would  go  equally  to  the  mother 
and  to  the  sister  Mary,  under  2  B.  S.,  p.  96,  §  75,  sub.  6. 

But  I  incline  to  *the  opinion  that  the  third  and  fifth 
clauses  (inasmuch  as  the  testator  left  two  children)  gave 
one-half  of  the  personalty  absolutely  to  Elizabeth  Sarah. 
In  this  view,  that  half  of  the  personalty  and  its  accumula- 
tions became,  upon  her  death,  the  property  equally  of  her 
mother  and  of  her  surviving  sister,  and  should  be  accounted 
for  as  such.     (2  B.  S.,  p.  96,  ^^15,  sub.  6.) 

Only  a  life  estate  in  the  one-half  of  the  real  estate  was 
given  to  Elizabeth  Sarah.  The  remainder,  as  to  such  one- 
half  not  having  been  disposed  of,  vested  at  the  testator's 
death  in  his  two  children  as  his  heirs  at  law. 

A  moity  of  his  one-half  (viz.,  the  part  which  Elizabeth 
Sarah  took  as  heir  of  her  father)  on  Elizabeth  Sarah's 
death  (or  one-fourth  of  the  whole)  went  to  her  mother  for 
life,  and  the  reversion  to  her  sister  Madame-  de  Gourval. 

The  rents  and  income  of  the  one-half  of  the  real  estate 
in  which  M.  de  Gourval  has  a  life  estate,  and  which  upon 
her  death,  leaving  issue,  will  go  to  such  issue,  she  is  enti- 
tled to  during  her  life.  If  she  dies,  leaving  no  issue  surviv- 
ing her,  the  reversion  of  that  one-half  will  descend,  accord- 
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ing  to  the  proyieionB  of  the  etatnte,  to  those  entitled 
to  take  it  as  heirs  of  the  testator. 

The  judgment  must  be  modified  aooording  to  these 
TiewB,  and  the  aocounts  having  been  modifled  accordingly, 
the  judgment,  as  modified,  should  be  affirmed. 

WooDBUFF,  J.  {dissenting.) — ^Ffom  the  general  scope  of 
the  will  of  the  testator,  Richard  Bay,  the  construction, 
validity,  and  effbct  of  which  is  now  before  us,  and  also 
from  its  specific  details,  it  is  quite  apparent  that  he  desired 
and  intended  to  provide  that  his  children  should  enjoy  his 
estate  during  their  lives,  (subject  to  the  provision  made 
for  bis  widow,  and  the  bequests  to  his  cousins,)  and  that 
their  issue  should  succeed  thereto,  if  there  should  be  such 
issue  to  enjoy  it ;  and  that  if  there  should  be  no  such  issue, 
then  that  the  estate  should  go  to  children  of  his  brother 
and  sister,  and  to  their  issue.  In  other  words,  that  his  own 
descendants  should  enjoy  his  estate,  and  failing  such 
descendants,  it  should  pass  to  descendants  of  his  brother 
and  sister.  There  is  a  plain  attempt  on  the  part  of  the 
testator,  to  secure  that  result,  and  in  view  of  what  appears 
to  me  his  obvious  intention  in  this  respect,  the  inquiry  is, 
how  far  has  he,  by  his  will,  secured  the  object  he  had  in 
view  ?  Next,  may  the  will  so  operate  in  conformity  with 
the  language  employed  by  him?  and  thirdly,  does  the  will 
qualify  the  general  design  that  the  estate  should,  in  certain 
contingencies,  pass  to  the  children  of  his  brother  and  sis- 
ter, by  limiting  it  to  some  only  of  such  children  in  any 
possible  event,  or  if  it  pass  at  all,  must  it  go  to  all  the 
children  who,  at  the  death  of  his  said  brother  and  sister, 
may  be  living,  whether  bom  before  or  after  the  death  of 
the  testator,  and  whether  bom  before  or  after  the  happen- 
ing of  the  contingency  upon  which  he  directed  such  estate 
to  pass  io  his  brother's  and  sister's  children  ? 

The  answer  to  the  first  question  is  contained  in  the 
answer  to  the  other  two,  and  the  validity  of  the  will  may 
depend  upon  the  answer  to  the  last  question,  for,  having 
given  life  estates  to  his  two  children,  and  made  the  contin- 
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gency,  upon  which  the  estate  shall  go  over,  the  death  of 
both  without  issue,  if  the  limitation  over  be  to  such  chil- 
dreu  of  his  brother  and  sister  as  may  survive  them,  and 
they  should  be  living  when  the  event  happens,  it  will  still 
remain  uncertain  who  of  their  children  will  take.  That 
is,  the  two  children  must  die,  and  the  brother  and  sister  (if 
then  living)  must  die,  before  it  can  be  ascertained  who  are 
entitled  to  take,  under  the  limitation  over  on  the  death  of 
his  children  without  issue,  and  so  the  limitation  would  be 
made  to  depend  upon  the  duration  of  more  than  two  lives, 
and  the  estate  be  rendered  unalienable  for  a  period  longer 
than  is  allowed*  by  law. 

I.  The  primary  object  which,  in  pursuance  of  the  general 
intention  of  the  testator,  he  designed  to  secure,  viz.,  the 
enjoyment  of  his  estate  by  his  children  and  their  issue,  he 
did  secure  by  the  ihirdy  fourth  and  Jifth  clauses  of  the  will 
by  which  his  personal  estate  was  to  be  held  in  trust  and 
for  the  use  of  his  children,  and  to  be  paid  to  them  on  their 
attaining,  the  age  of*  twenty-four  years  respectively,  and  in 
case  of  their  death  before  attaining  that  age,  leaving  issue, 
then  to  be  paid  to  such  issue ;  and  by  which,  also,  all  his 
real  estate  was  devised  to  his  children  (respectively)  for 
life,  with  remainder  to  the  child  or  children  which  they 
might  respectively  leave,  to  be  had  and  held  to  his,  her,  or 
their  use  forever. 

Under  these  clauses  the  issue  of  his  children,  respectively, 
living  at  his  death,  would  take  the  remainder  of  his  real 
estate  in  fee,  and  by  express  limitation  after  the  tormina* 
tion  of  the  life  estates  given  to  such  children  respectively. 

And  as  to  his  personal  estate,  the  shares  of  the  childiren 
would  pass  to  them  absolutely  at  the  age  of  twenty-fpur, 
if  then  living,  (subject  only  to  a  qualification,  not  now 
material,  in  case  of  marriage  without  the  consent  of  his 
widow,)  and  nothing  could  divert  it  from  them. or  from 
their  issue  after  them,  unless  the  provisions  of  the  sixth 
section,  to  be  hereafter  noticed,  operate  to  divert  the  per- 
sonalty to  his  nephews  and  nieces  in  case  his  children  die 
without  leaving  issue. 
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The  testator  thus  secured  to  his  children  and  to  their 
issue,  after  their  decease,  the  enjoyment  of  all  his  estate,  real 
and  personal. 

2.  The  design  of  the  testator  to  preserve  his  estate  in 
his  own  family  in  case  his  childrei^  left  no  issue,  «.  e.,  in 
case  by  the  death  of  his  children  without  issue  there 
should  be  no  lineal  descendants  of  the  testator  living,  was 
sought  to  be  further  secured  by  the  sixth  clause  in  the  will. 

In  this  clause  the  testator  contemplated  and  meant  to 
provide  for  the  exigencies  upon  which  his  estate  should 
pass  to  descendants  of  his  brother  and  sister  on  failure  of 
lineal  descendants  of  himself. 

That  failure  would  happen,  in  case  at  his  death  there 
were  no  persons  in  being  who  could  take  under  the  third, 
fourth,  and  fifth  clauses  of  his  will,  or  in  case  there  were 
such  persons  then  living,  but  they  should  all  die  without 
leaving  lawful  issue.  Or  in  case  children  'born  to  the  tes- 
tator should  die  before  his  decease  leaving  no  lawful  issue. 

This  event  he  provided  for  in  two  modes : 

First — "  In  case  I  have  no  child  or  children  living  at  the 
time  of  my  death." 

Second. — "In  case  such  (t.  e.  all  my)  children  should  die 
without  lawful  issue ;"  "  and  thus  I  should  have  no  lineal 
descendants,"  then  he  gives,  &c. 

The  event  upon  which  the  estate  was  to. go  over,  viz., 
failure  of  lineal  descendants,  might  happen  in  either  of 
those  modes,  and  those  he  provides  for.  The  contingency 
was  failure  of  lineal  descendants,  and  this  would  not  hap- 
pen if  his  children  died  in  his  own  life,  leaving  issue,  and 
such  issue  would  take,  if  living,  upon  the  just  construction 
of  the  previous  clauses  in  connection  with  the  sixth. 

It  is  argued  that  by  this  language  he  provided  only  for 
the  failure  of  lineal  destendants  (having  neither  children 
nor  issue  of  children)  at  the  time  of  his  death,  and  that, 
therefore,  as  he  left  children,  the  event  never  happened, 
and  never  can  happen,  upon  which  the  estate  was  to  go 
over,  and  the  estates  given  by  the  previous  clauses  becamOy 
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and  were,  when  they  took  effect,  freed  from  any  such  con- 
tingency. 

To  my  mind,  the  conclusive  answer  to  this  suggestion  is, 
that  he  provides  for  the  death  of  a  posthumous  child  with- 
out issue,  which,  by  our  statute,  means  without  issue  living 
at  the  death  of  the  ancestor  of  such  issue,  viz.,  the  posthu- 
mous child.  A  postiiumous  child  could  not  die  in  the 
lifetime  of  the  testator  leaving  issue,  neither  dould  such 
child  die  in  the  lifetime  of  the  testator.  Provision  there- 
fore,  for  the  possible  death  of  such  a  child  without  issue 
provides  for  an  event  which  can  only  happen  after  the 
decease  of  the  testator. 

The  ordinary  meaning  of  the  language,  moreover,  indi- 
cates that  the  testator  meant  in  case  all  of  his  children — 
"such  children," — ^the  converse  of  no  children  nor  post- 
humous child,  t.  e.,  any  child  or  children  he  then  had,  or 
might  have,  including  any  posthumous  child,  should  die 
without  issue. 

Ag^in,  our  statute  gives  the  interpretation  of  dying 
without  issue,  and  makes  it  mean  in  case  such  children 
should  die  without  lawful  issue  living  at  their  death.  (1 
R.  S.  724,  §  22.) 

And  the  words,  '*  and  thus  I  should  have  no  lineal  descend- 
ants," confirm  and  define  this  intention  of  the  testator, 
that  failing  his  own  children,  and  failing  the  issue  of  any 
children,  then,  and  in  that  event,  the  estate  should  go  over 
to  descendants  of  his  brother  and  sister. 

The  event  upon  which  his  estate  was  limited  over  was 
one  which  might  have  happened  at  his  death,  or  which 
might  happen  on  the  subsequent  death  of  all  his  children 
without  issue.  *  The  first  exigency  never  arose,  as  he  left 
children  him  surviving.  The  second  may  happen,  and 
whether  it  would  happen  could  not  be  determined,  until 
the  death  of  all  his  children.  This  alone  did  not  restrain 
the  alienation  beyond  the  period  allowed  by  law.  Had  he 
left  more  than  two  children  this  condition  might,  by  itself, 
have  defeated  the  will  since  the  limitation  would  have  then 
depended  upon  more  than  two  lives  m  being,  until  the 
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expiration  of  which  it  could  not  be  determined  whether 
the  estate  given  to  his  children  and  their  issue  would  bd 
defeated  or  not.  As  he  left  btit  two  children  it  will  be 
absolutely  certain  at  the  death  of  the  surviyor  (Madamd 
de  Cqurval)  whether  by  the  limitation  in  the  will,  the 
estate  would  pass  to  descendants  of  his  brother  and  sisteri 
and  in  that  respect  there  is  therefore  no  invalidity  in  the 
.  limitation  over.  {Ford  v.  GHffen^  1  Bosw.  123, 1  R.  S.  726, 
§  41,  173,  §  1,  2  R.  8.  57,  %  5.)  . 

3.  But  it  is  argued  that  even  if  the  event  upon  which  the 
limitation  over  is  to  operate,  is  one  which  may  take  place 
after  the  death  of  the  testator,  and  which  will  happen  (if 
ever)  at  the  expiration  of  two  lives  in  being,  at  the  death, 
L  e.,  at  the  death  of  Madame  de  Courval,  still  the  limita* 
tion  is  void  because  it  cannot  be  known  to  whom  the  estate 
18  to  pass  on  the  happening  of  the  contingency,  until  after 
the  death  of  the  testator's  brother  Robert  and  his  sister 
Mary,  and  so  there  are  two  more  lives  which  must  expire 
before  the  estates  will  vest  absolutely,  and  before  an 
absolute  fee  in  possession  can  be  conveyed.  (1  R.  S.  723, 
^  14,  16.)  That  the  children  of  such  brother  and  sister 
cannot  take  until  it  is  known  which  of  them  will  sur^ve 
their  parents,  and  so  the  fiiture  estate  lilnited  over  may 
still  remain  contingent,  notwithstanding  the  termination 
of  two  lives  in  being  at  the  death  of  the  testator,  upon  the 
expiration  of  which  the  limitation  was^  by  the  language  of 
the  will,  to  become  operative. 

Assuming  for  the  present,  that  the  inference  firom  this 
construction  of  the  testator's  will  is  unavoidable,  I  proceed 
to  inquire  whether  the  construction  is  itself  correct. 

The  question  i9,  to  whom,  by  the  true  meaning  of  the 
will,  was  the  estate  to  pass  under  the  limitation  over? 
The  event  upon  which  it  was  to  go  over  being  ascertained 
as  above. 

This  depends  upon  the  point  of  time  at  which  it  could 
be  ascertained,  who  were  to  take  under  the  limitation. 

The  testator  says,  in  case  the  events  happen,  by  which 
he  *'  thus  should  have  no  lineal  descendants,"  I  give,  deviee 
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ind  bequeath  my  whole  estate,  real  and  personal,  to  the 
'  children  whom  my  brother  Bobert  Bay,  and  my  sister 

Kary,  (wife  of  John  A.  King,)  may  leave,  or  the  child  or 
children  of  any  who  may  die  before  me,  (sach  last  men- 
tioned child  or  children  to  inherit  only  its  father's  or 
mother's  share.) 
The  persons  so  designated  must  be  either : 
Ist.  Children  of  his  brother  and  sister,  living  at  the  death 
of  the  testator,  and  the  isQue  of  any  who  may  have  died 
before  him. 

2d.  Children  of  his  brother  and  sister,  living  at  the  hap- 
pening of  the  contingency  on  which  the  estate  was  to  go 
over  (i.  e.,  the  death  of  the  testator's  children  without  issue) 
and  the  issue  of  any*  such  first  named  children,  who  died 
before  the  testator. 

8d.  Children  of  his  brother  and  sister,  living  at  the  hap- 
pening of  the  said  contingency,  and  the  issue  of  any  such 
children  who  may  have  died  at  anytime  theretofore,  before 
or  since  the  testator's  death ;  or 

4th.  Children  of  his  brother  and  sister,  who  may  survive 
them,  and  so  literally  be  left  by  them,  and  the  issue  of  such 
of  their  children  as  may  have  died  before  the  testator ;  or 
5th.  Children  of  his  brother  and  sister  last  named,  and 
issue  of  any  children  who  may  have  died,  whether  before 
or  ainoe  the  testator. 

Now,  in  relation  to  either  of  these  constructions,  which 
includes,  among  those  who  are  to  take  by  the  terms  of  the 
will,  issue  of  children  of  the  brother  and  sister  who  die  after 
the  testator,  the  plain  and  exclusive  designation  of  those 
who  may  take  as  issue  by  the  terms,  '*  the  child  or  children 
of  any  who  may  die  before  me,"  seem  to  me  to  forbid  a  con- 
struction which  would  allow  any  children  of  those  who  die 
after  the  testator,  to  take  as  devisees.  Such  construction  is 
not  within  the  words  of  the  will,  and  it  is  not  necessary 
nor  rendered  probable,  in  order  to  carry  out  the  general 
design  of  the  testator. 

The  construction  which  the  whole  language  seems  to  me 
to  best  warrant,  is  that  which  determined,  at  the  death  of 
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the  testator,  who  under  this  limitation  over  were  the 
objects  of  his  bounty,  viz. :  the  then  children  of  his  brother 
Bobert,  and  his  sister  Mary,  and  the  issue  of  any  of  their 
children  who  died  before  him.  The  testator  desired  to 
provide,  so  far  as  he  reasonably  could,  to  secure  the  estates 
to  his  descendants,  or  to  the  descendants  of  his  brother  and 
sister,  and  may  be  reasonably  supposed  to  care  little  about 
providing  for  their  phildren,  or  issue  of  their  children, 
whom  he  should  never  see  or  know — ^when  he  had  provided 
for  his  own  children  and  their  issue,  and  failing  these,  for 
all  the  nephews  and  nieces,  and  issue  of  nephews  and 
nieces  dying,  whom  he  had,  or  should  at  his  death  have  had 
any  knowledge  of,  he  might  reasonably  feel  that  he  had  done 
enough,  and  being  himself  a  lawyer,  and  sensible  of  the 
uncertainty  of  the  effect  of  wills  that  attempted  to  provide 
for  remote  descendants  or  persons  not  in  being,  he  may 
well  have  rested  with  such  provision  for  nephews  and 
nieces,  and  issue  of  deceased  nephews  and  nieces,  in  being 
at  his  death. 

Having,  at  the  time  of  his  decease,  nine  nephews  and 
nieces,  (children  of  his  said  brother  and  sister,)  his  full 
purpose  might  be  accomplished  without  going  furtl\er; 

But  still  more  strongly,  the  designation  of  those  who 
were  to  take  as  children  of  nephews  and  nieces,  by  the 
words  "  the  child  or  children  of  any  who  may  die  htfore 
me,"  indicates  that  he  meant  that  it  should  be  determined 
at  his  death  who  should  take  under  the  limitation  over. 
For  if  he  designed  that  any  other  period  should  be  taken 
to  determine  who  the  persons  were  to  whom  the  estate 
should  pass,  and  did  not  mean  to  confine  it  to  persons  whom 
the  testator  himself  had  seen  or  known,  why  did  he  confine 
the  devise  over  among  grandchildren  of  his  brother  and 
sister,  to  those  whose  parents  died  before  him? 

The  limitation,  to  children  of  my  brother  and  sister,  and 
the  child  or  children  of  any  who  may  die  before  me,  indi- 
cates that  it  was  the  time  of  his  own  death  at  which  it  was 
to  be  determined  ti)Ao  should  take  under  the  gift  to  descend- 
ants of  his  brother  and  sister,  and  that  he  meant  by  the 
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words  he  used  to  designate  a  class  of  persons  then  answering 
the  description. 

It  mnst,  however,  be  conceded  that  the  nse  of  the  word 
"  leave/'  in  this  same  clause,  **  to  the  children  whom  my 
brother  Bobert  Bay,  and  my  sister  Mary,  the  wife  of  John 
A.  King,  may  leave^  or  the  child  or  children  of  any  who 
may  die  before  me,"  if  that  word  must  be  taken  in  the  sense 
of  leave  at  their  death,  is  fatal  to  this  construction.  But  I 
do  not  deem  it  necessary  so  to  read  it,  nor  that  the  testator 
BO  used  it.  Indeed,  the  very  designation  of  the  children  of 
deceased  children  who  were  to  take,  is  inconsistent  with  that 
reading ;  they  were  those  only  whose  parents  died  before 
the  testator,  they  were  to  be  those  living  at  his  death — and 
the  general'  purpose  of  the  testator  is,  in  this  particular,  I 
think,  sufficiently  clear  to  indicate  that  he  used  the  word 
in  the  sense  of  the  word  Aave,  as  a  then  present  fact — ^and 
BO  read,  the  whole  will  become  harmonious,  conformable 
to  the  general  design  of  the  testator,  and  not  inconsistent 
with  any  particular  intent  which  appears*  in  any  part  of 
the  will. 

Whether  or  not,  at  the  moment  of  penning  the  will,  the 
thought  was  passing  in  his  mind  that  he  should  survive  his 
brother  and  sister,  and  led  to  his  employment  of  a  word 
which  was  not  apt  to  express  his  meaning,  (if  they  survived 
him,)  the  whole  sentence  does  not  indicate  to  my  mind  that 
he  meant  to  make  their  death  before  himself,  any  condition 
of  the  devise  or  of  its  construction ;  nor  that  he  meant,  by 
the  use  of  that  word,  to  postpone  the  determination  of  the 
children  who  should  take,  to  a  period  so  remote  that  his 
whole  purpose  in  regard  to  his  nephews  and  nieces  might 
be  thereby  defeated. 

It  is  to  be  assumed,  as  a  rule  of  construction,  that  the 
testator  knew  the  law,  and  if  the  language  he  employs  be 
susceptible  of  a  reading  consistent  with  the  law,  we  ought 
to  assume  that  he  so  used  it,  and  the  intent  to  fix  the  time 
of  his  own  death  as  that  at  which  the  persons  who  should 
take,  as  descendants  of  his  brother  and  sister,  were  to  be 
ascertained,  seems  to  me  so  clearly  indicated,  that  in  the 
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gift  over,  the  word  '* leave"  baa  no  operative  meaning 
either  as  a  condition  or  as  a  postponement  of  the  time  when 
those .  persons  are  to  be  ascertained^  or,  as  deferring  the 
vesting  of  the  estate,  or  interest,  so  devised,  nntil  after  his 
brother  and  sister's  death. 

The  testator,  in  this  sixth  clause,  has  created  the  difficulty 
by  expressing  himself  with  greater  conciseness  than  clear- 
ness, and  yet,  I  think,  the  intent  is  apparent. 

In  this  view  of  the  construction  of  the  will,  the  objec- 
tion that  the  will  is  invalid  in  respect  of  the  limitation 
over  by  the  sixth  clause,  wholly  fails ;  and  (no  child  of  the 
testator's  brother  or  sister  having  died,  leaving  issue,  in 
the  lifetime  of  the  testator)  the  judgment  appealed  from 
should  be  affirmed,  except  so  far  as  it  declares  that  the 
.  estate  and  property  which,  upon  the  death  of  Madame  de 
Courval  without  issue,  vests  in  the  children  of  Robert  Kay 
and  Mary  King,  vests  in  those  children  living  at  the  hap* 
pening  of  the  contingency,  and  that  it  id  subject  to  let  in 
after-born  children.  In  those  particulars  it  should  be 
modified  so  as  to  declare  that,  in  the  event  of  the  death  of 
Madame  de  Courval  without  issue,  such  estates  and  pro- 
perty are  by  the  said  will  limited  over  to  the  children  of 
the  said  Robert  Ray  and  Mary  King,  who.  were  living  at 
the  death  of  the  testator* 

The  foregoing  view  of  the  construction  of  the  will  in 
question,  not  being  in  accordance  with  the  opinion  of  my 
associate,  brother  RoBEHtsoN,  and  the  case  having  been 
submitted  to  four  of  the  justices,  I  add  a  few  observations 
upon  the  question,  whether,  by  the  construction  of  the 
will,  the  estate  was  not  limited,  on  the  death  of  Madame 
de  Courval,  to  such  children  of  Robert  Ray  and  Mrs.  King, 
as  should  then  be  living,  and  the  issue,  if  any,  who  should 
die  before  the  testator  ? 

l^'^^.-^It  is  obvious  that  if  this  be  the  true  construction, 
then,  as  before,  the  will  is  valid,  and  the  limitation  over 
good.  For,  in  that  view  of  its  meaning,  the  estate  will 
vest  absolutely  at  the '  death  of  the  survivor  of  the  testa- 
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tor'fl  two  children,  and  an  absolute  fee  in  possession  can 
then  be  conveyed.    But, 

Second, — ^If  we  depart  from  the  time  of  the  testator's 
death,  as  the  period  indicated  for  ascertaining  those  who 
are  to  take  nnder  the  limitation  over,  I  find  no  words  of 
the  will  indicating  the  happening  of  the  contingency  as 
the  time  to  which  the  word  leave  or  have  is  to  refer. 

And  there  is,  therefore,  greater  difficulty,  not  only  in 
gathering  from  the  language  itself,  that  the  testator  meant 
to  designate  the  children  which  his  brother  and  sister 
should  /uive,  but  also  in  saying,  if  that  construction  should 
obtain,  that  it  did  not  open  to  let  in  after«bom  children, 
which  would  be  equally  fatal  to  the  validity  of  the  will, 
aa  if  it  were  held  that  it  could  not  be  determined  until 
the  death  of  Robert  Bay  and  Mrs.  £ing,  who  should  take, . 
and  they  should  be  living  at  the  death  of  Madame  de 
Courval. 

I  still  prefer  the  former  construction.  Nevertheless,  if 
my  brethren  agree  that  the  time  of  the  death  of  Madame 
de  Courval  is  the  period  at  which  the  persons  who  are  to 
take,  is  definitely  and  finally  settled,  and  that  they  are 
those  who  are  then  living,  the  will  is  sustained.  The 
result  would  not,  as  I  perceive,  affect  the  management  of 
the  estate  henceforward,  during  the  life  of  Madame  de 
Courval,  otherwise  than  the  view  I  have  above  taken,  and 
I  should  be  disposed  to  concur,  for  the  purpose  of  a  deter- 
mination which  the  parties  have  apprised  us  they  wish 
to  present  to  the  court  of  last  resort  for  review  and  adju- 
dication. 
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Charles  Eohleb,  Plaintiff  and  Respondent  v.  Garret  P. 
Wright,  Christopher  P.  Jones,  Christopher  Port  and 
Edward  Jones,  who  were  impleaded  with  Edward  A. 
Decker,  Defendants  and  Appellants. 

1.  Where,  on  appeal  ftom  a  Jndgment  on  the  decision  of  a  referee,  the  case 
states  that  the  canse  was  submitted,  '*  the  counsel  for  the  defendants  admit- 
ting that  the  defendants  are  liable  for  the  payment  of  a  bill,"  which  was  one 
of  the  bills  for  the  payment  of  which  the  plaintiff  claimed  to  recorer,  the 
defendants  on  appeal  cannot  question  the  correctness  of  the  decision  of  the 
referee  allowing  such  payment  to  the  plaintiff,  although  the  defendants,  after 
such  submission  of  the  cause,  handed  to  him  written  points  assailing  the 
plaintiffs  claim  in  respect  thereto. 

2.  As  a  general  rule,  all  the  owners  of  a  vessel  who  assent  to  the  employment 
.  of  the  vessel,  and  share  the  proceeds  of  such  employment,  are  prima  facie 

liable  for  repairs  and  supplies  to  the  vessel,  and  for  the  wages  of  the  seamen 
while  the  vessel  is  employed  for  their  benefit. 

8.  Where,  in  such  case,  the  master  of  a  vessel,  by  the  express  direction  of  one 
of  such  part  owners,  pays  a  sum  of  money  to  satisfy  the  claims  of  seamen 
for  their  wages  on  a  voyage  immediately  preceding  that  for  which  such 
master  is  employed — ^which  claim  another  part  owner,  who  was  captain  on 
such  previous  voyage,  states  to  be  correct— the  master  making  snch  pay- 
ment is  entitled  to  recover  the  sum  so  paid,  in  an  action  against  aU  the 
owners. 

4.  Neither  the  claim  of  the  seamen,  nor  of  the  mastor  makhig  such  payment, 
can  be  defeated  by  proof  of  a  private  arrangement  between  such  owners, 
that  the  wages  should  be  paid  out  of  the  share  of  the  earnings  belonging  to 
the  part  owner  who  was  captain  on  such  previous  voyage. 
(Before  Hoffman  and  Woodruff,  J.  J.) 
Heard  April  16,  decided  July  7, 1860. 

%  This  action  was  brought  by  the  plaintiff  to  recoyer  from 
the  defendants,  as  owners  of  the  schooner  '*  William  B. 
Marsh,"  for  services,  and  also  for  moneys  paid  out  for  their 
benefit.  He  had  been  mate  of  the  veasel  until  March,  1856 ; 
down  to  which  date,  one  of  the  part  owners,  the  defendant 
Decker,  was  the  captain  or  master.  On  and  after  that 
date,  the  plaintiff  was  employed  and  sailed  the  vessel  as 
master.  While  employed  as  master,  the  plaintiff  paid  a 
bill  to  one  Francis,  for  cups  and  saucers,  broom,  paints. 
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patty  and  other  small  articles,  fnmished  by  Francis  for 
the  use  of  the  vessel,  amounting  to  $4.95. 

He  also  paid  several  small  sums  claimed  by  three  of  the 
seamen,  (Jones,  Patteuand  Ward,)  for  wages  accmed  while 
Decker  commanded  the  vessel,  and  dne  when  he  left  in 
March,  1856,  amoonting  to  $38.64.  The  proofs  showed 
that  the  defendant  Decker,  examined  the  bills  of  those  three 
seamen,  (which  the  plaintiff  showed  him,)  and  said  that 
they  were  correct ;  and  that  when  the  seamen  demanded 
their  wages,  and  threatened  to  libel  the  vessel  therefor, 
the  plaintiff  applied  to  Jones,  one  of  the  other  owners,  for 
directions,  and  he  instructed  him  to  pay  them,  and  he  did 
80.  The  defendant  Decker,  though  served  with  process, 
did  not  pat  in  an  answer.  The  other  defendants  denied 
the  plaintiff's  claim«  The  action  was  referred  to  Henry  J. 
Scndder,  Esq.,  before  whom  it  was  tried,  on  and  after  the 
17th  of  February,  1859. 

The  defense  was,  that  one  of  the  owners,  Decker,  ran  the 
vessel  when  these  wages  accmed,  on  shares,  and  that  by 
the  arrangement  with  him,  he  was  to  pay  the  wages  and 
expenses  out  of  his  share  of  the  proceeds ;  and  that  when 
the  plaintiff  took  the  ci)mmand,  he  took  the  vessel  upon  the 
same  terms  while  he  acted  as  master. 

The  case  made  and  settled  by  the  referee,  states  that  the 
cause  was  suhmitted  '^  after  having  been  summed  up,  and 
the  counsel  for  the  defendants  who  had  answered  in  this 
action  admitting  that  the  defendants  were  liable  to  the 
plaintiff  for  the  payment  of  Francis'  bill,"  ($4.95.)  But 
the  case  also  states,  that  after  the  submission,  the  counsel 
''  handed  in  to  the  referee  written  points  which  discussed 
the  liability  of  the  defendants  for  the  bill  of  Francis ;" 
those  points  denied  such  liability.  The  opinion  of  the 
court  also  states  some  of  the  facts  proved  on  the  trial. 

The  referee,  upon  all  the  evidence  in  regard  to  the  claim 
of  the  plaintiff  for  services,  and  in  relation  to  his  claims 
for  moneys  paid  for  the  use  of  the  plaintiffs,  found  and 
decided  as  follows,  viz.': 

"  That  the  defendants  were  owners  of  the  schooner 
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William  B.  Marsh,  during  the  periods  alleged  in  the  com- 
plaint. 

'^  That  the  defendant  Edward  Decker,  acted  as  master  of 
said  schooner  during  the  year  185^  and  up  to  March  29, 
1856. 

**  That  Daniel  Patten,  James  Ward,  and  George  and  John* 
were  seamen  on  board  said  schooner  at  the  date  the  master 
left  her,  to  wit,  March  29,  1856* 

"  That  one  of  the  owners,  other  than  the  captain,  had,  at 
times,  paid  wages  to  seamen  serving  on  board  said  schooner, 
and  charged  snch  payment  to,  and  sottled  it  with  the 
captain, 

''  That  plaintiff,  on  the  30th  March,  1856,  after  an  inter- 
Tiew  with  these  men,  met  Jones,  one  of  the  defendants, 
and  told  him  the  men  demanded  their  wages,  and  would 
libel  the  vessel  for  them,  and  asked  him  what  should  be 
done  ;  that  the  defendant  Jones,  told  plaintiff  to  pay  them, 
and  thereupon,  plaintiff  paid  to  Fatten,  $18.56  ;  to  Ward, 
$14.52 ;  to  John,  $5.4&— in  all  to  $38.54.  That  plaintiff 
advanced  the  sum  of  $4.95  for  necessary  articles  for  use 
on  said  schooner,  at  the  instance  of  defendants.  That  none 
of  these  sums .  have  been  repaid  him ;  that  interest  on  the 
same,  from  date  of  payment  to  date  of  this  my  report,  is 
$10.63,  which,  added  to  the  sums  aforesaid,  makes  $54.12. 

<<  Whej^fore,  I  find,  as  conclusion  of  law,  that  the  defend- 
ants are  indebted  to  the  plaintiff  in  the  sum  of  fifty-four 
dollars  and  twelve  cents,  and  that  the  plaintiff  is  entitled 
to  judgment  against  the  defendants,  at  the  date  of  this  my 
report,  for  fifty-four  dollars  and  twelve  cents,  with  costs  of 
this  action. 

*'And,  as  to  the  claim,  by  plaintiff,  for  services,  I  report 
that  he  has  not  sustained  the  same  against  any  of  the 
defendants  who  have  answered  in  the  case.^' 

The  counsel  for  the  said  defendants  thereupon,  in  due 
time  and  form,  excepted  to  the  findings  and  conclusions  of 
the  said  referee,  as  contained  in  said  report,  in  all  the  par- 
ticulars necessary  to  raise  the  questions  discussed  in  the 
opinion  of  the  court. 
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A.  A  WatliSj  for  the  Defendants,  (Appellants.) 

I.  The  defendants  are  adjudged  liable  to  pay  the  amount 
paid  by  the  plaintiff  to  the  men,  because  he  went  to  defend- 
ant Wright's  scow  and  saw  defendant  Jones,  and  told  him 
fliat  the  men  were  going  to  leave  the  vessel,  and  the  next 
thing  they  would  libel  her,  stnd  asked  him  what  was  best  to 
be  done  about  it..  He  told  the  plaintiff  to  pay  them,  and 
that  is  why  he  paid  them. 
In  this  the  referee  erred,  because : 
Ist.  The  defendants,  although  owners  of  the  vessel,  were 
not  partners ;  their  interests  were  distinct  and  several,  and 
the  act  of  Jones  could  not  bind  the  other  defendants.  It 
was  not  a  direction  or  an  act  of  a  part  owner  whi(^  was 
necessary  to  enable  the  vessel  to  earn  freight,  oi^  which 
conduced  to  the  benefit  of  all  the  owners,  but  was  a  direc- 
tion to  pay  a  debt  due  these  men  by  another  person,  and 
for  which  the  defendants  were  not  liable  in  any  way.  (3 
Kent's  Com.  152,153,  154;  Abbott  on  Shipping,  129,  notes 
and  cases  cited ;  thompsan  v.  Snow,  4  Green.  B.  264.) 

2d.  Defendant  Jones  did  not  tell  the  plaintiff  to  pay  the 
men  on  account  of  the  vessel  or  its  owners.  The  plaintiff 
came  to  him  for  advice,  and  what  he  said  was  advisory 
only,  supposing  that  Decker  would  return,  or  that  the  plain- 
tiff might,  as  mate,  have  means  belonging  to  the  vessel  in 
his  hands  or  under  his  control. 

3d.  The  report  of  the  referee  cannot  be  supported  on  the 
^ound  that  these  men  had  a  lien  upon  the  vessel  and 
might  have  libelled  her,  because,  1st,  no  proceedings  had 
been  taken  by  them  to  enforce  their  lien,  and  none  had 
been  threatened,  and  the  plaintiff  was  not  authorized  to 
relieve  the  vessel  until  there  was  danger  that  she  would  be 
pursued  ;  2d,  by  the  payment  of  these  men,  all  the  plain- 
tiff could  claim  would  be  to  be  subrogated  to  their  rights, 
and  they  had  no  personal  claim  against  the  defendants — 
their  lien  could  only  be  enforced  by  a  proceeding  in  rem; 
and  3d,  it  was  altogether  unlikely  that  these  men  would 
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have  libelled  the  vessel,  as  the  expense  of  the  proceeding 
would  have  exceeded  their  claims,  as  they  could  not  recover 
costs  when  their  claim  was  less  than  $100.  (Laws  of  U. 
S.  of  1847,  chap.  55.) 

4th.  There  is  no  evidence  whatever  as  to  what  was  due 
to  these  men.  Nothing  was  said  by  the  plaintiff  or  the 
defendant  Jones,  as  to  what  was  due  to,  or  was  to  be  paid 
to  these  men ;  and  the  plaintiff  could  only  recover  what  he 
proves  was  owing  to  them  for  their  wages  on  the  vessel, 
and  as  he  has  not  proved  that  there  was  anything  due  to^ 
them,  the  referee  erred  in  giving  judgment  for  what  he 
paid.  The  plaintiff  had  no  right  to  pay  what  he  pleased, 
and  then  recover  it  of  the  defendants. 

II.  The  referee  erred  in  allowing  the  plaintiff  the  bill  of 
Francis,  of  $4.95,  because: 

1st.  The  bill  was  for  stores  that,  by  the  terms  of  the 
charter,  the  defendants  were  not  liable  for,  and  the  pay- 
ment by  the  plaintiff  was  entirely  voluntary. 

2d.  The  plaintiff  himself  chartered  this  vessel,  and,  by 
the  terms  of  his  charter,  was  to  pay  all  such  bills  as  this 
of  Francis,  and  this  bill  was  incurred  while  he  had  the 
vessel,  and  he  alone  was  liable  for  it. 

3d.  There  was  a  final  settlement  and  adjustment  of  all 
accounts  between  the  parties  which  concludes  the  plaintiff. 

III.  The  proof  makes  out  beyond  dispute,  and  it  is  not 
controverted,  that  Decker  took  the  vessel  upon  the  follow- 
ing terms :  He  was  to  man  and  supply  her,  and  have  the 
absolute  control  of  her  and  her  movements,  and  was  enti- 
tled to  two-thirds  of  her  freight  money,  and  the  defend- 
ants to  the  other  third,  as  a  compensation  for  the  use  of 
the  vessel. 

Decker  was  thereby  owner,  pro  hac  vice,  and  the  defend- 
ants were  not  liable  for  any  of  his  engagements,  or  to  the 
seamen  for  their  wages.  (Abbott  on  Shipping,  133, 
note  1,  ed.  1854;  Thompson  v.  Snow,  4  Greenl.  Rep.  264; 
Winsor  v.  Cutts,  7  Greenl.  Rep.  261;  Jones  v.  Blum,  2 
Rich.  Rep.  475;  Webb  v.  Pierce,  Curtis  C.  C.  Rep.  104; 
•Sspinwall  v.  Bartlett,  8  Mass.  Rep.  483 ;  Hallett  v.  Column 


NEW  YORK— JULY,  1860.  S2S 


Kohler  ▼.  Wright. 


Inan  Ins.  Co.y  8  John.  Bep.  209 ;  1  Parsons  on  Maritime  Law, 
111,  note  2,  and  page  235  and  236.) 

The  case  of  Skolefield  v.  Potter,  (Davies'  Rep.  392,)  is 
overruled  by  Webb  v.  Pierce,  (Curtis  C.  C.  Rep.  104.) 

All  the  above  cases  hold  that  a  participation  in  the 
freight  makes  no  difference. 

The  judgment  should  be  reversed. 

Jonathan  Edgar,  for  the  Plaintiff,  (Respondent.) 

L  The  referee  was  right  in  'finding  that  the  amount 
paid  by  the  plaintiff  to  the  seamen.  Patten,  W^rd,  and 
John,  was  justly  due  and  owing  to  him  by  the  defendants, 
with  interest  from  the  time  of  payment. 

1st.  As  a  general  principle,  the  owners  of  a  vessel  are  per- 
sonally liable  for  the  wages  of  seamen,  and  there  is  nothing 
in  this  case  to  prevent  the  application  to  it  of  this  princi- 
ple. The  agreement  between  the  owners  and  master  could 
not  affect  the  rights  of  the  seamen,  unless  they  were  made 
aware  of  it,  and  there  is  no  evidence  that  they  knew  any- 
thing of  it.  {Skolefield  v.  Potter,  Davies'  Rep.  392,  Dis.  Ct. 
Maine ;  Arthur  v.  The  Schooner  Cassius,  2d  Story,  C.  C.  R. 
[U.  S.]  92,  94.) 

There  are  some  adverse  decisions  in  the  State  courts 
of  Massachusetts  and  Maine,  but  none  in  this  State, 
and  certainly  the  United  States  courts'  decisions  should 
govern. 

2d.  Although  owners  of  a  vessel  are  not  necessarily  part- 
ners, yet  they  may  be  such  for  a  particular  voyage,  or 
aeries  of  voyages,  and  the  agreement  (so  far  as  any  is 
proved)  showed  the  owners  in  this  case  to  have  been  part- 
ners for  all  the  voyages. 

3d.  The  fact  that  one  of  the  owners  usually  collected  the 
freight,  and  sometimes  paid  the  men,  was  a  recognition  of 
their  liability  to  the  seamen  for  their  wages,  and  entitled 
the  seamen  to  look  to  them  for  payment. 

4th.  The  seamen  had  a  right  to  libel  the  vessel  for  their 
wages,  (no  matter  who  employed  them,)  and  the  fact  of 
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their  being  about  to  do  so,  rendered  it  not  only  proper  but 
necessary  for  the  interest  of  all  the  owners  that  they  ahoul4 
be  paid. 

5th.  The  owner  who  thus  paid  the  wag^  (through  the 
plaintiff^  had  an  undoubted  right  to  call  upon  th^  other 
owners  to  contribute  towards  the  same.  {Mumford  y« 
JVicollt  SfO  John.  631  to  636 ;  Schemerhom  v.  Laines^  7 
John.  311;  3  Kent's  Com.  (margin)  25,  40,  154,  155, 
196 ;  Story  o^  Agency,  ^  40 ;  Story  pn  Partnership,  ^^  408, 
440  to  446,  inclusive,  and  455.) 

6th.  If  Jpues,  or  Wright,  or  any  other  part  pwnar,  had 
authority  to  pay  the  seamen,  and  bind  the  other  owners, 
he  undoubtedly  could  direct  the  plaintiff  (who  then  had 
charge  of  the  vessel)  to  pay  the  men,  and  the  plaintiff, 
Pf^jing  them  under  such  direction,  could  hold  all  the 
owners  resppnsible. 

n.  The  construction  of  a  contract  most  favorable  to 
tlie  seaman  is  always  adopted,  and  every  presumption  ia 
made  in  his  favor. 

I^.  The  referee  was  right  in  finding  that  the  amount 
paid  by  the  plaintiff  to  Francis  for  the  bill  A,  waa  justly 
due  s^nd  owing  to  him  (the  plaintiff)  from  the  defendaAts, 
with  interest. 

1st.  According  to  the  alleged  agreement  for  the  running 
of  the  vessel,  this  was  an  item  properly  chargable  to  the 
owners.    It  was  all  for  repairs,  eq^uipments,  &q. 

2d.  The  plaintiff,  at  the  time  this  bill  was  contracted, 
was  piaster  of  the  vessel,  and  had  authority,  and  was  bouud, 
um^der  his  ^reement,  to  pay  this  bill  for  the  owners ;  besides, 
he  was  expressly  directed  hy  one  of  the  owners,  to  con- 
tract it. 
the  trial,  should  bind  them. 

3d.  The  admission  of  the  counsel  for  the  defendants^  on 
The  judgment  should  be  affirmed  with  costs.  . 

By  the  Court.  Woodruff,  J. — ^This  action  was  brought 
by  the  plaintiff  %o  recover  from  the  defendants,  as  owners 
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of  the  reesel  called  "  The  William  Marsh,"  for  services, 
and  also  for  moneys  paid,  laid  out  and  expended  for  the  use 
of  the  defendants,  and  at  their  request. 

He  has  recovered  judgment  for  the  moneys  paid  out  by* 
hioi  and  interest  thereon,  and  for  those  moneys  Only. 

The  referee  before  whom  the  action  was  tried,  finds  as 
facts  proved  before  him,  that  the  defendants  were  owners 
of  the  vessel  during  the  year  1855,  and  afterwards  during 
the  periods  mentioned!  in  the  complaint  herein ;  and  that 
down  to  March  29,  1866,  oiie  of^them  (Becker)  was  also 
master  of  the  vessel.  That  three  seamen,  (Patten,  Ward, 
and  John,)  were  seamen  on  board  at  the  time  when  Decker 
eeased  to  be  malster.  That  one  of  the  defendants,  other 
tha^n  Decker,  sometimes  paid  the  wages  of  seamen  serving 
en  board,  and  charged  siich  payment  to  and  settled  it  with 
Decker  as  captain  (or  nmster). 

That  one  of  tiie  defendants  directed  the  plaintiff  to  pay 
to  Patten,  Ward,  and  John,  their  wages,  and  he  thereupon 
paid  them  in  all  the  sum  of  $38.54. 

He  further  finds  that  the  plaintiff,  at  the  instance  of  the 
defendants,  paid  and  advanced  for  articles  procured  for  use 
in  the  said  vessel,  the  sum  of  $4.95. 

For  these  sums  with  interest,  he  decided  theit  judgment 
should  be  awarded  for  the  plaintiff. 

As  to  the  Bom  of  $4.95,  paid  by  the  plaintiff  for  articles 
procured  for  nse  on  the  schooner,  the  correctness  of  the 
referee's  decision  oilght  not  to  be  consider'ed  open  to 
inquiry.  The  case  shoWs  that  the  case  was  submitted 
afier  the  summing  up  of  counsel,  ''  the  defendant's  counsel, 
admitting  that  the  defendants  were  liable  to  the  plaintiff  for 
the  payment  of  the  bill.  Exhibit  jJ,"  which  was  the  bill  for 
the  said  articles  so  procured,  amounting  to  $4.95,  and  which 
the  plaintiff  had  paid. 

Thi«  admission  the  plaintiffs  counsel  had  a  right  to 
aeeept  and  act  upon.  We  cannot  say  in  what  precise  stage 
of  the  cause  the  admission  was  made,  but  it  is  stated  that 
the  case  was  submitted  after  such  admission.  We  cannot 
know  that  the  plaintiff  would  not  have  sought  to  give,  or 
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that  he  wonld  not  have  given  forther  proof  in  relation  to 
this  item  if  the  admission  had  not  been  made.  It  is  enough 
that  the  case  was  submitted  on  that  admission.  The 
defendants  could  not,  by  subsequently  handing  in  written 
points  in  denial  of  such  right  of  recovery,  retract  their 
admission  made  at  or  before  the  actual  submission  of 
the  case  to  the  referee. 

Besides,  irrespective  of  such  admission,  we  think  the 
referee  was  right  in  respect  to  the  liability  of  the  defend- 
ants for  the  amount  of  the  bill.  One  of  the  defendants  had 
approved  the  bill  and  certified  it  to  be  correct.  Another 
of  the  defendants  testified  that  under  the  arrangement  with 
the  plaintiff  as  to  running  the  vessel  as  master,  (the  terms 
of  which  he  said  were  the  same  as  those  upon  which  Decker 
sailed  her,)  th6  owners  were  to  pay  for  the  ordinary  equip- 
ments and  repairs  af  the  vessel.  The  articles  in  question, 
seem  to  us  plainly  included  in  that  description,  and  not  to 
be  stores  for  the  consumption  of  the  crew.  It  was  testified 
that  the  articles  were  necessary  for  the  vessel,  and  that 
one  of  the  defendants  ordered  the  plaintiff  to  get  what 
things  he  wanted  for  the  vessel,  and  that  he  procured  them 
and  paid  for  them. 

This  proof  seems  to  us,  to  bring  the  claim  for  these  arti- 
cles within  the  ground  that  part  owners  of  a  vessel  are,  as 
the  general  rule,  liable  for  supplies  and  repairs  furnished 
the  vessel,  and  especially  so  when  there  is  no  agreement 
that  the  master  shall  himself  furnish  them. 

In  respect  to  the  several  sums  due  to  the  seamen  paid  by 
the  plaintiff,  we  think  the  referee  properly  allowed  them, 
and  that  the  plaintiff  was  entitled  to  recover  them  from 
the  defendants. 

They  were  paid .  by  the  express  direction  of  one  of  the 
defendants.  They  were  certified  to  be  correct  by  another 
of  the  defendants,  who,  from  his  connection  with  the  ves- 
sel during  the  period  of  the  service  claimed  for,  knew  per- 
sonally whether  they  were  correct,  and  the  seamen  had 
served  on  board  with  the  last  named  defendant.  This  was, 
we  think,  sufScient  prima  facie  to  warrant  the  plaintiff 


NEW  YORK— JULY,  1860.  32T 

Kohler  ▼.  "Wright. 

who  was,  in  making  such  payment,  acting  as  agent  for  the 
owners  in  allowing  and  paying  the  sums  which  he  did  pay. 

Some  principles  applicable  to  this  part  of  the  plaintiff's 
daim,  are  also  pertinent  to  his  claim  for  the  money  paid 
for  articles  procured  for  the  use  of  the  vessel  first  above 
referred  to  and  discussed  ;  and  it  is  to  be  observed  particu- 
larly in  reference  to  the  wages  of  the  seamen,  that  at  the 
time  they  were  earned,  one  of  the  owners  was  himself  the 
master,  and  the  ship  was  employed  for  the  benefit  of  all 
the  owners,  they  being  sharers  in  the  profits  of  her  employ- 
ment.  Although  it  is  testified  that  the  owner  who^  sailed 
the  vessel  as  master,  was  to  pay  the  seamen  by  the  terms 
of  a  private  arrangement  between  the  owners,  yet  even  this 
arrangement  was  not  ostensibly  observed,  since  one  of  the 
other  owners  sometimes  made  the  actual  payment  to  the 
hands,  making  such  payment  the  subject  of  charge  to  the 
owner  who  sailed  as  master,  in  the  arrangement  of  the  pri- 
vate accounts  of  the  owners  among  themselves ;  so  that  to 
all  appearances,  and  so  far  as  the  seamen  and  other  third 
persons  were  concerned,  the  vessel  was  in  the  hands  of  the 
owners,  and  run  by  them,  and  for  their  account,  one  of  them 
sailing  as  master.  The  seamen  did  not  know ;  no  third 
persons  dealing  with  the  vessel  knew,  that  in  the  settlement 
of  the  accounts  between  the  owners,  the  adjustment  was 
made  by  allowing  to  the  master  a  share  of  the  net  earn- 
ings in  lieu  of  wages.  Not  only  so,  but  as  all  the  owners 
were  interested  in  the  earnings  and  entitled  to  a  share 
thereof,  and  not  entitled  to  a  fixed  sum  as  charter  money, 
the  case  would  be  distinguishable,  (if  such  a  distinction 
was  material,)  from  the  case  of  a  vessel  chartered  to  a 
third  person  and  placed  under  his  sole  control,  in  which 
case  the  charterer  is,  for  many  purposes,  deemed  owner, 
and  the  actual  owners  not  liable  for  his  acts.  Here  there 
was  a  community  of  profits  divisible  among  the  owners 
according  to  a  private  arrangement  between  them. 

So  also  the  case  is  not  one  in  which  some  of  the  owners 
employ  a  vessel  against  the  will  and  consent  of  other 
owners,  subject  only  to  a  liability  to  account,  in  which  case 
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the  j^on-ponsentiiig  owners  may  not,  against  their  wiU,  b# 
charged  by  the  others  with  liability. 

The  general  rule  would,  therefore,  seem  applicable  to  the 
present  case,  viz:  that  all  the  owners  are  prima  facie  liable 
tor  repairs,  supplies,  and  for  wages  of  the  seamen  while  the 
vessel  is  employed  for  their  benefit,  (  Westerdell  v.  jDa/«,  7 
T.  B.  306 ;  Jam€$  v.  Bixby,  11  Mass.  !&.  34;  Thompson  v. 
Finden,  4  Carr  &  P.  158.)  In  respect  to  putfit  they  are 
said  to  be  partners,  Wright  v.  Hunter^  (1  Estet.  B.  20,)  and 
to  be  all  liable.  {Scottin  v.  Stanley^  1  Dallas  B.  129  ;  Sche- 
mer horn  V.  LoineSf  7  J*  B.  311 ;  Muldon  v.  Whitlock^  1  Cowen 
B.  290 ;  Baldney  v.  Ritchie,  1  Stark.  B.  338 ;  Chapman  v. 
Durante  10  Mass.  47.)  And  Mr.  Justice  Story  sayd:  Wh^Q 
one  or  more  of  the  part  owners  are,  by  conmion  consent, 
employed  in  the  general  concerns  of  the  ship,  all  the  part 
owners  are  liable  in  solido,  for  the  debts  properly  incurred 
on  the  joint  account,  (Story  on  Partnership,  §  440,)  and 
that  it  will  make  no  difference  in  respect  to  the  liability  of 
the  owner,  (even  though  the  master  is  not  himself  a  part 
owner;)  that  the  master  is,  by  private  agreement,  to  have 
the  entire  ship  to  his  own  use  for  a  specific  period,  and 
make  all  the  repairs  at  his  own  expense,  for  such  a  private 
agreement  cannot  vary  the  rights  of  third  .persons,  This 
is  a  qiuch  stronger  case  for  the  defendants  than  the  one 
now  before  us,  and  yet  the  owners  are  deemed  liable  to 
third  persons.  (Story  on  Agency,  ^  298  ;  Rich  v.  Coe,  Cowp. 
B.  636 ;  GoUyer  on  Part.  ^§  1,225,  1,228.)  Within  these 
rules  the  owners  are  liable  for  all  contracts  made  by  the 
master,  within  the  ordinary  scope  of  his  employment,  and 
none  are  more  so  than  the  engagen^ent  of  seamen  to  serve 
on  board  the  vessel.  And  this  is  especially  true  when  the 
master  is  himself  one  of  the  owners  running  her  for  the 
common  benefit ;  and  that  in  general,  owners  are  liable  for 
the  wages  of  the  seamen  is  obvious.  (Story  on  Con.  §  113 
to  122 ;  Worth  v.  Mumford,  et.  al.  and  cases  cited,  1  Hil- 
ton, 1.) 

There  was  then  a  ^rtma/acic. liability  of  the  owners, 
to  the  seamen;  an  express  direction  by  one  of  the  owners 


NEW  TOBE— iTULY,  1$60,  SS9 

Owen  T.  The  Hudson  RiTer  Railroad  Co. 


to  the  plaiatiff  while  aeting  as  the  agent  of  the  owners,  to 
pay  them ;  a  certificate  by  another  of  the  owners  to  the 
amount  due  to  the  seapaen ;  a  right  in  the  seamen  to  insti- 
tute legal  proceedings  against  the  ship  to  compel  payment ; 
a  motive  therefore  forming  a  consideration  to  induce  the 
owner  directing  such  payment  to  do  so  to  save  the  owners 
from  expenses  and  loss  if  the  wages  were  not  paid ;  and  an 
actual  payment  by  the  plaintiff  of  the  sum  reported  by  the 
referee,  for  the  use  and  benefit  of  the  defendants. 

This  cannot,  we  think,  be  regarded  as  a  voluntary  pay- 
ment for  which  the  parties  benefitted  are  not  liable;  and 
acting  in  good  faith,  and  in  the  exercise  of  due  diligence, 
we  think  the  plaintiff  was  prima  facie  justified  in  paying 
the  amount  which  one  of  the  defendants  stated  to  him  was 
due  and  which  the  seamen  claimed.  This,  we  think,  suffi- 
cient at  least,  to  put  the  defendants  to  show  either  that  the 
plaintiff  acted  in  bad  faith,  or  that  the  amounts  paid  by 
him  were  not  due  to  the  seamen. 

Our  conclusion  is,  therefore,  that  the  judgment  should 
be  affirmed  with  costs. 

Ordered  accordingly. 


Paviel  Oww  and  Jekekiah  O.  Luoar,  Plaintiffs  and 
Bespondents  i;.  The  Hudson  Biveb  Bailboad  GomfanTi 
Defei^da^ts  and  Appellants. 

1*  Where  the  negligence  of  two  parties  nsing  the  pnblic  highway  concnrs,  and 
the  negligence  of  e^ch  contrlbntes,  to  prodnce  collision  and  injury,  neither 
cftn  Tocover  daniages  flwm  the  other  ft>r  the  injury  so  recelTed. 

^  When  the  negligence  of  one  of  the  parties  consisted  in  carelessly  driyiivg  a 
stage  across  the  track  of  a  railroad,  (laid  in  the  streets  of  a  city,)  in  fl*ont 
of  a  car  approaching  thereon,  the  fact  that  snch  car  was  not  fhmished  with 
proper  brakes,  and  conld  not  therefore  be  promptly  stopped,  only  creates  a 
case  of  coBcnrrisg  negligence  of  both  parties,  producing  collision  and  ii\iury , 
and  the  railroad  company  are  not  liable. 

S.  If,  therefore,  the  plaintifib'  agent  and  stage  driver  be  negligent  on  his  part, 
in  carelessly  crossing  a  railroad  track,  and  receives,  iigury  by  a  collision 
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thereon  with  a  car,  it  is  erroneous  to  instruct  the  jury,  that  if,  when  the 
driver  of  the  car  saw  the  driver  of  the  stage  attempting  to  cross  the  trac^;, 
the  car  driver,  by  ordinary  care,  could  have  slackened  the  speed  of  his  car 
if  the  brakes  had  been  in  good  orders  so  as  to  have  avoided  a  collisioui  the 
defendants  are  liable. 
4.  A  rail  company  is  bound  to  keep  its  cars  in  good  and  safe  working  order, 
and  is  also  bound  to  cause  them  to  be  driven  in  a  caref^  manner;  and  if, 
in  either  particular,  they  are  negligent,  they  are  liable  to  any  one  who,  with- 
out concurring  or  contributing  negligence  on  his  part,  is  injured  thereby,  but 
to  no  others;  and  it  makes  no  difference  in  which  of  those  particulars  the 
negligence  of  the  railroad  company  consists,  or  even  that  they  are  negligent 
in  both  respects. 

(Before  Hoftxah  and  Woor>nvn,  JT.  J.) 
Heard  AprU  11,  decided  July  7, 1860f 

In  this  action,  a  new  trial  was  ordered  by  the  general 
term,  on  the  30th  of  January,  1858,  for  reasons  stated  in 
the  opinion  of  the  conrt.  (Reported  2  Bosw.  3*74.)  It 
was  brought  to  trial  accordingly,  on  the  9th  of  February, 
1859,  before  Boswobth,  Chief  Justice,  and  a  jury. 

The  action  was  brought  to  recover  damages  sustained  by 
the  plaintiffs,  by  two  collisions  between  their  stages,  or 
omnibusses,  and  a  car  of  the  defendants.  The  facts  in 
controversy  and  the  evidence,  so  far  as  is  material  to  make 
the  points  discussed  and  the  decision  of  the  court  intelli- 
gible, are  stated  in  the  report  of  the  case  on  the  former 
trial,  as  contained  in  2d  Bosw.  And,  when  the  plain- 
tiffs rested,,  the  defendants  moved  for  a  non-suit,  as  on  the 
former  trial,  on  the  ground  that  the  proofs  showed  that  the 
collision  and  consequent  injury  to  the  plaintiffs'  stages, 
were  caused  by  the  negligence  of  the  plaintiffs'  driver,  in 
attempting  suddenly  to  cross  the  track  of  the  railroad  in 
the  Tenth  avenue,  in  New  York  city ;  and  in  one  instance, 
in  turning  his  stage  on  to  the  track  just  as  the  car  of  the 
defendants  was  approaching,  and  at  a  place  where  the 
approach  of  the  car  coidd  be  seen  for  a  long  distance,  and 
would  have  been  seen  if  the  driver  had  looked  in  that 
direction,  as  he  ought  to  have  done ;  and,  also,  that  no 
proof  of  negligence  on  the  part  of  the  driver  of  the  car 
was  shown.  The  motion  was  denied,  and  the  defendants 
excepted.     The  proof  not  only  tended  to  show  such  negli- 
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gence  in  the  drivers  of  the  stages,  but  the  plaintiffs  claimed 
that  negligence  on  the  part  of  the  driver  of  the  car  was 
shown-— and  other  evidence  tended  to  show  that  after  he 
saw  the  danger  of  collision,  he  did  all  in  his  power  to  stop 
the  car — ^but  there  was  also  evidence  that  the  brakes  on 
the  defendants'  car  were  not  in  good  working  order,  and 
the  car  could  not,  for  that  reason,  be  stopped  so  soon  as  if 
they  were  in  proper  repair. 

The  counsel  for  the  defendants  then  asked  the  court  to 
charge  the  jury,  that  if  the  plaintiffs'  drivers  were  guilty 
of  negligence,  then 'the  defendants  would  not  be  liable, 
provided  the  drivers  of  the  cars  used  reasonable  care  and 
skill  in  the  use  of  the  means  which  they  had  to  avoid  the 
accident. 

[The  court  refased  to  charge  in  the  precise  terms  of  the 
said  request,  but  in  respect  thereto  charged  the  jury  as  is 
hereinafter  stated,  to  which  refusal  the  defendants'  counsel 
then  duly  excepted.] 

The  defendants'  counsel  then  asked  the  court  to  charge 
the  jury,  that  if  the  plaintiffs'  negligence  in  any  degree 
contributed  to  the  accident,  the  plaintiffs  cannot  recover, 
although  they  believe  the  brakes  were  out  of  order. 

[The  court  refused  to  charge  in  the  terms  of  the  said 
request,  but  in  respect  thereto  charged  the  jury  as  is  here- 
inafter stated,  to  which  refusal  the  defendants'  counsel  then 
and  there  excepted.] 

The  chief  justice  charged  the  jury,  that  the  plaintiffs 
are  not  entitled  to  recover  merely  because  there  was  negli- 
gence on  the  part  of  the  defendants'  drivers,  or  other 
agents,  if  it  be  also  true  that  the  drivers  of  the  stages 
were  negligent,  and  that  their  negligence  contributed  to 
produce  the  collision  and  injury ;  and  this  he  illustrated  at 
some  length,  defining  what,  under  the  circumstances  proved, 
was  negligence  on  the  part  of  the  drivers  of  the  stages, 
and  on  the  part  of  the  drivers  of  the  cars,  respectively, 
contributing  to  produce  the  collision  and  injury.  And  ho 
added : 

"  If  both  drivers  were  negligent,  and  the  negligence  of 
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both  concurred  to  produce  the  collision  and  injury,  it  ii 
immaterial  which  of  the  two  was  most  to  blame*  Yoti  can- 
not, without  violating  the  rules  of  law,  give  a  verdict  for 
the  plaintiffs  on  the  ground  that  the  driver  of  the  car  was 
negligent,  even  if  you  should  find  such  to  be  the  feet,  pro- 
vided the  evidence  satisfies  you  that  the  driver  of  the  omni- 
bus was  also  negligent  at  the  time,  and  that  his  negligence 
contributed  to  produce  the  collision  and  injury.  In  order 
to  recover  in  an  action  of  this  kind,  there  must  not  only 
be  negligence  on  the  part  of  the  defendants,  but  there  must 
have  been  none  on  the  part  of  the  plaintiffs  which  contri" 
buted  to  produce  the  injury.  And  you  cannot  find  for  the 
plaintiffis,  unless  the  evidence  convinced  you  that  there  was 
no  negligence  on  the  part  of  the  plaintiffs'  drivers  which 
contributed  to  produce  the  injury.  The  negligence  of  the 
drivers  of  the  cars,  if  there  was  any,  for  all  the  purposes 
of  this  action,  is  to  be  treated  as  the  negligence  of  the 
defendants.  The  negligence  of  the  drivers  of  the  omni- 
busses,  if  there  was  any,  is  also,  for  all  the  purposes  of  this 
action,  to  be  treated  as  the  negligence  of  the  plaintiffs,  and 
they  are  to  be  affected  by  it  precisely  as  they  would  be  if 
they  had  been  themeelves  driving,  and  had  conducted  pre- 
eisdy  as  their  drivers  dkl.  You  wiU  therefore  determine 
whetiier  either  or  both  collisions  was  caused  by  the  negli- 
gence of  the  defendants^  drivers,  without  any  negligence 
of  the  plaintiffs'  drivers  concurring  to  produce  such  col- 
lision^  If  either  or  both  of  them  was,  you  will  find  a  ver- 
dict for  the  plaintifis.  If,  on  the  other  hand,  you  find  that 
the  negligence  of  the  plaintiffs'  drivers  contributed  to  pro* 
duce  both  collisions,  then  the  law  makes  it  your  duty  to 
find  for  the  defendants." 

'  But,  in  relation  to  the  subject  as  affected  by  the  condi- 
tion of  the  brakes  of  the  defendants'  cars,  he  charged  : 

**  If,  when  the  driver  of  the  down  going  car  saw  him  (the 
stage  driver)  attempting  to  cross  to  the  west,  the  driver 
of  the  car  going  down,  by  ordinary  care,  could  have  so 
slackened  the  speed  of  his  car,  {if  his  brakes  had  been  in 
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good  ordefi)  so  as  to  have  avoided  a  coUiaion,  the  company 
would  be  liable." 

The  counsel  for  the  defendants  duly  excepted  to  the 
words  ''  if  his  brakes  had  been  in  good  order." 

And  the  chief  justice  continued : 

''  But  under  such  circumstances,  the  company  would  not 
be  liable  merely  because  its  drivers  failed  to  use  extraor- 
dinary care  to  avoid  a  collision.  If,  by  ordinary  care,  the 
driver  of  the  car,  if  it  had  a  brake  that  was  suitable  and 
in  a  good  condition,  could  not  have  prevented  the  collision, 
the  company  is  not  liable.  If  the  negligence  of  the  driver 
of  the  car  going  down  consisted  in  a  large  degree  in  not 
seeing  the  omnibus  until  it  was  too  late  to  prevent  a  col- 
lision, even  if  the  brake  had  been  a  good  one  and  in  good 
order,  then  such  ne^igence  was  of  the  same  character  as 
that  of  the  driver  •of  the  omnibus,  in  not  seeing  the  ear 
approaching  until  it  was  too  late  for  him  to  pasa  out  of  its 
reach*" 

The  jury  rendered  a  verdict  for  the  plaintiffs  for  $951.61 
damages. 

The  defendants  moved  for  a  new  trial  at  special  term, 
and  the  motion  being  denied,  they  ^pealed  to  the  general 
term* 

Wm.  Fullerton,  for  the  Defendants,  (Appellants.) 

I.  The  court  erred  in  refusing  the  motion  to  dismiss  the 
complaint  on  the  ground  that  the  plaintifTs'  negligence  con- 
tributed to  both  accidents. 

As  to  the  first  accident,  the  driver's  negligence  consisted 
in  '^suddenly"  driving  on  the  track  ahead  of  the  car, 
with  a  wet  weather  cap  on  his  head,  tied  under  his  chin, 
without  looking  to  see  whether  a  car  was  approaching, 
when  he  knew  it  was  the  regular  time  for  the  car  to  pass. 

As  to  the  second  accident,  the  negligence  of  the  driver 
consisted  in  attempting  to  drive  across  the  two  tracks  of 
the  railroad,  from  one  side  of  the  avenue  to  the  other,  with 
two  cars  gding  in.  opposite  directions  approaching,  when  it 
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was  impossible  to  avoid  them.     {Steves  v.  Oswego  and  Sy. 
R.  R.  Co.,  18  N.  Y.  Rep.  422.) 

II.  The  judge  erred  in  charging  the  jury  that,  "  If,  when 
the  driver  of  the  down  car  saw  the  driver  of  the  stage 
attempting  to  cross  to  the  west,  the  driver  of  the  car  going 
down,  by  ordinary  care,  could  have  so  slackened  the  speed 
of  the  car,  (if  his  brakes  had  been  in  order,)  as  to  have 
avoided  a  collision,  the  comjpany  would  be  liable.'' 

The  words,  "  if  his  brakes  had  been  in  order,"  were 
excepted  to  by  defendant.. 

This  was  equivalent  to  charging  the  jury,  that  notwith- 
standing the  driver  of  the  stage  may  have  been  guilty  of 
negligence,  yet,  if  the  accident  could  have  been  prevented 
if  the  brakes  had  been  in  good  order,  the  defendant  is 
responsible.  In  other  words,  the  jury  were  told  that  if  the 
concurring  negligence  of  both  drivers  caused  the  accident, 
yet  the  defendant  is  responsible,  if  the  jury  think  that  the 
accident  would  not  have  occurred  had  the  defendants  not 
been  guilty  of  negligence. 

This  cause  was  once  sent  back  for  a  new  trial  for  a  similar 
error.  {Owen  v.  Hud,  R.  R.  R.  Co.,  2  Bosw.  380 ;  see,  also, 
Button  V.  Hudson  R.  R.  R.  Co.,  IS  N.  Y.  Rep.  248 ;  Steves  v. 
Oswego  and  Sy.  R.  R.  Co.,  supra.) 

The  order  appealed  from  should  be  reversed,  and  a  new 
trial  ordered. 

J.  W.  Gerard,  for  the  PlaintiflTs,  (Respondents.) 

I.  The  question  of  negligence  on  the  part  of  the  plain- 
iiSs  or  defendants,  or  both,  is  a  question  of  fact  for  the 
jury,  which,  being  determined  by  them,  will  not  be  disturbed 
ordinarily  by  an  appellate  court. 

a.  If  a  defendant  moves  for  a  nonsuit  at  the  close  of 
plaintiffs  evidence,  even  if  he  is  entitled  to  it,  if  he  gives 
evidence  afterwards  to  disprove  negligence,  he  waives  an 
exception  taken  to  a  denial  of  the  court  to  grant  his  motion 
being  made  on  the  ground  that  no  negligence  was  found. 
{Colegrove  v.  JV.  Y.  and  H  R.  R.  Co.,  et  al.,  6  Duer,  383.) 


NEW  YORK— JULY,  1860.  336 

Owen  ▼.  The  Hadson  River  Railroad  Co. 

n.  The  court  was  correct  in  refusing  to  charge  the  jury 
in  the  precise  terms  of  the  first  request  of  the  defendants' 
connsel  for  the  following  reasons,  viz : 

a.  The  request  is  that,  presuming  the  plaintiffs  to  be 
guilty  of  negligence,  and  that  the  defendants  "  used  reason- 
able  care  and  skill  in  the  use  of  the  means  which  they  had 
to  avoid  the  accidents,"  then  the  plaintiffs  cannot  recover. 
The  defendants  were  not  only  required  to  use  such  means 
oi  they  hadj  but  they  must  have  at  least  the  usual  and  ordi- 
nary means  of  preventing  collisions,  or  the  failure  to  have 
such  means  will  be  negligence  of  itself.  {Hegeman  v.  Wes- 
tern  Railroad  Co.,  3  Eernan,  9 ;  Smith  v.  JV*.  F.  and  Harlem 
Railroad  Co.,  6  Duer,  225 ;  Smith  v.  JVeto  Haven  Railroad, 
Co.  19  N.  Y.  Bep.  127.) 

b.  The  evidence  shows  that  the  brakes  of  the  cars  were 
useless  in  both  cases. 

in.  The  court  substantially  charged  the  jury  as  requested 
by  the  defendants'  counsel  in  his  second  request. 

lY.  The  same  remark  applies  to  the  third  and  fourth 
request  of  defendants'  counsel ;  the  court  was  correct  in 
refusing  so  to  charg^e.  The  question  of  negligence  is  one  for 
the  jury  to  determine,  and  it  would  be  error  to  charge  the 
jury  that  such  negligence  was  apparent.  {Poler  v.  JY.  F. 
Central  Railroad  Co.,  16  N.  Y.  Bep.  476 ;  Smith  v.  Jf.  Y. 
and  Harlem  Railroad  Co.,  6  Duer,  225.) 

y.  Negligence  on  the  part  of  the  plaintiffs  is  not  to  be 
presumed ;  and,  therefore,  direct  evidence  to  disprove  it  is 
not  required  from  the  plaintiffs  in  the  first  instance;  and 
where  there  is  confiicting  evidence  and  the  preponderance 
is  with  the  plaintiffs,  they  are  entitled  to  recover.  {Button 
V.  Hudsm  River  Railroad  Co.,  18  N.  Y.  Bep.  248.) 

a.  There  is  no  evidence  of  any  negligent  act  on  the  part 
of  the  plaintiffs  in  the  case;  none  is  contained  in  the  evi- 
dence of  Charlotte  Russell,  and  in  the  evidence  of  Charles 
Starr.  Even  if  there  is  evidence  of  neglect  here,  (and  the 
jury  have  decided  the  contrary,)  there  is  certainly  a  pre- 
ponderance of  testimony  on  the  plaintiffs'  part,  proving 
their  guiltlessness  of  negligence. 
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YI.  Where  a  presamption  of  segligenee  has  been  estsb- 
liflhed  against  a  defendant,  in  an  action  for  damages  result- 
ing from  an  accident,  it  can  only  be  rebutted  by  proving 
tbat  the  accident  resnlted  from  cirGumstances  against 
which  haman  prudence  and  foresight  could  not  guard. 
{Bawm  y.  Jf.  Y.  Central  Railroad  Co.,  18  N.  Y.  Rep.  408.) 

a.  A  presumption  of  negligence  was  surely  establiabed 
against  defendants,  and  there  was  no  proof,  of  the  kind 
required  by  the  above  decision,  offered. 

Yn«  It  is  insisted  that  the  defendants  were  guilty  of 
gross  negligence,  in  not  having  the  brakes  to  the  car  in  an 
available  condition.  {Hegemanv.  Western  Railroad  Co. ,  8 
Eernan,  9 ;  Smith  v.  JV*.  F.  and  Harlem  Railroad  Co.^  6  Duer, 
225;  Smith  v.  Jfew  Haven  Railroad  Co.,  19  Smith,  127.) 

ai  A  grossly  negligent  injury  is  never  tolerated,  be  the 
negligence  on  the  part  of  the  plaintiff  what  it  may.  {Hart* 
field  V.  Roper,  21  Wend.  615.) 

6.  Gross  negligence  is  the  want  of  slight  care  and  dili- 
genee^    (Bouvier's  Law  Die.)    Jfegligence. 

YIII.  No  negligence  on  the  part  of  the  plaintiffs  has 
been  shown,  and  the  judgment  of  the  court  below  should  be 
afirmed* 

Bt  THE  CouET.  WooDKUFF,. J. — ^Tlds  casc  came  before^  the 
general  term  in  January,  1858,  on  appeal  from  a  judgment  in 
favor  of  the  plaintiffs.  It  appeared  from  the  case  as  there 
presented,  that  the  judge  presiding  at  the  trial  had  charged 
the  jury  that  '^  if  the  jury  believed  that  the  brakes  of  the 
defendants'  car  were  not  in  good  or  sufficient  working 
order,  so  that  they  were  inefficient  for  the  purpose  of  check- 
ing the  progress  of  the  car;  and  if  they  were  satisfied  that 
the  driver  of  the  car  had  time  enough,  after  he  discovered 
the  dangerous  position  of  the  stage,  to  have  avoided  the 
collision  by  the  application  of  the  brakes,  if  they  had  been 
in  good  order,  then  the  plaintiffs  were  entitled  to  recover, 
notwithstanding  the  plaintiffs'  driver  (of  the  stage)  was 
guilty  of  imprudence  or  carelessness  in  getting  into  such  a 
position." 
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This  instruction  was  held  bj  the  general  term,  erroneous, 
and  the  judgment  was  reversed,  and  a  new  trial  ordered 
for  this  error.  (See  the  case  reported  2  Bosw.  374,  and  see 
note  on  page  380.) 

On  such  second  trial,  the  chief  justice  charged,  in  general 
terms,  and  with  great  distinctness,  that  if  both  drivers 
were  negligent  and  the  negligence  of  both  contributed  to 
produce  the  collision  and  injury,  it  is  immaterial  which  was 
most  to  blame ;  that  if  the  negligence  of  both  drivers  con* 
curred  to  produce  the  injury,  the  plaintiffs  cannot  recover. 
But  he  also  charged,  in  view  of  the  claim  of  the  plaintiffs, 
that  the  brakes  attached  to  the  defendants'  car,  were  not 
in  proper  working  order,  as  follows : 

"  If,  when  the  driver  of  the  down  going  car  saw  him 
(the  driver  of  the  plaintiffs'  stage)  attempting  to  cross 
(the  track)  to  the  west,  the  driver  of  the  car  going  down, 
by  ordinary  care,  could  have  slackened  the  speed  of  his 
car,  if  the  brakes  had  been  in  good  order,  so  as  to  have 
avoided  a  collision,  the  company  (the  defendants)  would  be 
liable." 

We  are  not  able  to  reconcile  this  instruction  with  the 
former  decision  above  stated.  This  instruction  imports, 
by  obvious  implication^  that,  although  the  driver  was 
active  and  diligent  to  the  utmost  of  his  power  in  the  use  of 
all  the  means  at  his  command,  and  was  therefore  entirely 
free  from  the  imputation  of  negligence ;  still,  if  his  dili- 
gence was  ineffectual  by  reason  of  imperfection  in  the 
brakes,  the  defendants  are  liable  notwithstanding  the  plain* 
tifis'  servant  may  have  been  guilty  of  negligence  in  attempt- 
ing to  cross  the  track  in  front  of  the  defendants'  car.  In 
other  words,  if  the  defendants  were  negligent  in  not  keep- 
ing the  brakes  in  good  order,  they  are  liable,  although  the 
negligence  of  the  plaintiffs  concurred  therewith  in  produc- 
ing the  injury. 

It  is  unquestionable  that  the  defendants  were  bound  to 
keep  the  brakes  of  their  cars  in  good  working  order,  and 
they  were  bound  to  cause  them  to  be  driven  through  the 
Btreets  in  a  careful  and  proper  manner ;  and  if,  in  either 
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particular,  the  defendants  neglected  to  perform  their  dnty, 
they  are  liable  to  whomsoever  is  without  any  concurring 
faalt  or  negligence  injured  thereby,  and  only  to  such  as  are 
free  from  such  concurring  fault  or  negligence. 

This  proposition  was  stated  to  the  jury  in  so  far  as  relates 
to  the  defendants'  duty  to  cause  their  cars  to  be  properly 
driven,  and  also  that  if  both  drivers  were  in  fault  and  the 
negligence  of  both  concurred  to  produce  the  collision  and 
injury,  the  plaintiffs  could  not  recover. 

The  same  rule  is  applicable  to  the  duty  of  the  defend- 
ants, to  keep  their  brakes  in  order.  If,  in  this  respect,  the 
defendants  were  negligent  and  the  driver  of  the*  stage  was 
also  negligent,  and  such  negligence  of  both  concurred  to  pro- 
duce the  injury,  the  plaintiffs  were  not  entitled  to  recover. 

Or  to  present  the  question  in  another  aspect :  If  it  was 
negligence  to  attempt  to  drive  through  the  streets  a  car 
which  was  not  furnished  with  proper  brakes,  in  good  order, 
still,  if  the  negligence  of  the  plaintiffs  concurred  with  that 
of  the  defendants  in  causing  the  injury,  the  defendants  are 
not  liable. 

If  the  driver  of  the  car,  after  he  saw  the  dangerous  posi- 
tion in  which  the  plaintiff's  driver  had  negligently  placed 
himself  and  his  stage,  could,  by  ordinary  care  in  the  use 
of  the  means  which  were  then  at  his  command,  have  arrested 
the  progress  of  the  car  and  so  have  prevented  the  injury, 
it  was  his  duty  to  use  that  care ;  but  if  the  plaintiffs'  ser- 
vant was,  by  his  own  negligence,  placed  in  a  situation  of 
danger,  proof  of  mere  negligence  on  the  part  of  the  defend- 
ants in  not  having  kept  their  brakes  in  good  order,  only 
proved  a  case  of  concurring  negligence  of  both  parties,  f6r 
the  consequences  of  which,  neither  was  liable  to  the  other. 

This,  we  understand,  to  be  the  decision  of  the  general 
term  when  this  case  was  before  the  court  on  the  former 
appeal.  We  forbear,  therefore,  from  discussing  the  ques- 
tions at  length  or  reviewing  the  authorities. 

The  order  appealed  from  must  be  reversed,  and  a  new 
trial  must  be  ordered,  costs  to  abide  the  event. 

Ordered  accordingly. 
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George  Bliss,  et  al.^  Plaintiffs  v.  William  M.  Bliss,  et  aL, 

Defendants. 

1.  TThere  goods  are  sold  by  a  broker  without  disclosing  his  principal,  the  pur- 
chaser, when  sued  by  the  principal  for  the  price,  cannot  set-off  a  debt  due 
to  him  from  the  broker. 

2.  Where  a  sale  is  made  by  tk  factor,  the  purchaser,  as  the  general  rule,  may 
set-off  a  debt  due  to  him  from  the  factor. 

8.  Bat  eren  where  the  sale  is  made  by  a  factor,  if  the  purchaser  know  or  has 
reason  to  believe,  that  tbe  factor  is  not  the  owner  of  the  goods,  but  is  acting 
hi  the  sale  in  question  as  broker  or  agent  of  the  owner,  the  purchaser  can- 
not set-off  a  debt  owing  to  him  by  the  factor. 

(Before  Woonaun,  Mokokuf  and  RoBxsTSon,  J.  J.) 
Heard  October  6,  decided  November  10, 1860. 

Exceptions  ordered  at  the  trial  to  be  heard,  in  the  first 
instance,  at  general  term. 

The  action  is  brought  to  recover  the  price  of  goods 
alleged  to  have  been  sold,  at  the  city  of  New^York,  by  the 
plaintiffs  to  the  defendants,  on  the  5th  day  of  February, 
1857,  on  a  credit  of  eight  months,  at  the  price  and  of  the 
value  of  $23T.ll ;  for  which  sum,  with  interest  from  the 
5th  of  October,  1858,  the  plaintiffs  demand  judgment. 

The  defendants,  J^y  their  answer,  deny  that  they  pur- 
chased any  goods  from  the  plaintiffs,  or  owe  them  any  sum 
whatever;  and  aver,  that  on  the  5th  of  February,  1857, 
one  William  C.  Noyes,  a  merchant  doing  business  in  the 
city  of  New  York,  sold  and  delivered  to  them  goods  on  a 
credit  of  eight  months,  for  the  sum  of  $237.11 ;  and  ren- 
dered a  bill  to  them  therefor,  in  his  own  name,  headed 
"  Messrs.  Bliss,  Douglass,  Wheelock  &  Co. : — ^Bought  of  W. 
C.  Noyes,  foreign  dry  goods  commission  merchant."  And 
they  aver,  that  on  the  faith  of  the  said  sale,  they,  on  the 
same  day,  sold  and  delivered  to  him  goods,  on  the  like 
credit,  for  the  sum  of  $269.49.  That  the  said  Noyes  did 
not,  at  the  time  of  the  sale  to  the  defendants  disclose,  nor 
were  the  defendants  informed,  nor  did  they  know,  that  he 
was  acting  in  behalf  of  the  plaintiffs,  and  aver  that  he 
sold  them  as  his  own  goods ;  and  they  say  that  they  had,  from 
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time  to  time,  before  dealt  with  the  said  Noyes,  and  had 
sold  him  goods,  "  but  never,  nor  would  they  have  done  so, 
on  his  own  responsibility  merely ;"  that  they  then  believed 
and  now  believe  him  irresponsible.  And  the  defendants,  by 
way  of  counter-claim,  pray  to  set-off  the  price  of  the  goods 
sold  by  them  to  Noyes,  against  the  demand  of  the  plain- 
tiffs,  and  *^  claim  that  the  plaintiffs  are  subject  to  all  the 
equities  which  exist  in  favor  of  the  defendants,  against  the 
said  Noyes." 

The  plaintiffs,  in  their  reply,  denied  the  allegations  of 
the  defendants,  set  up  by  way  of  counter-claim. 

The  action  was  tried  on  the  4th  day  of  June,  18S0,  before 
BoswoRTH,  Chief  Justice,  and  a  jury. 

Upon  the  trial,  only  two  witnesses  were  examined,  and 
their  testimony  was  as  follows,  viz*  : 

William  C.  Jfoyes,  sworn  for  the  plaintilBb,  testified :  *'  X 
know  the  parties.  I  sold  the  defendants  a  bill  of  goods, 
February  5,  1857.  The  amount  was  $237.11.  The  sale  waa 
made  for  the  account  of  George  Bliss  &  Co.  I  delivered 
the  goods.  I  was  employed  by  them  to  sell  the  goods.  The 
terms  of  the  sale  were  eight  months'  credit.  I  delivered 
the  goods." 

Being  cross'exemined^  he  said :  "  I  was  at  that  time  a  com- 
mission merchant  in  the  city  of  New  York,  and  did  busi- 
ness as  such.  I  had  been  in  business  three  or  four  years, 
and  during  that  time  I  had  been  a  commission  merchant, 
I  seldom  did  business  on  my  own  account,  otherwise  than 
as  a  commission  merchant.  I  think  the  sale  was  made  at  the 
store  of  the  defendants.  I  sold  the  goods  to  the  defendants 
in  my  own  name.  The  plaintiffs  were  not  referred  to,  nor  any 
other  person.  I  was  the  only  person  known  in  the  trans* 
action."    Being  shown  a  bill  of  sale,  which  is  as  follows : 

"New  York,  February  6,  1857. 

''All  claims  for  allowance  must  be  made  within  three 
days  after  receipt  of  goods. 

''  Messrs.  Bliss,  Douglas,  Wheelock  &  Co., — Bought  of 
W.  C.  Noyes,  foreign  dry  goods  commission  merchant.  No. 
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149  Broadway,  cor.  Liberty  street — ^half  case  SO  ps.  plain 
nankeens ;  mts.  1663^  16d3|  14— $287.11. 
'*  Note  at  eight  montha,  to  your  own  order.'' 
He  says,  "  that  is  the  bill  of  the  goods  given  by  me  at 
the  time  of  the  sale.'' 

(The  bill  was  thereupon  read  by  the  oonnsel  of  the 
defendants  to  the  jury.) 

''On  that  sale,  the  goods  were  dnly  delivered  by  me. 
On  the  same  day,  the  6th  of  February,  1857, 1  receired  a 
bill  of  goods  from  the  defendants,  to  the  amount  of  $269.49. 
They  were  goods  that  I  sold  for  them  at  that  time.  The 
•ale  was  at  eight  months.  I  received  them  as  a  commission 
merchant.  I  do  not  know  whether  or  not  they  were  charged 
to  me.  I  was  to  give  them  the  jiote  of  the  party  to  whom 
they  were  sold.  I  did  not  give  them  the  note  of  any  party. 
The  proceeds  of  the  goods  were  received  and  retained  by 
me.  I  have  never  paid  defendants  for  these  goods.  I  was 
to  accoant  to  defendants  for  these  goods,  but  have  not.'' 

Rd-dirsct:  Q.  Were  these  goods,  for  which  this  action  is 
brought,  consigned  to  you  ? 
Jl  Tes. 

Q.  Were  the  goods  delivered  to  you  ? 
A.  No,  a  sample ;  two  pieces  were  sent  to  me.    I  was 
acting  as  a  conmiission  merchant,  vAid,  perhaps j  a  broker  at 
the  same  time.    I  had  known  the  defendants  a  number  of 
years,  and  had  sold  goods  for  them.     They  knew  my  busi- 
ness.    I  had  sold  goods  for  them  a  few  days  before,  and 
some  goods  a  few  weeks ;  during  January,  1857,  two  or  three 
bills,  and  one  subsequent ;  one  bill  a  day  or  two  before  this. 
Q.  Did  you  buy  these  goods  of  the  defendants,  amounting 
to  $269.49,  and  become  indebted  to  them  therefor  ? 
Question  objected  to  by  the  counsel  for  the  defendants. 
Q.  Did  you  buy  any  goods  of  them  about  that  time  ? 
A.  To  the  best  of  my  recollection,  I  told  them  I  could 
iell  these  goods  to  a  certain  house.     They  authorized  me 
to  do  so.    I  sold  them  to  that  house.     After  making  the 
sale  to  the  defendants,  I  reported  it  to  the  plaintiffs,  and 
obtained  from  them  the  goods. 
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Cross-examined:  I  don't  remember  positively  whether  the 
goods  of  the  defendants,  in  the  bill  of  Febmarj  5th,  were 
delivered  at  my  store  or  not,  but  I  think  they  were.  I 
think  I  told  them  previously  to  whom  I  had  sold  them.  It 
was  in  the  way  of  my  regular  business. .  I  think  Phelps, 
Vail  &  Co.,  gave  a  note  for  them  to  jne.  They  were  the 
persons  to  whom  the  goods  were  sold.  I  sold  them  the 
goods  in- my  own  name,  and  received  the  proceeds.  They 
knew  no  other  person  in  the  transaction  than  myself.  I 
sold  them,  in  that  respect,  in  a  similar  manner  to  that  in 
which  I  sold  the  goods  of  the  plaintiffs. 

By  a  juror :  When  you  sell  goods  as  a  broker,  is  it  not 
usual  to  give  the  name,  and  afterwards  turn  over  the  note? 

A.  It  is. 

By  another  juror :  I  gave  an  order  to  the  plaintiffs  for 
the  note,  for  goods  sold  to  the  defendants. 

Re-direct  resumed  :  This  is  the  order. 

Being  further  cross-examined:  It  was  not  given  at  the 
time  of  the  transaction.  It  was  given  March  4th,  which 
was  after  I  had  failed. 

Re-direct:  Within  what  time  is  it  usual  for  you  to  hand 
over  the  note  ? 

Objected  to. 

A.  About  a  month  after  the  sale. 

Plaintiffs  then  rested. 

The  counsel  for  the  defendants  then  opened  the  case  to 
the  jury,  and  claimed  that  the  defendants  had  a  right  to 
set-off  against  the  plaintiffs'  demand,  the  counter-demand 
of  the  defendants  against  the  said  William  G.  Noyes,  for 
the  bill  of  $269.49.    He  then  called 

Solonum  Calduoell,  who,  being  sworn  for  the  defendants, 
said:  '^  I  was  the  clerk  of  the  defendants  in  1857.  I  pur- 
chased ^  bill  of  goods  for  the  defendants,  of  Mr.  William 
C.  Noyes,  to  the  amount  of  $237.11.  They  were  purch&sed 
from  Mr.  Noyes,  the  sale  being  by  him  in  his  own  name.  I 
knew  of  no  other  party.  No  other  party  was  mentioned 
as  having  any  ownership  in  the  goods.  I  have  not  a  very 
distinct  recollection  as  to  the  sale  of  the  bill  by  the  defend- 
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ants,  which  I  think  was  not  in  my  department.  I  had 
mstmctions  that  onr  house  did  not  wish  to  sell  Noyes  solely 
on  his  own  responsibility — ^not  without  taking  security.  I 
bought  goods  from  him  as  from  any  other  party." 

Being  crass-examined:  *'  I  know  Mr.  Noyes  as  a  commis- 
sion merchant  and  as  a  broker.  I  was  a  buyer  and  seller 
of  goods  for  the  defendants.  I  am  not  aware  that  any* 
thing  was  said  to  Noyes  as  to  paying  in  goods  for  the  pur- 
chase made  of  him.  Nothing  was  said  to  Mr.  Noyes,  that 
I  remember,  at  the  time  of  the  purchase  of  goods  from 
him,  about  a  sale  of  goods  to  him."     ' 

The  counsel  for  the  defendants  then  insisted,  that  on  the 
whole  evidence,  the  plaintiffs  were  not  entitled  to  recover 
agains^  the  defendants. 

The  chief  justice  thereupon  directed  a  verdict  for  the 
plaintiffs,  for  the  amount  of  the  sale,  of  $237.11,  and  inte- 
rest, as  claimed  by  the  plaintiffs.  To  which  ruling  and 
direction,  the  counsel  for  the  defendants  excepted. 

The  jury,  under  such  direction,  found  a  verdict  for  the 
plaintiffs  for  $281.88. 

And  the  judge  presiding  at  the  trial  direqted  that  the 
questions  of  law  in  the  cause  should  be  heard  in  the  first 
instance  at  the  general  term  of  the  court,  and  judgment  in 
the  meantime  to  be  suspended. 

Charles  R  Sanfard,  for  the  Plaintiffs. 

William  Bliss^  for  the  Defendants. 

Bt  the  Court.  Woodruff,  J. — It  is  insisted,  on  behalf 
of  the  plaintiffs,  that  the  claim  of  the  defendants  to  set-off 
the  amount  or  value  of  the  goods  which  the  witness  Noyes 
sold  for  them  to  Phelps,  Tail  &  Co.,  must  be  disallowed  upon*^ 
two  grounds :  Firsts  That  the  claim  is  not  the  subject  of 
set-off,  and  therefore  could  not  be  allowed  even  if  Noyes 
were  now  plaintiff  suing  for  the  price  of  goods  belonging 
to  himself,  sold  to  the  defendants ;  and  Second^  That  no 
such  set-off  can  be  allowed  against  the  plaintiffs,  his  prin- 
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cipals,  the  actual  owners  of  the  goods  sold  by  Noyes  to  the 
defendants. 

1.  The  first  proposition  cannot,  we  think,  be  sustained. 
It  is  true,  that  having  been  authorized  by  the  defendants 
to  sell  their  goods,  and  having  made  such  sale,  it  was  the 
plain  duty  of  Noyes  to  account  therefor  to  the  defendants, 
and  he  could  have  been  compelled  to  do  so  and  to  hand 
over  to  them  the  proceeds,  in  whatever  form  received  by 
him.     So  when  he  had  received  the  note  of  the  purchasers, 
it  was  his  duty  to  deliver  the  note  to  the  defendants  on  the 
receipt  of  his  proper  commissions ;  and  no  doubt  upon  the 
facts  testified  to  in  this  case  touching  his  employment,  the 
defendants  might,  on  discharging  any  claim  for  commissioms, 
have  maintained  trover  for  the  note  if  he  had  refused  to 
deliver  it  to  them,  and  had  converted  it  to  his  own  use. 
But  if  this  be  so,  and  if  it  be  in  the  fullest  manner  con« 
ceded  that  an  action  of  tort,  either  for  the  conversion  of 
the  note,  or  for  the  misappropriation  thereof,  or  its  amount 
would  lie  in  their  favor  against  him,  this  is  not  conclusive. 
The  defendants  were  not  confined  in  their  remedy  to  an 
action  for  the  tort ;  assumpsit  would  lie  upon  his  contract, 
and  when  the  note  was  paid  to  him,  he  became  the  defend- 
ant's debtor  to  the  amount  of  money  received  as  the  pro- 
ceeds of  their  ^oods  sold  by  him  at  their  request.    He  wbs 
clearly  liable  to  them  as  for  so  much  money  had  and 
received  to  their  use,  and  they  could  recover  it  in  assump- 
sit, waiving  the  tort,  and  in  this  view  of  their  right,  their 
claim  against  him  was  as  truly  the  subject  of  set-off  as  any 
other  debt  would  be,  {Butts  v.  Collins^  13  Wend.  154  and 
cases  cited ;  Putnam r.  Wise,  1  Hill,  240,  and  note,)  and  the 
price  at  which  he  took  the  goods  to  sell,  would  be  prtma 
facie  evidence  of  the  amount  for  which  he  was  liable.    The 
testimony  shows,  we  think,  prima  facie,  that  he  has  in  fact, 
received  the  proceeds  in  money. 

The  first  ground  of  objection  to  the  defense,  therefore, 
fails,  though  the  testimony  be  taken  to  present  the  case  in 
the  light  most  favorable  to  the  plaintiffs'  argument ;  while 
on  the  other  hand,  if  the  defendants  had  a  right  to  treat 
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Noyes  as  himiielf  the  purchaser  of  the  goods  from  them^ 
notwithstanding  his  disclosure  to  them  of  the  names  of  the 
persons  to  whom  he  sold  them,  Phelps,  Yail  &  Co.,  then 
the  right  of  the  defendants  as  against  Noyes,  wonld  admit 
of  no  question. 

%  The  second  ground  of  resistance  of  the  defendants' 
daim  to  make  the  set-off,  presents  a  question  of  more  appa- 
rent difficulty,  and  yet  we  apprehend  the  principles  appli- 
cable to  the  subject  are  well  settled.  In  the  language  of 
Abbott,  Chief  Justice,  in  Baring  v.  Corrie^  (2  Bam.  and 
Aid.  137,)  "if  the  defendants  were  to  succeed  in  this  case, 
the  effect  would  be,  that  the  goods  of  one  man  would  be 
applied  in  discharge  of  the  debt  of  another.''  We  add, 
nevertheless,  that  if  their  claim  is  sustained  by  principles 
or  by  authority  that  is  to  be  regarded  as  settling  the  law 
on  the  subject,  we  are  not  to  hesitate  in  sustaining  their 
daim  because  it  seems  to  us  to  work  injustice. 

We  are  relieved  from  the  necessity  of  reviewing  at  length 
the  cases  from  which  the  principles  governing  the  subject 
are  to  be  gathered,  by  the  lucid  opinion  of  Bronscn,  J.,  in 
Hogan  V.  Shorb,*  (24  Wend.  458,)  in  which  the  Supreme 
Court  of  this  State,  in  1840,  held,  that  where  goods  are 
sold  by  a  factor  as  principal,  to  a  purchaser  who  has  no 
knowledge  that  he  is  acting  as  factor,  or  that  he  is  not  the 
owner,  such  purchaser  may,  in  an  action  by  the  principal, 
for  the  price,  set  off  a  demand  due  to  him  by  the  factor. 
This  decision  does  not  appear  to  have  been  at  any  time 
since  called  in  question  in  this  State.  The  opinion  begins 
with  the  doctrine  of  Rabone  v.  WilliafM,  stated  by  Lord 
Mansfield  in  1786,  followed  by  Lord  Eenyon  in  George  v. 
Clagett,  and  Stracey  et  al.  v.  Decy^  in  1789,  and  since  that 
time  by  numerous  cases  in  England,  to  the  present  day, 
(See  7  T.  R.  359,  $60,  n.  361,  n.,)  and  said  never  to  have 
been  questioned.  That  doctrine  is,  that  '*  where  a  factor 
dealing  for  a  principal  but  concealing  that  principal,  deliv- 
ers goods  in  his  own  name,  the  person  contracting  with 
bim  has  a  right  to  consider  him,  to  all  intents  and  pur- 
poses, as  the  principal ;  and  though  the  real  principal  may 
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appear  an^. bring  an  action  npon  that  contract  against  the 
purchaser  of  the  goods,  yet  thiskt  purchaser  maj  set  off  any 
claim  he  may  have  against  the  factor  in  answer  to  the 
demand  of  the  principal.     This  has  been  long  settled.'' 

It  is  upon  the  case  of  Hogan  v.  Sharb,  and  the  cases 
therein  cited,  that  the  counsel  for  the  defendants  here 
mainly  relies ;  and  we  unhesitatingly  say,  that  if  the  pre- 
sent case  is  not  distinguishable  therefrom,  the  set-off 
claim.ed  must  be  allowed  to  the  present  defendants.  The 
opinion  in  that  case,  howeyer,  suggests  distinctions  which 
we  apprehend  are  equally  well  settled. 

It  was  held  at  nisi  prius,  in  Waring  et  aL  v.  Favenck^  et 
al.  (1  Campb.  85),  and  in  Baring  v.  Corrie,  (2  Bam.  and  Aid. 
137,)  that  where  a  purchase  is  made  by  a  broker  without 
disclosing  his  principal,  such  principal  cannot  set-off  a 
claim  against  the  broker  when  sued  by  the  owner  for  the 
price ;  and  where  goods  are  sold  by  a  broker  without  dis- 
closing his  principal,  the  purchaser  cannot  set-off  a  debt 
due  to  him  by  the  broker  when  sued  by  the  principal  for 
the  price. 

Another  qualification  of  the  rule  is,  that  though  the  sale 
be  made  without  disclosing  the  principal,  yet  if  the  pur- 
chaser knows  or  has  reason  to  believe  that  the  seller, 
whether  he  be  a  broker  or  a  factor,  is  not  the  owner,  but  is 
acting  in  the  sale  as  factor  or  broker,  the  purchaser  cannot 
make  such  set-off.  And  in  Baring  v.  Corrie,  above  cited, 
it  was  held,  that  where  the  purchaser  had  means  of  know- 
ledge and  the  circumstances  were  such  as  should  have  put 
him  to  inquiry,  he  was  negligent  in  not  inquiring,  and 
could  not  make  such  a  set-off  against  the  true  owner.  Such 
is  the  doctrine  of  Moore  v.  Clementson^  (2  Gamp.  22,)  and 
Maanss  v.  Henderson^  (1  East.  335,)  and  in  JFV^A  v.  Kempton^ 
(7  Man.  6r.  and  Scott,  687,)  although  the  goods  were  sold 
without  disclosing  the  principal,  yet,  it  being  found  that 
the  agents  sold  asjactors,  and  that  the  purchasers  knew  that 
they  were  selling  as  factors,  the  set-off  was  not  allowed. 

So  in  this  State,  in  Browne  et  aL  v.  Robinson  et  a/.(Caine's  C. 
in  Error,  341,)  tiiough  the  factor  (Cooke)  did  not  disclose 
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the  name  of  his  principal,  and  no  evidence  wa^  given  that 
the  purchaser  knew  that  the  sale  was  made  by  Cooke«  as 
factor  for  the  plaintiffs,  or  any  other  person,  yet  upon  tes- 
timony that  '*  it  was  generally  known  that  Cooke  was  factor 
to  the  plaintiffs ;  bat  that  he  then  transacted  business  as 
well  on  his  own  account  as  upon  commission,"  it  was  held 
that  the  purchaser  could  not  set-off  a  debt  due  to  him  by 
Cooke.  The  opinion  proceeds  upon  the  ground  that  the 
purchaser  was  chargable  with  knowledge  so  that  he  could 
be  said  to  "  purchase  from  a  factor  scienter." 

And  in  Gordon  v.  Church,  (2  Caine's  Term  B.  299,)  the . 
same  distinction  is  applied  to  an  attempt,  by  an  insurer, 
under  a  policy  effected  in  the  name  of  a  broker,  to  set-off 
a  debt  due  by  the  broker,  against  a  claim  for  a  loss  made 
in  an  action  brought  in  the  name  of  such  broker,  for  the 
benefit  of  the  party  for  whose  benefit  the  insurance  was 
effected. 

In  accordance  with  this  view,  Bronson^  J.^  says,  in  the 
opinion  above  referred  to :  ''  When  the  name  of  the  prin- 
cipal is  disclosed  at  the  time  of  the  sale,  the  vendee  has  no 
right  to  set  up  any  equities  between  himself  and  the  factor 
to  defeat  the  action  of  the  owner;  and  the  same  conse- 
quence will,  I  think  follow,  if  the  vendee  knew,  or  had  good 
reason  to  believe,  he  was  dealing  with  the  agent  of  another, 
although  the  name  of  the  principal  was  not  disclosed." 
**  A  more  general  knowledge  that  the  person  selling  the 
goods  is  a  factor,  if  he  also  carry  on  business  on  his  own 
account,  will  not  be  sufficient  to  charge  the  vendee  with 
notice.  He  must  know,  or  have  good  reason  to  believe, 
that  the  vendor  is  acting  as  the  agent  of  some  other  person 
in  that  particular  transaction." 

It  is  also  pertinent  to  observe,  that  in  so  far  as  the 
defendants'  claim  to  make  the  set-off  derives  any  support 
from  our  statute  in  relation  to  factors  and  agents,  commonly 
known  as  '*  the  factor's  act,"  the  purchaser  is  not  aided  at 
all  by  that  statute  if  he  know  or  have  reason  to  believe 
that  the  person  with  whom  he  is  dealing  is  acting  as  agent 
or  factor.     {Stevens  V.  Wilson,  6  Hill,  R.  512,  S.  C.  3  Denio, 
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472  ;  Zachris^on  v.  Jthmauy  2  Sandf.  S.  G.B.  68  ;  BonUo  v. 
Moiquera^  2  Bosw.  401.) 

There  is  no  contradiction  in  the  testimony  in  the  present 
case*  The  transaction  is  detailed  by  the  witness  Noyes 
who  made  the  sale  of  the  plaintifiEs'  goods,  and  the  testi- 
mony of  the  defendants'  witness,  does  not  differ  from  his 
statement.  * 

Although  Noyes  calls  himself  a  "  commission  merchant/' 
the  account  he  gives  of  the  transaction  in  question  and  of 
his  transactions  with  or  for  the  defendants,  indicates  rather 
that  he  was  ^  mere  broker  selling  goods  for  a  commission, 
than  that  he  was  a  factor  entrusted  with  the  possession  of 
the  goods  for  sale ;  and  that  the  defendants  only  knew  him 
and  dealt  with  him  in  his  capacity  of  broker ;  for  he  says 
that  he  seldom  did  business  on  his  own  account,  and  there  is 
not  the  slightest  evidence  that  th^  defendants  ever  had  any 
knowledge  that  he  did  so  in  any  instance,  while  he  says 
that  his  ^^  regular  business  "  was  making  sales  for  others, 
which  he  terms  doing  business  "  as  a  commission  merchant/' 
and  he  had  been  for  three  or  four  years  in  such  business. 

The  goods  were  not  entrusted  to  his  possession  to, be 
sold;  he  was  merely  furnished  with  samples;  and  on  his 
reporting  to  the  plaintiffs  the  sale  which  he  had  made,  they 
furnished  him  the  goods  for  delivery  to  the  defendants^ 
The  plaintiffs  did  not  know  that  he  sold  the  goods  in  his 
own  name,  and  there  is  not  any  evidence  that  they  author- 
ized him  to  do  so.  According  to  what  is  testified  to  be 
usual,  when  sales  were  made  by  one  as  broker,  he  gave  the 
plaintiffs  the  name  of  the  purchasers,  and  within  the  month, 
(within  which  it  is  testified  to  b^  usual  to  hand  over  the 
note  of  the  purchaser  in  such  cases,)  he  gave  the  plaintiffs 
an  order  on  the  defendants  for  the  note  which,  by  the  terms 
of  sale,  they  were  to  give. 

So  in  his  dealings  with  the  defendants.  The  very  goods 
for  which  they  claim  to  make  a  set-off,  he  says  he  sold  for 
them.  He  was  to  give  to  them  the  note  of  the  parties 
to  whom  they  were  sold.  He  told  them  he  could  sell 
them  to  a  certain  house,  and  they  authorised  him  to  do  so. 
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He  had  repeatedly  sold  goods  for  the  defendantB  before — 
two  or  three  bills  during  the  previous  month,  and  one  sub- 
sequentlj ;  he  bad  known  them  for  a  number  of  years,  and 
ke  says  in  terms,  "they  knew  his  business."  And  finally, 
on  this  point  he  says,  "  that  he  was  acting  as  a  commission 
Bierchanty  or  perhaps  a  broker,  at  the  same  time."  And  the 
clerk  of  the  defendants,  who  made  the  purchase  of  the  plain- 
tiffs' goods  from  him,  expressly  says :  "  I  know  Mr.  Noyes 
as  a  commission  merchant  and  as  a  broker,"  and  as  already 
observed,  there  is  nowhere  an  intimation  that  the  defend- 
ants had  ever  known  him  in  any  other  capacity. 

Upon  this  collection  of  the  testimony,  there  is  much 
reason  for  saying,  that  Noyes  occupied  to  these  parties  the 
relation  of  broker,  and  nothing  more,  without  any  authority 
to  sell  in  his  own  name,  and  without  being  entrusted  with 
the  possession  of  the  goods  for  the  purpose  of  sale  ^  and 
therefore,  that  the  case  is  within  the  decisions  above  cited, 
which  hold,  that  although  a  broker  does  not  disclose  his 
principal,  the  purchasers  from  him  cannot  set-off  a  debt 
due  by  him  against  the  claim  of  the  owner. 

The  terms  ''  commission  merchant,  or  perhaps  as  broker/' 
are  not  so  definite,  (as  they  are  used  by  the  witness,)  as 
dearly  to  bring  the  case  within  the'  rules  applicable  to 
factors  having  possession  of  goods  for  the  purpose  of 
sale,  between  whom  and  a  broker  the  distinction  is  pointed 
out  in' Baring  v.  Corrie,  above  cited. 

But  however  this  may  be,  and  whether  Noyes  is  to  be 
called  a  '^  broker,"  a  "  commission  merchant,"  or  a  "  factor," 
the  above  recapitulation  of  the  testimony  seems  to  us  to 
show,  that  the  defendants  had  knowledge  that  he  was  deal- 
ing as  a  factor  or  broker,  selling  the  property  of  others. 
He  had  so  dealt  uniformly  with  their  goods ;  they  knew 
him  "  iw  a  conmiission  merchant  or  broker,"  and  not  other- 
wise. 

In  connection  with  the  circumstances  already  alluded  to, 
one  other  fact  seems  to  us  to  be  conclusive.  The  bill  of 
parcels  which  he  delivered  to  the  defendants  as  evidence 
of  his  sale  to  them,  describes  the  sale  itself  as  made  from 
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*  him  as  a  commission  merchant  This  brought  home  to  the 
defendants,  knowledge  not  merely  of  the  general  fact  that 
he  was  a  commission  merchant — their  clerk  knew  him  as 
commission  merchant  or  broker — ^but  it  pointed  out  the 
transaction  itself  as  made  with  him  in  that  capacity. 

Under  all  these  circamstances,  the  defendants  must,  we 
think,  be  held  to  have  known  when  they  purchased  the 
plaintifib'  goods,  that  they  were  not  purchasing  from  the 
owner  ;  that  they  were  dealing  with  one  who  was  acting  as 
broker,  factor,  or  agent,  in  making  the  sale. 

And  if  actual  knowledge  is  not  to  be  conclusively  inferred, 
it  is  doing  violence  to  good  sense  to  say  that  they  had  not 
reason  to  believe  that  he  was  acting  in  such  capacity,  and 
was  selling  the  goods  of  some  other  person ;  and  the  testi- 
mony, on  the  part  of  the  defendants  is  not  inconsistent  with 
this.  He  did  not  state  for  whom  he  was  selling,  and  so 
the  defendants'  clerk  to  whom  he  sold,  did  not  know  any 
other  party;  no  other  party  was  mentioned. 

He  was  known  to  such  clerk  as  a  commission  merchant  or 
broker ;  he  had  long  been  accustomed  to  deal  as  such ;  he 
had  been  selling  for  the  defendants  themselves  in  that 
capacity ;  he  described  the  very  sale  in  question,  in  the 
written  evidence  thereof  given  to  them,  as  a  sale  by  him 
as  a  commission  merchant. 

Under  such  circumstances,  we  think  the  defendants  are 
not  entitled  to  apply  the  plaintiffs'  goods  to  the  payment 
of  the  agent's  debt  to  them. 

For  these  reasons,  we  think  that  the  chief  justice  pro- 
perly  instructed  the  jury  to  find  for  the  plaintiffs,  and  that 
judgment  thereon  should  be  rendered  for  the  plaintiffs  for 
the  amount  of  the  verdict  and  their  costs. 

BoBEETsoN,  J. — The  defendants  allege  in  their  answer, 
by  way  of  counter-claim,  that  one  Noyes,  a  merchant  doing 
business  in  the  city  of  New  York,  sold. to  the  defendants 
merchandize  on  a  credit,  and  rendered  a  bill  therefor, 
describing  himself  therein  as  a  ^^  foreign  commission  mer- 
chantf^^  and,  on  the  same  day,  bought  of  the  defendants  a 
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larger  amount  of  merchandize,  on  the  like  credit ;  that 
Noyes  did  not  disclose,  nor  did  the  defendants  know,  that 
he  was  acting  for  any  other  person ;  and  that  the  merchan- 
dise sold  by  him  was  in  his  possession,  and  was  so  sold  as 
his  own.  There  was  no  allegation  in  it  as  to  the  character 
of  the  business  generally  done  by  him. 

On  the  trial,  no  evidence  was  given  of  the  business 
generally  transacted  by  Noyes,  except  by  his  testimony. 
He  testified  that  he  had  been  in  business  three  or  four 
years,  and  during  that  time  had  been  a  commission  mer- 
chant ;  that  he  seldom  did  business  on  his  own  account, 
otherwise  than  as  a  commission  merchant.  On  the  subject 
of  the  possession  of  the  goods  sold  by  him  to  the  defend- 
ants, he  testified,  that  they  had  not  been  delivered  to  him, 
only  a  sample.;  and  that  he  obtained  the  goods  from  the 
plaintiffs,  after  the  sale,  in  order  to  deliver  them.  The  bill 
was  rendered  with  a  heading  specifying  Noyes  to  be  a 
foreign  commission  merchant. 

The  goods  claimed  to  have  been  sold  by  the  defendants 
to  Noyes,  consisted  of  goods  delivered  by  them  to  him  to 
be  sold  by  him  as  their  agent,  which  he  sold,  and  the  pro- 
ceeds of  which  he  received  and  appropriated.  The  defend- 
ants knew  the  business  of  Noyes,  and-  had  frequently 
employed  him  as  their  agent  to  sell  goods  for  them. 

If  the  case  of  Hogan  v.  S/u>rb  (24  Wend.  458)  contains 
the  law  of  this  State  upon  the  right  of  a  purchaser  of 
goods,  from  an  agent,  to. off-set  a  claim  against  such  agent, 
every  agent  intrusted  with  goods  to  sell,  can  employ  them 
to  pay  his  own  debt,  even  if  an  antecedent  one  ;  notwith- 
standing, in  all  other  cases,  an  antecedent  indebtedness 
does  not  form  a  sufficient  consideration  to  constitute  a  b<ma 
fide  purchaser.  That  case  carries  the  doctrine  further 
than  it  is  laid  down  by  Lord  Mansfield,  in  the  case  cited, 
of  Rabme  v.  WilliafM,  (7  T.  R.  360,  n.  a.)  In  the  present 
case,  it  does  not  appear  which  indebtedness  accrued  first ; 
but  in  that  case,  the  exception  is  admitted  of  knowledge 
by  a  purchaser,  of  the  existence  of  a  principal ;  of  that 
knowledge  the  facts  that  the  agent  is  a  mere  broker,  that  is 
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not  intrusted  with  the  possession  of  the  goods  sold,  and  not  a 
factor  in  possession  of  them,  or  if  such  factor,  that  his 
sole  business  is  as  agent,  are  considered  to  be  sufficient 
notice  to  the  purchaser  to  put  him  on  his  guard*  In  this 
case,  the  inference  from  the  facta  in  evidence  appears  to  me 
irresistible,  that  the  defendants  had  notice  that  Noyes  was 
acting  for  another.  The  j  had  previously  employed  him  as 
an  agent ;  their  clerk,  who  made  the  purchase,  knew  him 
to  be  a  broker,  as  he  testifies.  They  even  believed  him  to 
be  irresponsible.  He  was  not  in  possession  of  the  goods 
when  he  made  the  sale,  and  could  only  have  sold  them  by 
the  sample  which  he  had,  as  any  other  broker.  He  had 
always  becQ  a  commission  merchant,  and  the  bill  rendered 
by  him  stated  that  he  was  one.  It  was  immaterial  whether 
they  knew  for  whom  he  was  acting ;  they  knew  enough  to 
put  themselves  upon  inquiry.  This  principle  is  fully  sus- 
tained by  the  cases  cited  in  the  argument,  of  Waring  et  al. 
V.  Favenck,  (1  Campb.  85 ;)  Baring  v.  Corrie,  (2  Barn.  A 
Aid.  137  ;)  Moore  v.  Clement  son,  (2  Camp.  22 ;)  Maanss  v. 
Henderson^  (1  East.  355;)  Fishy.  Ktmpton,  (17  Man.  Gr.  A 
Scott,  687  ;)  as  well  as  the  cases  of  Browne  and  others  v. 
Robinson  and  others  (Caine's  Gases  in  Error,  341),  and  Gor- 
don  V.  Church  (2  Caine's  T.  R.  299),  in  our  own  courts. 
Whatever  be  the  meaning  of  commiesion  merchant,  the 
non-possession  of  the  goods  deprived  Noyes  of  the  indicia 
of  ownership  which  could  alone  aid  the  defendants. 

I  concur  with  Justice  Woodruff  in  his  view  of  the 
instructions  of  the  chief  justice  on  the  trial,  and  think 
judgment  should  be  rendered  for  the  plaintiffs,  for  their 
claim,  undiminished  by  any  off-set,  and  for  their  costs. 

Ordered  accordingly. 
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John  Harding,  Plaintiff  and  Respondent  v.  Danforth  N. 
Barney^  as  President,  &c.,  Defendant  and  Appellant. 

1.  The  defendant  was  sued  as  president  of  the  Joint  stock  association  doing 
business  under  the  name  of  Wells,  Fargo  8c,  Co.,  to  recoyer  the  amount  of 
a  draft  alleged  to  have  been  bought  by  him  of  that  company,  on  the  18th  of 
March,  1856,  at  San  Francisco,  drawn  there  by  that  house  on  itself,  payable 
at  Boston,  and  alleged  to  have  been  lost.  There  was  great  doubt,  upon  the 
evidence,  whether  the  draft  was  bought  of  this  or  of  another  house:  One 
Burbanhj  who  had  been  examined  under  a  commission,  testifled  that,  on  the 
17th  of  April,  1856,  he  went  to  the  banking  house  of  WellM,  Fargo  &  Co,, 
at  San  Francisco,  and  applied  to  a  man  in  the  office  for  a  duplicate  of  this 
draft;  and  to  what  the  man  then  said.  That  he  was  again  there,  between 
the  middle  of  June  and  18th  of  September,  1857;  saw  Messrs.  Bell  &  Wash- 
bum,  two  of  the  company's  officers,  and  applied  to  them  for  a  duplicate. 
They  said  their  books  did  not  show  that  such  a  draft  had  been  given.  He 
further  said,  *'  I  examined  such  books  as  they  showed  me,  and  was  not  able 
to  find  any  account  of  such  draft.  I  stated  to  them  that  the  man  of  whom 
I  inquired  in  relation  to  the  draft,  several  months  before,  informed  me  that 
such  draft  had  been  given »  and  that  when  he  so  informed  me,  he  turned  to 
some  books  in  the  office,  and  said  that  the  books  showed  that  such  a  draft 
had  been  given." 

2.  The  court  was  requested  to  charge,  that  the  jury  had  no  right  to  infer  from 
this  evidence,  that  the  man  whom  Burbank  first  saw,  did,  at  that  time,  turn 
to  some  books  in  the  office,  or  that  he  said  the  books  showed  that  such  ft 
draft  had  been  given. 

8.  The  court  reftised  so  to  charge,  but  charged  that  "  Burbank's  testimony 
does  not,  in  terms  and  words,  allege  the  fact  that  the  clerk,  on  the  first 
occasion  when  he  called,  examined  the  books,  and  said  the  draft  had  been 
drawn,  fius.,  and  it  is  for  the  jury  to  say  how  he  is  to  be  understood." 

4.  Heldf  that  the  instruction  given  was  calculated  to  mislead  and  was  erro* 
neous,  and  entitled  the  defendant  to  a  new  trial. 

5.  Whether  counsel  have  a  right  to  specific  instructions  in  relation  to  the 
sufficiency  of  designated  evidence  to  justify  an  inference  of  material  facta 
which  are  only  collateral,  and  not  directly  in  issue,  quere  f 

6.  Where  the  court,  in  such  a  case,  gives  specific  instructions,  they  must  be 
correct,  or  an  exception  to  them  will  be  sustained. 

(Before  Woodrtttf,  Mono&ief  and  RoBBnTSON,  J.  J.) 
Heard  October  2,  decided  November  10, 1860. 

Appeal,  by  the  defendant,  from  a  judgment  for  the  plain- 
tiff, on  the  verdict  of  a  jury ;  and  also,  an  appeal  from  an 
order  at  special  term,  denying  a  motion  for  a  new  trial. 
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The  action  was  tried  on  the  20th  day  of  October,  1859, 
before  Mr.  Justice  Slosson  and  a  jury.  It  was  brougfit 
against  the  defendant,  as  president  of  a  joint  stock  com- 
pany or  association,  doing  business  under  the  name  of 
Wells,  Fargo  &  Co.,  at  New  York,  Boston,  San  Fran- 
cisco and  other  places,  as  carriers  of  goods,  money,  gold 
dust  and  other  property,  and  selling  drafts  or  bills  of 
exchange,  drawn  upon  themselves,  payable  at  New  York 
and  Boston,  to  recover  the  sum  of  $3,300 — the  amount  of 
a  draft  or  bill  which  the  plaintiff  alleged  he  purchased 
from  them,  at  their  oflSce  in  San  Francisco,  on  or  about  the 
18th  of  March,  1856,  drawn  by  them  upon  themselves,  pay- 
able to  the  order  of  the  plaintiff,  at  sight,  at  the  office  of 
the  company  at  Boston,  and  for  which  draft  he  paid  to  them 
the  sum  of  $3,366.  The  plaintiff  alleged  that  he  lost  the 
bill  so  purchased,  while  returning  from  San  Francisco  to 
Boston  ;  that  it  had  never  been  indorsed  by  him,  and  that 
he  believes  that  the  same  is  wholly  destroyed.  That  on  or 
about  the  10th  of  June,  1856,  he  demanded  the  said  sum 
of  $3,300,  of  the  defendants,  at  theii*  office  in  Boston,  and 
offered  to  indemnify  them  by  good  and  sufficient  indemnity 
against  the  said  bill.  Upon  the  allegation  of  these  facts, 
the  plaintiff  demanded  judgment  for  the  sum  of  $3,300,  and 
interest  from  the  10th  of  June,  1856. 

The  answer  admitted  that  the  defendant  was  president 
of  the  joint  stock  company  or  association  named,  and  that 
their  business  was  in  substance  as  stated  in  the  complaint ; 
and  the  answer  denied  all  the  other  allegations. 

On  the  trial,  the  proofs  on  the  part  of  the  plaintiff 
tended  to  show  that,  on  or  about  the  18th  March,  1856,  he 
then  being  in  San  Francisco,  had  in  his  possession  upwards 
of  $3,300  in  gold  ;  that  being  about  to  return  to  the  State 
of  Maine,  he  went  to  the  office  of  Wells,  Fargo  &  Co.,  and 
purchased  a  draft  upon  the  same  association  or  company, 
payable  to  the  order  of  the  plaintiff  at  their  office  in  Boston, 
for  the  sum  of  $3,300,  and  paid  therefor  a  premium  of  two 
per  cent.,  or  in  all  $3,366.  That  on  reaching  the  Isthmus  of 
Panama,  the  plaintiff,  during  a  riot  there,  was  robbed  of 
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his  money-belt,  containing  the  draft,  and  that  he  has  never 
recovered  it.  That,  on  arriving  at  Boston,  he  notified  the 
defendants  of  the  loss  of  the  draft,  and  then  and  after- 
wards demanded  the  amount.  .In  giving  the  particular 
details  of  what  transpired  at  the  office  where  he  stated  he 
purchased  the  draft,  the  testimony  of  the  plaintiff  indicated 
that  wherever  the  transaction  occurred,  it  was  entered  in 
a  book,  or  books,  of  the  office. 

The  main  ground  of  defense  was,  that  the  plaintiff  did 
not  purchase  the  draft  at  the  defendant's  office  in  San 
Francisco.  That  if  he  purchased  any  draft,  it  was  at  some 
other  office ;  and  that  the  plaintiff,  not  being  able  to  read, 
has  been  mistaken  as  to  the  parties  who  received  his  money, 
or  been  defrauded  by  persons  other  than  the  defendants. 
And  the  defendants  gave  evidence  tending  to  show,  by  their 
agents  there,  that  no  such  money  was  received  from  the 
plaintiff,  and  no  such  draft  was  sold  to  him  by  the  defend- 
ants. On  the  part  of  the  plaintiff,  the  deposition  of  Caleb 
Burbank,  a  practising  lawyer,  residing  in  San  Francisco, 
was  read  in  evidence,  containing  the  following  answer,  viz: 

To  the  fourth  interrogatory,  hesaith  :  *.*  On  the  iTthday 
of  April,  1857,  I  went  to  the  banking  house  of  Wells, 
Fargo  &  Co.,  in  San  Francisco,  and  requested  a  duplicate 
draft  of  thirty-three  hundred  dollars  of  a  man  who  was  in 
the  office,  whose  name  I  did  not  know;  I  stated  to  him 
that  I  was  requested  to  call  for  a  duplicate  of  a  draft,  that 
this  bank  had  given  to  John  Harding  some  time  before 
that,  and  the  reply  of  this  man  was,  that  the  banking  house 
had  given  the  original  and  duplicate  to  Mr.  Harding,  and 
had  no  power  to  draw  or  issue  a  third  ;  he  also  said  that 
the  house  had  sent  the  ftinds  to  New  York,  with  a  certi- 
ficate of  that  fact ;  and  that  the  draft  I  inquired  for  had 
been  issued,  and  that  the  remedy  of  Harding  would  be  in 
New  York,  and  not  in  San  Francisco.  Sometime  between 
the  middle  of  June  and  18th  September,  185*7,  witness 
again  called  at  the  banking  house  of :  Wells,  Fargo  &  Co., 
Tor  a  duplicate  of  the  aforesaid  draft,  and  I  there  saw  Mr. 
Bell  and  Mr.  Washburn  ;  they  said  that  their  books  did  not 
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show  that  any  such  draft  had  been  given ;  au J  I  examined 
such  books  as  they  showed  me,  and  was  not  able  to  find  any 
account  of  snch  draft ;  I  stated  to  them  that  the  man  of 
whom  I  had  inquired  in  relation  to  the  draft,  several  months 
before,  informed  me  that  such  draft  had  been  giv^n,  and 
that,  when  he  so  informed  me,  he  turned  to  some  books  in 
the  offioe,  and  said  that  the  books  showed  that  suich  draft 
had  been  given.  Mr.  Washburn  and  Mr.  Bell  seemed  to 
be  surprised  at  such  a  statement,  and  they  said  that  if  any 
evidence  could  be  found  that  the  bank  had  given  such  a 
drajft,  it  would  be  paid." 

Before,  on,  and  subsequent  to  the  18th  of  March,  1856, 
Mr.  Bdl  was  superintendant  of  the- banking  and  exchange 
department  of  Wells,  Fargo  &  Co.,  in  San  Francisco,  and 
Mr.  Washburn  was,  at  the  same  time,  superintendant,  under 
him,  of  the  exchange  department  of  the  'business,  of  the 
fiame  house. 

The  testimony  of  the  parties,  respectively,  presented  a 
case  of  great  conflict  (arising  from  all  the  circumstances) 
on  the  question  whether  the  draft  was  purchased  at  the 
defendants'  office  ;  and  it  was  claimed  by  the  defendants, 
that  the  credibility,  or  at  least  the  accuracy,  of  the  plain- 
tiff and  his  witnesses,  was  shown  to  be  in  great  doubt. 
The  defendants  also  gave  evidence  to  show  the  manner  in 
which  their  business  was  done  in  their  office  at  San  Fran- 
cisco ;  the  course  of  successive  entries^  through  their  books, 
which  was  made  of  the  moneys  received  and  drafts  issued 
there,  and  that  there  was  not  in  their  books  any  entry  of 
the  transaction  in  question. 

When  the  testimony  was  closed,  the  canse  was  sommed 
up,  and  the  court  then  proceeded  to  charge  the  jury. 

The  counsel  for  the  defendant  asked  the  court  to  charge 
the  jury,  that  they  had  no  right  to  infer  from  Burbank's 
evidence,  when  he  called  at  the  office  of  Wells,  Fargo  & 
Co.,  the  second  time,  and  saw  Bell  and  Washburn,  and 
stated  to  them  that  the  man,  of  whom  he  had  inquired  in 
relation  to  the  draft,  several  months  before,  informed  him 
that  such  draft  had   been  given,  and  that  when  be  so 
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infonned  him,  he  turned  to  some  books  in  the  olBice,  and 
said  that  the  books  showed  that  such  draft  had  been  given^ 
that  the  person  or  clerk  to  whom  he  referred,  did  turn  to 
some  books  in  the  o£Sce,  or  that  he  said  that  the  books 
showed  that  such  draft  had  been  given. 

The  court  refused  so  to  charge,  and  charged  as  follows : 

Burbank's  testimony  does  not,  in  terms  and  words,  allege 
the  fact  that  the  clerk,  on  the  first  occasion  when  he  called, 
examined  the  books,  and  said  the  drafts  had  been  drawn, 
Ac,  and  it  is  for  the  jury  to  say  how  he  is  to  be  understood. 

Defendants'  counsel  excepted  to  such  refusal  to  charge 
as  requested,  and  also  excepted  to  the  charge  of  the  judge, 
as  above  made. 

The  jury  rendered  a  verdict  for  the  plaintiff,  for  the 
amount  of  the  alleged  draft  and  interest,  ($4,080. IS.)  The 
defendants  moved,  at  special  term,  for  a  new  trial,  and  the 
motion  was  denied,  and  judgment  was  entered  for  the 
amount  of  the  verdict  and  the  costs,  ($4,591.49.)  From 
the  order  denying  the  motion  for  a  new  trial,  and  also  from 
the  judgment  entered  for  the  plaintiff,  the  defendants 
appealed  to  the  general  term. 

William  Fullertotij  for  Appellant. 

I.  The  refusal  of  the  judge  to  charge  the  jury  as  requested 
was  error. 

Burbank's  evidence  is  only  a  relation  of  what  he  stated 
to  Bell  and  Wasburn,  and  not  what  actually  occurred  at  the 
first  interview.  He  does  not  swear  that  the  books  were 
turned  to,  or  that  the  man  in  chc^rge  said  the  books  showed 
that  such  draft  had  been  given,  but  that  he  told  Bell  and 
Washburn  so.    This,  of  course,  does  not  prove  the  fact. 

IL  It  was  an  error,  also,  in  the  judge,  to  leave  it  to  the 
jury  to  say  how  the  witness  was  to  be  understood. 

There  was  no  dispute  as  to  the  language  used  by  the 
witness,  neither  did  it  contain  any  hidden  meaning.  It 
was  neither  obscure  nor  equivocal. 

"  How  the  witness  was  to  be  understood,"  therefore,  was 
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a  question  of  law,  which  should  have  beeu  determined  by 
the  court,  and  not  left  to  the  jury. 

The  jury  were  virtually  told  that  they  were  at  liberty 
to  understand  that  a  clerk  of  the  defendants  examined 
their  books,  and  said  that  they  showed  that  the  draft  in 
question  had  been  issued.  This  was  erroneous,  and  the 
judgment  should  be  reversed. 

J.  T.  Williams,  for  Respondent. 

I.  The  refiisal  to  charge  as  requested  was  not  error. 
(6  Wend.  268.) 

1.  A  part  only  of  the  evidence,  tending  to  show  what 
transpired  between  the  witness  and  the  clerk,  was  recited, 
and  the  court  was  asked  to  charge  that  such  part  was  not 
sufficient  to  prove  a  (collateral)  fact. 

2.  The  court  then  charged  generally,  ihat  the  jury  are 
to  say  how  a  witness  (as  to  the  whole  of  his  testimony),  is 
to  be  understood. 

3.  The  fact  as  to  what  occurred  between  the  witness  and 
the  clerk  was  not  in  issue,  and  the  jury  were  not  bound  to 
find  upon  it  at  all.  (U  Wend.  Ill;  12  Wend.  78-103;  4 
Peters,  1.) 

4.  ^  fortiori,  the  court  was  not  bound  to  charge  upon  it 
at  all. 

5.  The  charge  as  to  the  fact,  waB  most  favorable  to  the 
defendant. 

6.  A  part  of  the  charge,  namely  :  "Burbank's  testimony 
does  not,  in  terms  and  words,  allege  the  fact,"  &c.,  could 
not  well  be  excepted  to  by  the  defendant ;  yet  the  excep- 
tion is  to  this  part  as  well  as  to  the  remainder  of  the 
charge.  If  any  part  of  a  charge  excepted  to  under  one 
exception,  be  unexceptionable,  the  whole  exception  must 
fall.  (1  Comst.  79;  3  Seld.  266;  4  Seld.  37;  2  Kern.  313; 
5  Seld.  171 ;  1  Seld.  422.) 

7.  It  is  always  competent  to  leave  the  testimony  of  any 
witness  to  the  jury,  under  the  charge,  '*  you  are  to  say  how 
he  is  to  be  understood." 
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8.  In  no  view  could  this  charge  have  affected  the  verdict. 
(21  Wend.  364 ;  12  Wend.  504.) 
The  judgment  should  be  affirmed. 

By  THE  Court.  Woopruff,  J. — ^It  is  quite  apparent  that 
the  question  whether  or  not  there  was  in  the  defendants' 
books  kept  at  their  office  in  San  Francisco,  an  entry  of  the 
sale  of  a  draft  to  John  Harding,  on  the  18th  of  March, 
1856,  for  $3,300,  was  of  the  utmost  importance.  The  proofs, 
irrespective  of  this  question,  made  it  in  no  slight  degree 
doubtfiil  whether  the  transaction  to  which  the  plaintiff  had 
testified,  did  not  take  place  at  some  other  office  in  San 
Francisco.  But  if,  upon  the  defendants'  books  there  was 
entered  in  due  course  of  business,  such  a  draft,  that  fact 
was  conclusive  in  favor  of  the  plaintiff,  not  perhaps  con* 
elusive  as  an  estoppel,  but  in  the  circumstances  of  this  case 
80  determinative  and  final,  as  evidence  that  they  received 
the  plaintiff's  money  and  issued  the  draft,  that  a  verdict 
for  the  defendants  would  have  been  against  evidence  and 
could  not  have  been  sustained. 

It  is  true  that  it  was  not  the  precise  question  in  issue; 
the  defendants  might  possibly  have  received  the  money  and 
issued  the  draft  and  no  such  entry  have  been  made ;  but  the 
entry  could  not  have  been  made  unless  they  had  issued  the 
draft  which  the  plaintiff  received ;  so  the  entry,  if  proved, 
directly  established  according  to  the  inevitable  judgment 
of  the  jury,  the  very  point  in  issue  between  the  parties. 

The  account  given  of  the  transaction  by  the  plaintiff, 
made  it  in  a  high  degree  probable,  if  not  certain,  that  at 
the  office  where  it  took  place,  the  book  or  books  were  used 
in  perfecting  it.  The  testimony  on  the  part  of  the  defend- 
ants showed,  that  when  drafts  were  sold  by  them  at  their 
office,  there  was  made  at  the  time  an  entry  in  the  books 
stating  the  transaction,  and  particularly  an  entry  of  the 
purport  of  the  draft,  in  the  margin  of  the  book  from  which 
the  drafts  were  taken ;  and  therefore  the  very  question 
whether  the  defendants  sold  to  the  plaintiff  the  alleged 
draft  and  received  his  money,  might  well  turn  upon  the 
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cancluBion  of  the  jur j^  from  the  evidence,  that  such  a  draft 
was  entered  in  the  defendants'  books. 

In  view,  then,  of  the  vital  importance  of  the  qneation, 
the  defendants^  counsel  requested  the  judge  to  charge  the 
jury,  that  they  had  no  right  to  infer  from  Burbank's  testi- 
mony, to  his  conversation  with  Bell  and  Washburn  at  the 
defendants'  office ;  that,  in  truth,  he  did  on  a  former  occa- 
sion see  in  that  office  a  book  which  a  clerk  examined  in  his 
presence,  and  said  the  books  showed  that  such  a  draft  had 
been  given. 

It  is  entirely  clear,  I  think,  that  as  matter  of  law,  no 
such  inference  was  warranted  by  Burbank's  testimony,  to 
that  conversation.  He  did  not  say  in  any  part  of  his  evi- 
dence, that  he  saw  such  a  book,  or  that  the  clerk  turned  to 
or  examined  any  book,  or  that  the  clerk  said  that  the  books 
showed  that  such  a  draft  had  been  given,  but  only  that  he, 
(Burbank)  told  Bell  and  Washburn  so.  What  he  told  Bell 
and  Washburn,  was  not  only  not  legal  evidence  for  any  pur- 
pose, but  it  did  not  prove,  nor  did  it  warrant  a  jury  in 
inferring  from  it,  that  the  circumstances  existed.  They 
were  not  parties  to  the  suit ;  such  a  narration  by  Burbank 
to  them,  whether  they  denied  its  truth  or  were  silent,  could 
not  legally  be  taken  as  an  admission  that  the  matters  nar- 
rated were  true.  Had  this  part  of  Burbank's  testimony 
been  objected  to,  it  must  have  been  excluded.  Being  given, 
without  objection,  it  proved  nothing,  except  that  Burbank 
did  say  to  Bell  and  Washburn  what  he  testifies  he  said  to 
them.  ^ 

It  does  not  however  follow  that  the  refusal  of  the  judge 
to  give  the  instruction,  was  ground  of  exception.  I  am 
not  prepared  to  say,  and  in  this  case  I  do  not  think  it 
necessary  to  say  or  to  deny,  that  counsel  may  select  sepa- 
rate pieces  of  testimony  and  in  reference  to  each  require 
an  instruction  to  the  jury  defining  the  inferences  of  fact 
which  they  may  or  may  not  draw  from  it.  It  can  readily 
be  perceived,  that  a  practice  which  allowed  this,  might 
lead  to  great  embarrassment,  and  be  so  inconvenient  as  to 
render  the  proper  and  safe  conduct  of  a  trial  almost  impos- 
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gible.  And  jet  I  think  it  quite  clear  that  it  is  error  to 
instruct  a  jury  that  they  may  find  a  material  fact  from  the 
proofis  where  there  is  no  legal  testimony  of  such  fact ;  and 
that  it  is  no  less  an  error  to  instruct  a  jury  that  particular 
evidence  will  warrant  them  in  inferring  a  material  fact 
when  no  such  inference  can  legally  arise  ther^^^^rm. 

In  this  aspect  of  the  subject,  the  inr  ^n  actually 

given  by  the  judge,  becomes  most  impc  .:.  He  not  only 
refused  to  charge  that  they  were  not  wa.  ;-e.r.ted  in  inferring 
the  facts  from  the  testimony  that  Burba nk  s :  seated  to  Bell 
and  Washburn,  but  he  said : 

^'  Burbank's  testimony  does  not  in  terms  and  words 
allege  the  fact  that  the  clerk,  on  the  £rsc  occasion  when  he 
called,  examined  the  books  and  SMid  the  draft  had  been 
drawn,  Ac. ;  and  it  is  for  the  jury  to  say  how  he  is  to  be 
understood," 

Now  the  testimony  of  Burbank  was  in  writing,  the 
language  was  perfectly  intelligible ;  it  did  not  admit  of 
doubt  as  to  its  proper  meaning ;  it  meant,  and  it  could  not 
.legally  be  held  to  mean  anything  more  than  its  terms  legally 
imported,  viz :  that  he  told  Bell  and  Washburn  just  what  he 
said  he  told  them. 

In  connection  with  the  defendants'  request,  this  submis- 
sion to  the  jury  to  say  "  how  he  is  to  be  understood,"  seems 
equivalent  to  saying,  ^'  I  not  only  refuse  to  instruct  you 
that  you  may  not  infer  from  this  testimony  that  the  books 
were  examined  and  that  the  clerk  stated  that  they  showed 
that  such  a  draft  had  been  given,  but  I  do  instruct  you 
that  you  will  commit  no  error  if  you  make  that  inference ; 
and  not  only  so,  you  may,  if  you  think  proper,  conclude 
that  the  witness  is  to  be  understood  as  testifying  that  the 
facts  are  as  he  stated  them  to  be."  When  the  particular 
testimony  which  is  the  subject  of  instruction,  will  not  war- 
rant an  inference  of  a  material  fact,  the  court  ought  not  to 
submit  it  to  the  jury  as  the  ground  of  conjecture,  or  leave 
it  to  them  to  infer  the  fact  therefrom. 

These  views   are   sustained  by  Manwell  v.  Briggs,  (17 
Yerm.  176 ;)  Evans  v.  Mengely  (1  Barr.  Penn.  68 ;)  Gilchrist  v. 
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Rogers,  (6  Watts  &  Serg.  488 ;)  Cobb  v.  Fogalman,  (1  Ire- 
dell, 440 ;  Hunt  v,  Toulmin,  (1  Stew.  &  Porter,  178.) 

Whether  the  coansel  have  or  have  not  a  right  to  call  for 
such  specific  instructions  in  relation  to  facts  which  are 
themselves  only  collateral  and  not  directly  in  issue,  when 
the  court  do  assume  to  give  specific  instructions  respecting 
such  facts,  those  instructions  should  be  correct,  or,  as  I 
think,  an  exception  must  be  sustained.  Had  the  judge  in 
this  instance  simply  refused  to  give  the  instructions  asked 
for,  or  if  he  had  contented  himself  with  saying  that  Bur- 
bank  had  not  sworn  that  the  clerk  informed  him  that  the 
draft  was  given,  and  examined  a  book  and  said  that  the 
book  showed  that  the  draft  was  given,  the  argument 
urged  upon  us  that  a  judge  is  not  bound  to  give  specific 
instructions  relating  to  collateral  facts,  or  facts  which  are 
not  directly  in  issue,  but  which,  if  proved,  are  only  evidence 
from  which,  by  way  of  further  inference  the  fact  in  issue  is 
to  be  derived,  would  have  had  much  plausibility  at  least. 
But  here,  according  to  the  charge,  as  it  may  well  have  been 
understood,  the  jury  were  told  that  they  were  to  say, 
whether  Burbank's  testimony  imported  that  the  clerk 
imformed  him,  and  did  examine  the  books,  and  state  that 
the  books  showed  that  such  draft  had  been  given. 

If  I  were  satisfied  that,  according  to  the  strictest  rule, 
the  defendant  was  not  entitled  to  an  exception ;  that  the 
refusal  and  charge  was  susceptible  of  a  construction  con- 
sistent with  the  law,  was  so  indefinite  in  its  meaning  that 
we  could  not  say  it  was  necessarily  against  the  law,  I  must 
nevertheless  say  that  it  was  calculated  to  mislead  the  jury 
in  a  matter  which  (where  the  other  testimony  was  doubtful 
and  conflicting)  was  vital  to  the  case,  and  therefore  to 
require  us  to  grant  a  new  trial. 

Its  tendfency,  to  my  mind,  went  even  further  than  is 
above  suggested.  The  jury  may  easily  have  concluded, 
(from  the  refusal  of  the  judge  to  charge  as  requested,  and 
from  the  manner  he  left  the  subject  to  them,)  that  they 
would  be  warranted  in  inferring,  from  this  part  of  Bur-  - 
bank's  testimony,  not  only  that  the  clerk  examined  the 
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book  and  told  him  what  he  stated,  but  that  he  did  there 
find  the  entry  in  the  book,  produced  and  examined.  I  can- 
not resist  the  conclusion,  that  the  manner  in  which  this 
testimony  was  submitted  to  the  jury,  invited  their  specula- 
tion and  conjecture  founded  thereon,  and  tended  to  do 
injustice  to  the  defendants  by  allowing  inferences  respect- 
ing a  material  question  which  the  testimony  did  not  war- 
want.  {Benham  v.  Cary,  11  Wend.  83.) 

The  case  seems  to  us  to  illustrate  the  danger  and  the 
impropriety  of  supposing  what  seems  to  us  worse  than 
hearsay  testimony  to  be  put  in,  and  then  calling  upon  the 
court  to  define  and  limit  its  effect,  and  declare  what  infer- 
ences may  be  drawn  therefrom.  Had  the  defendants 
objected  to  it,  no  such  embarrassment'could  have,  we  think, 
arisen ;  and  had  the  court,  when  asked  to  make  it  the  sub- 
ject of  specific  instruction,  simply  declared  that  it  proved 
only  what  it  purported,  viz.,  that  such  a  conversation  took 
place,  we  should  not  be  disposed  to  interpose.  The  defend- 
ants could  not  in  that  event  have  asked  us  to  set  aside  the 
verdict  on  any  idea  that  the  jury  were  probably  misled  by 
the  evidence  itself.  But  the  manner  in  which  the  testimony 
was  specifically  left  to  them  we  think  was  wrong,  and  that 
it  was  calculated  to  mislead  them  on  a  very  important 
question  when  the  case  was,  upon  the  whole  evidence,  of  a 
very  doubtful  character. 

A  new  trial  should  be  granted  with  costs  to  abide  the 
event. 

SoBHETsoN,  J. — The  exception  to  the  refusal  to  instruct 
as  requested,  I  do  not  think  well  taken.  I  do  not  dery  that, 
if  a  party  fears  that  a  jury  may  draw  an  inadmissible  infer- 
ence from  facts  legitimately  in  evidence  for  other  purposes, 
and  there  is  room  for  believing  there  may  be  danger  of  it, 
he  has  a  right  to  request  the  court  to  warn  the  jury  against 
milking  such  inferences ;  but  the  evidence  from  which  the 
defendant  feared  that  the  jury  would  infer  the  fact  of  an  entry 
in  the  books,  was  not  even  hearsay  evidence  of  it,  unless 
the  fact  that  a  witness  said  so  to  another  person  be  such 
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evidenoe.  If  such  evidence  had  not  been  materiaUin  any 
other  ^^  :i..  f  view,  and  was  only  admissible  if  unob- 
jected ^  *»  '.^arsay  evidence  of  a  material  fact,  it  was 
clearly  t:ic  duty  of  an  objecting  party,  to  object  to  hearsay 
testimony  when  it  is  given,  and  not  to  wait  for  the  charge 
of  the  court  in  order  to  request  an  instruction  to  the  jury 
to  disregard  it,  which  might  bring  up  a  variety  of  intimate 
and  perplexing  considerations.  I  do  not  find  this  testimony 
to  be  hearsay  evidence  of  the  fact  in  controversy.  If  the 
witness  had  stated  that  some  one  had  told  him  that  there 
was  in  some  book  the  entry  which  formed  the  subject  of 
investigation,  it  would  be  such  hearsay  evidence ;  but  as 
he  only  swore  that  he  told  a  third  person  that  he  had  been 
so  informed  by  some  one  else,  without  swearing  tha^he  had 
been  so  informed,  the  only  fact  of  which  such  testimony  is 
evidence  is,  that  he  had  made  such  statement,  which, 
whether  true  or  false,  was  wholly  immaterial  and  irrele- 
vant. The  request  to  charge,  refers  entirely  to  the  second 
conversation,  and  therefore  the  character  of  the  first  is 
entirely  immaterial.  The  question  then  recurs,  whether  a 
party  has  a  right  to  require  a  court  to  charge  a  jury  that 
testimony  which  is  neither  primary  nor  secondary,  nor  cir- 
cnmstantial  nor  hearsay  evidence  of  a  fact,  does  not  tend . 
to  prove  it ;  and  it  appears  to  me  not,  particularly  where 
such  fact  is  not  itself  directly  in  issue,  but  is  only  circum- 
stantial evidence  thereof.  It  would  lead  to  a  wild  and 
visionary  speculation  as  to  what  might  possibly  influence  a 
jury ;  or  a  trial  of  skill  and  ingenuity  between  the  court 
and  counsel  as  to  what  imaginary  state  of  facts  might  be 
circumstantial  evidence  of  the  main  facts  in  issue,  and  what 
part  of  the  testimony  might,  by  possibility,  be  taken  by 
the  jury  to  be  proof  of  the  existence  of  such  imaginary 
facts.  Jurors,  it  is  true,  may  come  to  a  conclusion  by  men* 
tal  processes  other  than  those  of  the  most  logical  or  legal 
character ;  and  to  guard  against  the  danger  of  such  opera- 
tions, counsel  have  the  privilege  of  addressing  them ;  but 
the  court  cannot  be  required  to  check  every  imaginable 
mental  vagary,  by  solemn  instruction  that  it  is  not  legal. 
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It  cannot  be  anything  bat  such  a  vagary  that  wonld 
infer  that  there  was  an  entry  in  the  books  of  the  defend* 
ants,  because  a  witness  had  testified  that  he  had  once 
told  a  person  in  the  defendants'  office  that  another  person 
had  told  him,  at  another  time,  in  that  office,  that  there  was 
such  entry.  I  therefore  think  the  request  to  charge  was 
properly  denied. 

Bat  the  actaal  charge  conseqaent  apon  such  refasal,  is 
opea  to  more  criticism.  Standing  by  itself,  it  is  apparently 
harmless  and  anobjectionable,  for  the  witness  in  qaestion 
did  not  allege,  that  on  the  first  answer  when  he  called,  the 
clerk  examined  the  books,  althoagh  he  did  say  the  drafts 
had  been  drawn,  and  it  was  doubtless  a  matter  for  the  jury 
to  say  how  he  was  to  be  understood  if  there  was  any  doubt 
about  his  language ;  but  taken  in  connection  with  the.  pre- 
vious request  to  charge  and  the  use  of  the  qualification  *'  in 
terms  or  words,"  and  the  previous  part  of  the  sentence,  the 
words  how  he  *'  is  to  be  understood,"  is  to  be  qualified  by 
adding,  "  in  respect  to  such  clerks  having  examined  the 
books."  This,  undoubtedly,  was  equivalent  to  charging 
them  that  they  were  at  liberty  to  construe  his  testimony 
into  an  implied  statement  that  such  clerk  did  examine  the 
books.  I  do  not  think  there  was  legally,  enough  of  improba- 
bility that  the  clerk  made  the  statement  he  did,  without 
looking  at  the  books,  as  was  suggested  in  the  argument,  to 
have  warranted  the  court  in  instructing  the  jury  that  they 
were  at  liberty  to  infer  that  the  witness  meant  to  testify 
that  the  clerk  did  look,  at  the  books,  by  testifying  either 
that  such  clerk  said  the  draft  was  drawn,  or  that  the  wit- 
ness had  stated  that  the  clerk  had  looked  at  the  books. 

The  jury,  taking  the  permission  awarded  them  by  the 
court,  may  have  understood  the  testimony  of  the  witness 
as  implying,  although  not  in  terms  stating,  that  the  clerk 
did  inspect  said  books  before  he  made  the  answer ;  that 
the  existence  of  the  entry  there  was  the  justification  of 
such  answer,  a^nd  that  therefore  the  draft  was  bought  of 
the  defendants  and  of  no  one  else.  For  such  a  prejudice 
to  the  defendants,  the  only  remedy  is  a  new  trial. 
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I  concur  in  thinking,  that  a  new  trial  should  be  ordered, 
with  costs  to  abide  the  event. 

Ordered  accordingly. 


George  Lewis,  Plaintiff  v.  George  Jones,  Defendant. 

Same  v.  Same. 

1.  In  an  action  by  an  indorsee  against  his  immediate  indorser  of  a  promissory 
note,  or  by  the  payee  against  the  maker,  the  defendant  cannot  proye  a  yerbU 
.  agreement,  cotemporaneous  with  the  indorsing  or  making  of  the  note,  by 
which  the  note  is  not  to  be  paid  or  become  payable  nntil  the  defendant  has 
realised  the  amonnt  thereof  from  specified  sources;  where  the  alleged  agree- 
ment and  facts  connected  with  it,  do  not  show  a  failure  of  consideration!  or 
that  there  was  no  consideration  for  indorsing  or  making  the  note. 
(Before  WooDRu?r,  Moncrisf  and  Robertson/ J.  J.) 
Heard  October  7,  decided  November  10, 1860. 

Exceptions  ordered  at  the  trial  to  be  first  heard  at  the 
general  term,  and  the  entry  of  judgment  in  the  meantime 
to  be  suspended.  Two  several  actions  between  these  par- 
ties were  tried  the  same  day,  and  were  argued  together 
before  the  court,  in  banc. 

In  suit  (No.  1)  Geo.  Janes  is  sued  as  indorser  of  three 
several  notes,  made  by  one  Earl  W:  Johnson,  and  payable  to 
the  defendant's  order,  and  by  him  indorsed ;  and  in  suit 
(No.  2)  as  the  maker  of  a  note,  payable  to  the  plaintiff's 
order;  all  of  which  are  alleged  to^ave  been  delivered  by 
the  defendant  to  the  plaintiff,  George  Lewis ;  and  the  first 
three  to  have  been  indorsed  to  him  by  the  defendant. 

The  defense  contained  in  the  answers,  is  the  same  in 
both  suits — and  is,  in  substance,  that  the  plaintiff  and 
defendant  were  partners,  composing  the  firm  of  Lewis  A 
Jones ;  that  said  Earl  W.  Johnson  owed  them  about  $13,600, 
and  subsequently  failed,  *'  and  took  the  benefit  of  the  bank- 
rupt laws  of  Massachusetts,  of  which  State  he  was  a  resi- 
dent," and  his  estate  payed  only  about  six  cents  on  the 
dollar. 
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It  was  sabsequently  discovered  that  one  Simon  P.  Atkins 
held,  by  assignment  from  Johnson,  a  lease,  as  security  for 
paying  the  cost  of  several  buildings  which  Atkins  had 
erected  for  Johnson,  on  the  demised  premises,  and  on  which 
sboat  $6,000  was  due  to  Atkins. 

At  the  request  of  the  plaintiff,  and  in  order  to  secure 
the  debt  due  to  Lewis  &  Jones,  from  Johnson,  the  defend- 
ant entered  into  an  arrangement  with  Johnson  and  Atkins, 
by  which  Atkins  assigned  the  lease  to  the  defendant,  who 
paid  Atkins  therefor  the  $5,000,  and  who  also  received  from 
Johnson  his  three  notes  for  about  $4,600  each,  at  one,  two 
and  three  years,  from  May  1, 1856 ;  the  defendant  to  re-as- 
sign the  lease  to  Johnson  in  case  he  paid  said  notes  art 
maturity.  The  plaintiff  requested  the  defendant  to  enter 
into  said  arrangement ;  to  take  the  assignment  of  theiease 
in  the  defendant's  name,  and  "  to  give  the  defendant's  notes 
to  said  plaintiff,  for  said  plaintiff's  interest  in  said  debt 
due  from  Johnson — ^upon  this  express  condition,  however, 
that  the  said*  notes  were  not  to  be  payable,  nor  was  this 
defendant  to  be  liable  to  pay  the  same,  unless  and  until  he 
had  received,  out  of  the  net  rents,  issues  and  profits  of  said 
leasehold  property,  sufficient  to  pay  said  notes,  so  to  be  given 
by  said  defendant,  after  all  other  charges,  including  defend- 
ant's aforesaid  advance,  had  been  repaid." 

The  note  prosecuted  in  suit  (No.  2),  is  one  of  the  notes 
so  given  by  the  defendant  to  the  plaintiff,  and  the  notes 
sued  upon  in  suit  (No.  1),  are  renewals  of  another  of  the 
notes  so  given  by  the  defendant  to  the  plaintiff.  These 
renewal  notes  were  made  and  given  '*  under  the  same  agree- 
ment and  consideration,"  as  the  original  notes.  The  answers 
further  state,  that  the  defendant  '*  has  not  received  from 
the  said  notes  given  by  said  Johnson,  nor  from  said  lease- 
hold property,  nor  from  its  rents,  issues  and  profits,  the 
amount  of  said  notes,  and  that  the  same  are  not  now  due 
and  payable." 

At  the  trial  before  Bobertson,  J.,  April  18,  1860,  the 
defendant  offered  to  prove,  as  a  defense,  the  facts  alleged 
in  the  answer.    The  plaintiff  objecting,  the  court  excluded 
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the  evidence,  and  ordered  a  verdict  in  each  case  for  the 
plaintiff,  for  the  amount  claimed  therein,  to  which  decisions 
the  defendant  excepted. 

The  judge  then  ordered  the  questions  of  law  arising  on 
the  exceptions,  to  be  heard  in  the  first  instance  at  the 
general  term,  and  the  entry  of  judgment  in  the  meantime 
to  be  suspended. 

James  W.  Gerard,  for  Defendant. 

I.  The  evidence  excluded  related  to  the  condition  on 
which  the  notes  in  question  were  delivered. 

Its  object  was  not  to  vary  the  noteSf  as  notes  in  the  hands 
of  the  plaintiff,  but  to  show  in  substance,  that  the  plaintiff 
only  held  these  notes  on  condition  that  they  were  not  to 
take  effect  until  the  happening  of  the  events  in  the  answer 
stated. 

All  facts  relating  to  the  execution  and  delivery  of  any 
instrument,  tending  to  show  the  circumstances  under  which. 
it  was  delivered,  and  the  nature  and  character  of  the 
delivery,  may  idways  be  shown.  {Chester  v.  The  Bank  of 
Kingston,  16  New  York  Rep.  336,  343 ;  Prall  v.  Hincbmum, 
6  Duer  Rep.  351.) 

This  last  case  especially  applies  to  the  notes  in  suit  No. 
1,  on  which  defendant  is  sued  as  indorser.  {Boweny,  Rus-^ 
selly  13  Pick.  75 ;  Bemhard  v.  Brunner,  4  Bosw.  528  ;  Crod- 
dard  v.  Cutts,  2  Pairfi.  R.  440,  442.) 

That  evidence  is  now  admissible  of  the  intention  of 
parties  to  a  note,  in  opposition  to  that  raised  by  the  paper 
itself,  (see  Moore  v.  Cross,  19  New  York  Rep.  121,)  where 
the  second  indorser  of  a  note  was  held  liable  to  the  payee, 
on  proof  that  such  was  the  intention  of  the  parties  when 
the  note  was  given. 

II.  The  evidence  offered,  tended  to  show  either  an  entire 
or  partial  failure  of  consideration  to  the  notes,  and  as  such 
was  admissible.  ^ 

III.  The  answer  set  up  a  perfect  equitable  defense  to  the 
enforcement  of  these  notes  by  the  plaintiff,  against  the 
defendant. 
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Equitable  defenses  are  now  admissible.  (Code,  §  150 ; 
Dobscn  V.  Pearce^  2  Keman,  166 ;  Orary  y.  Goodman,^  2 
Eernan,  266.) 

Peter  Y.  Cutler,  for  Plaintiff. 

L  Parol  evidence  is  inadmissible  to  contradict  or  vary 
the  terms  of  a  written  instrument.  (1  Greenleaf  s  Evidence, 
§  275 — ^the  reason  of  the  role  is  stated  in  §  281 ;  Bur  gin  v. 
Ireland,  4  Kernan,  322 ;  1  Phill.  &  Amos  on  Ev.  753 ;  2 
Starkie's  Er.  544,  548 ;  Adams  v.  Wordley,  1  M.  A;  W.  379, 
380 ;  Boorman  v.  Johntson,  12  Wend.  573.) 

n.  The  defendant  is  estopped  from  saying  that  he  made 
any  other  contract  than  the  absolute  one  on  the  face  of  the 
notes.  {Adame  v.  Wardley,  1  M.  &  W.  379,  380 ;  Saunders 
4>n  PL  and  Ev.  696 ;  Fleming  v.  Gilbert,  3  Johns.  528.) 

in.  The  answer  contains  no  equitable  defense.  It  does 
not  allege  fraud.  Nor  mistake :  as,  that  the  notes  should 
have  contained  the  condition,  but  that  it  was  omitted  by 
mistake,  with  a  prayer  that  the  clause  left  out  should  be 
restored.  Nor  any  other  ground  of  equitable  defense. 
This  is  easily  tested.  Suppose  the  facts  stated  in  this 
answer  to  be  stated  in  a  bill  in  equity,  what  prayer  for 
relief  would  they  sustain?    Obviously  none. 

Judgment  should  be  ordered  for  the  plaintiff  on  the 
verdicts. 

Bt  the  CovaT.  MoNcaiEF,  J. — The  law  presumes  in 
iavor  of  negotiable  paper  a  good  consideration  until  the 
contrary  appears ;  the  notes  upon  their  face  express  a  con- 
sideration ;  the  defendant  in  his  answer,  Expressly  and  dis- 
tinctly avers,  that  the  notes  were  given  to  him,  said  plaintiff, 
'*  for  said  plaintiffs'  interest  in  the  debt  due  from  Johnson 
to  the  defendant  and  the  plaintiff,  as  copartners." 

The  evidence  offered,  did  not  show  or  tend  to  show, 
either  an  entire  or  partial  failure  of  consideration. 

A  note  which  has  been  executed  and  delivered,  cannot 
be  contradicted,  nor  can  its  legal  effect  be  controlled  by 

Vol.  VII.  24 


370  CASES  IN  THE  SUPERIOR  COURT. 


Lewis  Y.  Jones. 


oral  evidence  that  it  was  to  have  no  validity  except  in  a 
certain  event. 

When  the  parties  have  deliberately  put  their  engagement 
in  writing  in  such  terms  as  import  a  legal  obligation  with- 
out any  uncertainty  as  to  the  object  or  extent  of  such 
engagement,  it  is  presumed  that  the  whole  contract  of  the 
parties  and  the  extent  and  manner  of  their  undertaking 
have  been  reduced  to  writing ;  and  hence  oral  testimony,  of 
a  previous  colloquium  between  the  parties,  or  of  •conversa- 
tions and  declarations  at  the  time  when  it  was  completed, 
will  not  be  admitted  to  substitute  a  new  and  different  con- 
tract for  that  actually  committed  to  writing.  Thus,  parol 
proof,  is  inadmissible  to  show  that  an  absolute  agreement  Jor 
the  paym&nt  of  money  was  to  he  ferformed  only  in  a  certain 
event.  (I  Greenl.  on  Ev.  §  2*75 ;  Thompson  v.  Ketcham,  8  J. 
R.  192 ;  Wells  v.  Baldwin,  18  J.  R.  45  ;  1  Cowen,  249 ;  1 
Hill,  116;  1  Greenl.  on  Ev.  §  281.)  So  where  the  instru- 
ment purported  to  be  an  absolute  engagement  to  pay  at  a 
specified  day,  parol  evidence  of  an  oral  agreement  at  the 
same  time  that  the  payment  should  be  prolonged  or  depend 
upon  a  contingency,  or  be  made  out  of  a  particular  fund, 
has  been  rejected.  (3  Camp.  57;  5  Pick.  606 ;  5  Verm.  114, 
152;  7  Mass.  518;  17  Wend.  190;  13  Wend.  527;  8  J.  R. 
192;  4  Gray,  504,  506;  Woodhridge  v.  Spooner,  3B.  A  Aid. 
233  ;  1  Gow.  R.  74 ;  Edwards  on  Bills,  and  notes  from  313, 
314,  315,  and  cases  cited.)  This  court,  at  general  term,  in 
HauckY.  Hand,  (IBosw.  431,)  (disapproved  by  the  court  of 
appeals  upon  another  point)  holds  to  the  same  effect. 

In  Chester  v.  The  Bank  of  Kingston,  (16  N.  Y.  R.  336,) 
the  only  question  necessarily  arising  and  decided  is,  that 
the  bond  in  question  having  been  given  as  collateral  secu- 
rity for  the  notes  of  the  respondents,  evidence  of  the  parol 
agreement  would  be  admissible  to  show  that  payment  of 
the  debt  satisfied  the  bond.  The  evidence  would  not  con- 
tradict the  terms  of  the  bond.  The  evidence  merely  goes 
to  show  that  the  purpose  and  intent  for  which  it  was  given 
had  been  accomplished.  The  debt  for  which  the  bond  was 
given  having  been  paid,  satisfied  the  bond.     The  evidence 
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clearly  established  a  total  failure  of  the  consideration  of  the 
bond,  and  under  all  the  authorities,  was.  clearly  admissible. 

Comstock,  J.,  at  page  341,  says  :  **  Where  there  is  a  per- 
fect delivery  of  a  written  obligation,  it  is  plain  that  evidence 
cannot  be  given  of  a  cotemporaneous  parol  agreement  contra- 
dicting the  terms  of  the  instrument  or  impairing  its  force." 

In  Prall  v.  Hinchman,  (6  Duer,  351,)  the  question  now 
under  consideration  did  not  arise,  nor  was  it  discussed. 

In  Bemhard  v.  Brunner,  (4  Bosw.  528,)  the  defense  set 
up  was  a  qu€L$i  fraudulent  possession  of  the  check  sued  upon 
by  the  plaintiff,  and  also  an  averment  of  an  entire  want  of 
consideration. 

The  evidence  did  not  seek  to  vary  the  terms  of  the  con- 
tract as  imported  by  the  check,  but  tended  and  was  offered, 
as  tending  to  show,  an  impeachment  of  the  title  of  the 
plaintiff;  that  the  delivery  of  the  check  by  the  defendants 
was  conditional,  and  a  total  want  of  consideration. 

In  Moore  v.  Cross,  (19  N.  Y.  R.  227,)  no  such  question 
arose,  and  it  was  simply  held  that  where  one  who,  for  the 
accommodation  of  the  maker,  indorses  his  note  payable  to 
the  order  of  a  third  person,  is  liable  thereon  to  such  payed 
as  an  indorser,  and  not  as  maker  or  guarantor.  McGevey 
made  his  note  to  the  order  of  the  plaintiff,  and  in  pursu- 
ance of  an  agreement  the  note  was  indorsed  by  the  defend- 
ant for  the  accommodation  of  the  maker.  The  note  was 
discounted  at  a  bank,  and  being  unpaid  at  maturity,  was 
duly  protested  and  taken  up  by  the  plaintiff. 

The  case  of  Hauck  v.  Hand,  (1  Bosw.  431,)  involved  the 
same  principle,  and  in  that  respect,  was  overruled  by  the 
court  of  appeals. 

It  is  clear  that  the  evidence  offer9d  was  not  admissible, 
inasmuch  as  it  directly  tended  to  vary  the  times  of  pay- 
ment and  terms  of  the  written  instruments  upon  which 
these  actions  are  brought.  The  ruling  and  direction  given 
by  the  learned  court  below,  were  correct,  and  judgment 
must  be  entered  for  the  plaintiff  in  each  action,  in  accord- 
ance with  the  verdict,  with  costs. 

Ordered  accordingly. 


872         CASES  IN  THE  SUPERIOR  COURT. 


Bytne  ▼.  Weeks. 


Jas.  p.  Byrne,  Plaintiff  and  Appellant  v,  Jacob  Weeks,  Jr., 

Defendant  and  Bespondent. 

1.  The  master  of  a  yessel,  who  signs  a  bill  of  lading  by  which  he  acknowledges 
the  receipt  on  board,  of  goods,  of  a  designated  kind  and  a  specified  quantity, 
and  agrees  to  deliver  the  same  to  the  shipper  or  his  assigns,  on  payment  of 
freight,  at  a  specified  rate  per  ton,  is  bound  to  deliver  to  <»ke  purchasng  the 
goods  in  trantitu  and  taking  from  the  shipper,  an  assignment  of  the  bill  of 
lading,  in  good  faith,  and  relying  thereon,  goods  of  the  kind  so  designated, 
and  the  'specified  quantity  thereof. 

2.  An  acceptance  of  goods  of  the  designated  kind,  but  less  than  the  q>eelfled 
quantity  thereof,  after  discoyering  that  there  are  more  goods  of  one  desig- 
nated kind  and  less  of  another  on  board  than  the  bill  of  lading  calls  for, 
but  the  same  aggregate  quantity  hi  all,  does  not  absolve  the  master  from  the 
liability  contracted  by  the  bill  of  lading,  nor  impose  upon  such  an  assignee 
of  it  a  duty  to  take  more  of  one  kind  or  accept  less  of  another,  than  the 
bill  of  lading  specifies. 

8.  Where,  in  such  a  case,  after  a  part  delivery,  the  master  refhsed  to  m^e  a 
ftirther  delivery,  unless  the  assignee  would  accept  a  delivery  of  all  the  goods 
on  board  as  a  performance  of  the  carrier's  contract,  which  the  assignee 
declined  to  do,  and  the  master  thereupon  sued  the  assignee  and  recovered 
judgment  for  the  whole  freight;  issued  execution  thereon,  and  caused  the 
goods  remaining  on  board  to  be  levied  on  as  the  defendant's  property,  and 
to  be  removed  and  stored,  and  they  ^ere  subsequently  sold  l^  the  dsiMwi- 
tary  to  satisfy  his  claim  for  storage,  and  at  such  sale  they  were  purchased 
by  such  assignee — the  master  thereby  loses  his  lien  on  the  goods  so  levied 
on  for  freight;  and  the  assignee  obtaining  possession  as  feuch  a  purchaser, 
does  not  obtain  a  delivery  under  the  bill  of  lading,  and  is  not  liable  for  the 
freight  of  such  goods — they  havmg  been  so  bought,  in  ignorance  of  any 
claim  or  lien  thereon  in  favor  of  the  master  for  freight. 

4.  That  judgment,  having  been  reversed,  is  no  evidence  of  a  dMiv^ery  and 
acceptance  of  all  the  goods  called  for  by  the  bill  of  lading. 

6«  In  an  action  by  an  assignee  of  the  master's  claim  for  freight,  where  the 
assignment  is  made  after  a  part  delivery  of  the  cargo,  and  a  reftisal  to  deliver 
the  residue  of  it;  the  assignee  of  the  bill  of  lading,  may  deduot  fttnn  the 
amount  of  the  freight  payable  upon  the  goods  delivered,  the  value  of  ihegoods 
not  delivered  pursuant  to  the  contract  contained  in  the  bill  of  lading. 
(Before  Woooaurr,  Moncriet  and  Robsbtsom,  J.  J.) 
Heard  October  9,  decided  November  10,  I860. 

Appeal,  by  the  plaintiff,  from  a  judgment  rendered  on  a 
trial  had  before  Mr.  Justice  Woodruff,  without  a  jnry,  in 
December,  1859. 
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I  This  action  is  brought  by  James  P.  JSyme,  as  assignee  of 

'  the  claim  and  rights  of  one  Patrick  Fegan^  against  Jacob 

Weeksj  Jr„  to  recover  the  freight  of  a  cargo  of  coal,  trans- 
ported on  the  canal  boat  Black  Warrior  from  Port  Carbon, 
Penn.,  to  the  port  of  New  York,  and  for  demurrage.  Pat- 
rick Fegan  owned  the  canal  boat,  and  his  son  Thomas 
Fi^an*  (between  18  and  21  years  of  age)  was  the  master. 

By  a  bill  of  lading,  dated  April  18,  1855,  signed  by 
Thomas  Fegan,  he  acknowledged  that  0.  F.  Moore  had 
shipped  on  the  said  boat,  in  good  order  and  condition,  (but 
not  stating  in  the  body  of  it  what  was.  so  shipped,)  to  be 
delivered  to  Moore  or  his  assigns,  at  New  York,  '^he  or 
they  paying  for  the  said  coal,  at  the  rate  of  $1.90  per  ton, 
and  demurrage  at  the  rate  of  $10  per  day  for  any  detention 
over  three  days."  On  the  margin  was  written :  '^  Tons, 
lump  coal  broken,  78,  egg;  100,  stove,  Chestnut;"  also, 
"  178  tons,  of  2,240  lbs.,  of  Tunnel  Vein  Red  Ash  coal." 

On  the  26th  of  April,  1855,  before  the  arrival  of  the  boat 
at  New  York,  the  defendant,  relying  on  the  truth  of  the 
matters  stated  in  the  bill  of  lading,  purchased  the  cargo  of 
coal  from  Moore,  and  took  an  assignment  of  the  bill  of 
lading.  The  boat  arrived  at  New  York,  April  30,  1855 ; 
and  when  about  10  tons  of  egg  coal  had  been  delivered,  it 
was  discovered  that  the  boat  contained  only  78  tons  of 
stove  coal,  and  had  on  board  100  tons  of  egg  coal.  The 
master  delivered,  in  all,  76^  tons  of  egg  coal,  and  49  tons, 
11  cwt.,  2  qrs.  and  17  lbs.  of  stove  coal ;  and  then  refused 
to  deliver  more  unless  the  defendant  would  receive  the 
residue  of  the  egg  coal.  This  the  defendant  refused  to  do, 
but  demanded  the  residue  of  the  stove  coal  on  board — ^and 
offered  to  receive  enough  of  the  egg  coed  to  make  up  78 
tons — and  also  offered  to  receive  the  kinds  specified  in  the 
bill  of  lading,  and  the  quantity  of  each  therein  specified. 

There  was  no  detention  of  the  boat  beyond  the  three 
days,  by  reason  of  any  want  of  readiness  of  the  defendant 
to  receive  the  coal  called  for  by  the  bill  of  lading.     The 
value  of  stove  coal  was  greater  than  that  of  egg,  by  twenty-  • 
foar  cents  per  ton,  and  was  of  the  value  of  $3.26  per  ton. 
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Thomas  Fegan  demanded  freight  of  defendant  for  178 
tons,  at  $1.90  per  ton,  and  payment  being  refiised,  he  sued 
the  defendant  in  the  Marine  Coart,  and  recovered  judgment 
on  the  16th  of  May,  1855,  for  the  whole  claim ;  issued  exe- 
cution thereon,  and  had  it  levied  on  the  coal  in  the  boat, 
as  being  the  defendant's  property,  and  caused  the  coal  to 
bo  removed  to  the  coal  yard  of  H.  B.  Purdy,  for  storage, 
who  subsequently,  about  the  24th  of  July,  1855,  sold  it  for 
the  storage  ;  and,  at  such  sale,  it  was  bought  by  the  defend- 
ant. That  judgment  was  reversed,  and  a  new  trial  was 
ordered. 

On  the  29th  of  January,  1858,  Thomas  Fegan,  by  a  sealed 
instrument  in  writing,  assigned  all  his  claims  against  the 
defendant  for  freight,  and  for  an  alleged  conversion  of  the 
coal,  to  Patrick  Fegan ;  and  lie,  on  the  30th  of  June,  1859, 
by  a  like  instrument,  assigned  the  like  claims  to  the  plain- 
tiff; who  commenced  this  action  in  August,  1859,  to  recover 
$338.20,  the  freight  alleged  to  be  due,  and  also  $160  for 
sixteen  days  demurrage. 

The  court  decided  that  the  defendant  was  liable  for 
freight,  only  upon  the  quantity  of  coal  actually  delivered, 
viz.,  $239.08 ;  an^i  was  entitled  to  a  deduction  from  this 
sum  of  the  value  of  the  coal  called  for  by  the  bill  of  lading 
and  not  delivered,  viz.,  $110.06;  and  for  the  difference, 
being  the  sum  of  $69.02,  with  interest  thereon  from  the 
time  of  suit  brought,  viz.,  $2.05,  (in  all  $71.07 ;)  he  ordered 
judgment  for  the  plaintiff.      -^ 

A  more  detailed  statement  of  the  facts  is  containtii  in 
the  opinion  of  Robertson,  J.  The  plaintiff  filed  various 
exceptions  to  the  decision  of  the  court,  and  from  the  judg- 
ment entered  thereon,  appealed  to  the  general  term. 

Francis  Byrne,  for  Appellant. 

jB.  Slosson,  for  Respondent. 

Robertson,  J. — This  action  was  tried  at  special  term  by 
the  court,  without  a  jury,  and  the  appeal  from  the  judg- 
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ment  has  been  argaed  upon  exceptions  filed  to  decisions  of 
facts  and  conclasions  of  law  contained  in  the  finding  of  the 
jadge  before  whom  the  same  was  tried.   - 

Two  causes  of  action  for  freight,  are  united  in  the  com- 
plaint— one  for  transporting  and  delivering  coal  to  the 
defendant — and  the  other  for  transporting  coal  which  the 
defendant  converted  to  his  own  use,  while  the  lien  of  the 
plaintiffs'  assignors  for  the  freight  remained.  A  third  cause 
of  action  was  also  set  out,  and  was  for  demurrage  for  a 
detention  by  the  defendant,  of  the  vessel  in  which  such 
coal  was  transported.  The  plaintiff  claims,  as  assignee  of 
the  owner  and  master  of  the  boat  in  which  such  coal  was 
carried. 

The  answer,  besides  denying  the  principal  allegations  in 
the  complaint,  sets  np  a  counter-claim  for  goods  mentioned 
in  the  bill  of  lading,  (under  which  the  defendants  received 
the  goods  alleged  in  the  complaint  to  have  been  delivered 
to  him,)  not  delivered  to  the  defendant. 

Upon  the  production  of  the  bill  of  lading  under  which 
the  goods  were  transported  for  which  freight  is  claimed, 
the  body  of  it  contained  no  statement  of  the  nature,  of  the 
merchandize,  except  by  requiring  a  certain  sum  to  be  paid 
for  freight  of  each  ton  of  *'  said  coaU'  It  had,  however,  a 
memorandum  upon  its  margin,  as  follows :  "  Lump  coal, 
broken — 18  egg— 100  stove.  Chestnut;  178  tons,  of  2,240 
lbs.,  Tunnel  Vein  Red  Ash  coal."  On  the  voyage  for  which 
such  bill  of  lading  was  given,  the  boat  had  on  board  only 
78  tons  of  stove  coal,  and  100  tons  of  egg  coal.  The  rate 
of  demurrage  specified  therein,  was  ten  dollars  a  day  after 
three  days.  The  coal  specified  in  the  bill  of  lading,  was 
sold  to  the  defendant,  and  the  bill  assigned  to  him  while 
the  coal  was  in  transitu. 

On  the  arrival  of  the  boat,  ten  tons  of  egg  coal  were 
delivered  to  the  defendant  before  any  discovery  was  made 
of  a  deficiency  of  stove  coal.  Upon  demanding  coal  of  the 
quantity  and  kind  described  in  the  bill  of  lading,  he  received 
more  egg  coal,  enough  to  make  76^  tons  in  all,  and  a  little. 
over  49|  tons  of  stove  coal,  when  the  master  refused  to 
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deliver  any  more  stove  coal,  unless  the  defendant  would 
take  all  the  egg  coal  on  board,  amounting  to  23|  ton«  ;  the 
defendant  refused  to  do  so,  but  demanded  the  rest  of  the 
stove  coal  on  board,  amounting  to  nearly  28f  tons,  and 
offered  to  receive  a  ton  and  three-quarters  of  egg  coal  so 
as  to  make  the  complement  of  seventy-eight  tons,  and  gen- 
erally  demanded  enough  of  each  kind  to  make  up  the 
amount  specified  in  the  bill  of  lading.  The  master,  how* 
ever,  refused  to  make  any  further  delivery  of  the  coal 
unless  the  defendant  would  take  all  the  coal  in  the  boat, 
which  the  latter  refused. 

The  whole  of  the  coal  to  which  the  defendant  was  entitled, 
could  have  been  received  during  three  days  after  the  arrival 
of  the  vessel  in  New  York,  and  the  latter  was  not  detained 
from  any  want  of  readiness  of  the  defendant  to  receive 
such  coal. 

The  master  of  the  boat  demanded  freight  for  1*78  tons  of 
coal,  which  the  defendant  refused,  offering  to  pay  fireight 
for  what  he  had  received,  deducting  the  value  of  that  which 
he  had  not  received. 

After  the  delivery  of  the  coal,  the  master  of  the  boat 
recovered  a  judgment  against  the  defendant,  in  the  Marine 
Court  of  the  city  of  New  York,  for  the  freight  of  178  tons 
of  coal,  and  levied  on  the  coal  remaining  in  the  boat,  which 
the  bfl&cer,  having  the  execution,  removed  to  a  coal-yard  for 
storage.  The  keeper  of  such  yard,  subsequently  sold  the 
coal  for  storage,  after  advertising  the  same  and  giving 
notice  to  the  attorney,  by  whom  the  judgment  was  recovered. 
Other  property  which  the  defendant  owned,  being  in  his 
actual  possession,  was  levied  upon  at  the  same  time  by  the 
same  officer,  but  the  judgment  was  reversed  on  appeal,  and 
the  property  levied  upon  ordered  to  be  restored  to  the 
•defendant,  which  was  done. 

The  foregoing  facts  appear  in  the  finding  of  the  judge, 
and  are  fully  sustained  by  the  evidence.  There  are  some 
matters  which  seem  to  be  material  in  some  aspects  of  the 
case,  not  passed  upon ;  thus,  no  demand  of  the  amount  due 
for  demurrage,  was  proved  or  found,  nor  was  the  difference 
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between  egg  and  stove  coal  pointed  out  hi  the  evidence, 
although  they  are  nniversally  spoken  of  by  witnesses  as 
different  articles  of  merchandize,  while  the  latter  is  both 
proved  and  found  to  have  been  more  valuable  than  the 
former.  Still  less  was  any  inquiry  made  as  to  whether  the 
difference  is  perceptible  on  bare  handling  or  inspection ;  or 
whether  the  quantity  of  each  in  the  boat  could  have  been 
discovered  before  the  defendant  took  out  any  gf  the  coal 
received  by  him.  The  defendant  is  not  proved  to  have 
known  that  the  coal  bought  by  him  from  the  owner  of  the 
coal-yard  where  it  was  stored,  was  any  part  of  the  cargo. 
There  was  no  occasion  for  him  to  have  made  inquiries  lead- 
ing to  such  result ;  and  he  remains,  as  to  such  coal,  a  bona 
fide  purchaser  for  value,  without  notice. 

Judgment  was  rendered  in  favor  of  the  plaintiff  in  this 
action,  for  the  difference  between  the  freight  on  the  quan- 
tity of  coal  received  by  the  defendant  from  the  vessel,  and 
the  value  of  the  coal  not  delivered  to  him  according  to  the 
bill  of  lading. 

The  finding  of  the  judge,  as  to  the  following  matters, 
was  excepted  to  by  the  plaintiff,  as  containing  erroneous 
decisions  of  fact  and  conclusions  of  law,  to  wit :  the  want 
of  a  delivery  of  the  quantity  of  coal  according  to  the  bill 
of  lading;  a  failure  of  any  delivery,  under  the  bill  of  lading, 
beyond  125  tons;  the  non-delivery  to  the  defendant  and 
non-acceptance  by  him,  of  the  coal  remaining  on  board  ; 
the  non-detainer  of  the  boat  beyond  the  time  allowed. 
Exceptions  were  also  taken  to  the  following  supposed  con- 
clusions of  law  of  the  court,  to  wit :  the  absence  of  any 
obligation  on  the  defendant's  part,  to  accept  the  coal  left 
by  him  on  board,  as  the  coal  to  which  he  was  entitled  under 
the  bill  of  lading;  the  right  of  the  defendant  to  select 
Buch  part  of  the  cargo  as  he  took  away,  without  being  bound 
to  pay  all  the  freight  provided  for  in  the  bill  of  lading ; 
the  liability  of  the  master  to  deliver  merchandize  conform- 
ably to  the  marginal  description  thereof  in  the  bill  of 
lading ;  the  right  to  charge  against  the  freight  of  the  coal 
accepted  by  the  defendant,   the  value  of  the  residue  of 
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the  coal  not  delivered  less  the  freight ;  the  release  of  the 
coal  sold  for  freight  from  any  lien  for  freight ;  the  exemp- 
tion of  the  defendant  from  liability  for  freight  of  the  coal 
so  sold ;  his  right  to  have  the  plaintiff's  claim  reduced  by 
the  value  of  the  coal  not  received  by  him  under  the  bill  of 
lading;  the  plaintifi^s  inability  to  recover  for  more  freight 
than  on  the  coal  received  by  him,  or  more  than  the  amount 
awarded.  No  such  conclusions  of  law  are  stated  in  the 
finding.  The  only  one  stated  is,  that  the  plaintiff*  is 
entitled  to  recover  freight  of  the  coal  received  less  the 
value  of  that  not  delivered.  It  is  true,  that  the  reverse  of 
such  conclusions  was  insisted  upon  by  the  plaintiff's  coun- 
•  sel  at  the  trial.  Thus,  he  contended,  that  the  defendant, 
on  discovering  the  variance  between  the  amount  of  stove 
coal  on  board  and  the  bill  of  lading,  was  bound  to  elect 
whether  he  claimed  it  or  not,  and  that  his  subsequent  acts 
in  receiving  the  coal,  amounted  to  such  election  and  a 
delivery  and  acceptance  of  the  whole  cargo,  and  made  him 
liable  for  all  the  freight  as  well  as  demurrage.  But  this 
would  not  necessarily  involve  the  reverse  of  the  proposi- 
tions so  insisted  on  in  the  finding  of  the  court,  unless  so 
specified.  Upon  such  a  general  legal  conclusion  as  that  in 
this  case,  we  can  only  infer  that  such  legal  propositions 
were  adopted  by  the  court  to  control  its  decision,  as  those 
without  which  no  view  of  the  evidence  would  justify  the 
judgment.  As  the  Code  speaks  of  conclusions  inthe  plural, 
(§  268,)  it  is  possible  the  unsuccessful  party  may  be  bound, 
in  order  to  prevent  any  mistake  as  to  the  steps  of  legal 
reasoning  which  the  court  may  deem  applicable  to  and  sus- 
tainable by  the  evidence,  and  by  which  it  may  arrive  at 
the  final  result,  so  to  state  them  and  have  them  passed 
upon  as  to  assimulate  the  finding  to  a  charge  to  a  jury.  In 
such  case,  the  complaining  party  being  furnished  with  the 
means  of  putting  his  finger  on  the  specific  error,  would  be 
bound  to  do  so.  In  the  case  before  us,  the  finding  partakes 
more  of  the  character  of  a  demurrer  to  evidence ;  it  will, 
therefore,  be  unnecessary  to  advert  to  specific  exceptions. 
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except  BO  far  as  they  point  out  propositions  inevitably 
involved  in  the  single  conclusion  of  the  court. 

Three  prominent  questions  alone  seem  to  be  involved  in 
this  case : 

1.  The  supposed  acceptance  in  law,  by  the  defendant,  of 
the  whole  cargo  of  the  vessel  in  question,  by  his  receipt  of 
part  after  the  discovery  of  the  variance  of  euch  cargo  from^ 
that  described  in  the  bill'  of  lading. 

2.  The  supposed  acceptance,  by  the  defendant,  of  the 
part  of  the  cargo  stored  and  bought  by  him,  so  as  to  make 
him  liable  for  the  freight  of  the  whole. 

3.  The  supposed  conversion,  by  the,  defendant,  of  the 
interest  of  the  plaintiff's   assignor,  by  virtue  of  his  lien  < 
for  freight  in  the  coal  bought  by  the  former  from  the  coal- 
yard. 

Upon  the^polution  of  these  questions,  the  right  to  demur- 
rage depends ;  but  certain  preliminary  and  incidental  ques- 
tions have  been  raised  which  require  to  be  disposed  of  as 
interfering  with  the  main  questions. 

In  the  first  place,  if  the  stored  coal  was  not  in  contem- 
plation of  law,  the  coal  to  be  delivered  under  the  bill  of 
lading,  the  defendant  had  a  right  to  reduce  the  claim  for 
freight  by  the  value  of  the  coal  not  so  delivered.  The  bill 
of  lading,  with  the  agreement  that  it  should  so  operate, 
did  operate  to  transfer  the  ownership  of  the  goods,  if  in 
the  vessel,  to  the  defendant.  It  further  operated  to  give 
bim  the  right  to  elect,  to  accept  the  goods  in  the  vessel,  as 
a  performance  of  the  contract ;  and  it  also  estopped  the 
plaintiff  from  denying  that  he  possessed  the  articles  of  mer- 
chandize as  described,  because  by  it,  as  a  written  repre- 
sentation of  receiving  and  possessing  them,  he  had  enabled 
the  consignee,  on  the  bill  of  lading,  to  obtain  value  from 
the  defendant  on  the  faith  thereof.  Being  thus  estopped 
from  denying  that  he  had  the  articles  which  were  the 
defendant's  property,  and  failing  to  deliver  them  to  the 
defendant,  the  plaintiff's  assignor,  the  master  of  the  vessel, 
clearly  became  liable  for  non-delivery  of  the  articles  of 
merchandize  alleged  to  be   shipped.     Admitting  that  no 
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recovery  could  be  had  in  an  action  againat  the  owner  of 
the  vessel  by  the  shipper,  for  non-delivery  of  the  goods, 
because  they  never  were  shipped;  nor  by  the  assignee. of 
the  bill  of  lading,  because  he  could  only  claim  through  the 
shipper ;  yet,  when  that  owner  claims,  under  a  contract 
made  by  the  master  against  the  assignee  of  such  contract, 
the  latter  must,  in  equity,  be  allowed  to  recoup  damages 
arising  under  the  same  contract,  and  assume  the  fetct  of 
the  existence  of  the  goods,  not  delivered,  aboard  of  the 
vessel,  by  way  of  estoppel.  The  acceptance  of  part  of  the 
articles  agreed  to  be  delivered,  will  not  preclude  such  a 
claim.  {Burton  v.  Stewart,  3  Wend.  236 ;  Van  Epps  v,  Harri- 
son^  5  Hill,  63.)  And  the  case  of  DemingY.  Kempf  (4  Sandf. 
147,)  is  inapplicable,  as  there  the  goods  were  to  be  deliv- 
ered at  different  times.  In  this  case,  in  fact,  a  considerable 
portion  of  the  goods  were  actually  on  board,  and  refused 
to  be  delivered,  as  to  which  there  can  be  no  question  as  to 
the  right  to  recoup  or  set-off.  There  was  no  error  in  allow* 
ing  the  dounter-claim  if  the  goods  were  not  delivered. 

The  plaintiff's  counsel  has  strenuously  insisted,  that  the 
discrepancy  between  the  cargo  in  the  boat  and  that  des- 
cribed in  the  bill  of  lading,  was  merely  as  to  quality ;  that 
there  was  the  same  quantity  of  coal  in  both;  while  the 
defendant  contends  that  the  error  is  entirely  as  to  quan- 
tity, not  one  half  of  the  stove  coal  being  deliverable,  and 
egg  coal  supplying  its  place.  This  contradiction  arises 
from  an  erroneous  view  of  the  original  contract ;  that  was 
an  agreement  to  deliver  not  merely  178  tons  of  a  particu* 
lar  species  of  coal,  but  100  tons  of  stove  and  78  tons  of 
egg  coal,  being  two  parcels  of  two  different  kinds.  There 
cannot  be  a  doubt  that  where  the  kind  becomes  the  subject 
of  a  specification,  coal  of  that  kind  must  be  delivered.  I 
have  already  alluded  to  the  fact,  that  these  two  are  recog> 
nized  as  different  articles  of  commerce  of  different  value ; 
the  fact  that  they  are  generally  the  same,  is  immaterial. 
The  cases  cited  on  the  argument  in  which  goods  of  inferior 
quality  merely,  or  in  a  bad  condition,  were  delivered,  are 
inapplicable.    If  the  plaintiff 's  views  be  correct,  a  tender 
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of  im  entire  cargo  of  ^g  coal  would  have  been  BufScient, 
althon^  a  dijSerent  article  and  of  inferior  value.  If  the 
bill  of  lading  had.  in  such  case,  specified  stove  coal  only, 
and  the  defendant  had  accepted  ten  tons  of  the  cargo  know- 
ingly, he  might  have  been  liable  for  the  whole  freight  in 
consequence  of  taking  away  part  of  that  on  which  the  mas- 
ter had  a  lien  for  freight.  As  the  bill  of  lading  called  for 
egg  coal,  the  defendant  was  only  bound  to  take  so  much  of 
it  out  of  the  cargo  as  was  specified  in  such  bill. 

I  do  not  see  that  the  doctrine  involved,  that  an  assign- 
ment of  the  bill  of  lading  is  a  transfer  of  the  merchandize 
represented  by  it,  Zachrissm  v.  ^kman^  (2  Sandf.  S.  G.  R. 
68  ;)  Hargous  v.  Sione,  (1  Seld.  73,)  has  any  bearing  upon  the 
defendant's  liability ;  it  could  not  in  any  case  deprive  the 
defendant  of  his  right  to  repudiate  the  goods  on  their  arri- 
val, as  not  corresponding  in  kind  with  those  sold,  or  des- 
cribed in  the  bill  of  lading.  For  some  purposes,  the 
delivery  of  the  bill  of  lading  is  a  delivery  of  the  possession, 
such  as  insuring  and  the  like,  but  clearly  could  not  deprive 
the  vendee  of  the  right  of  rejecting  the  goods  as  not  being 
those  bought ;  and  he  would  not  be  responsible  for  freight 
unless  he  actually  received  the  merchandize. 

The  judgment  in  the  Marine  Court  was  not  conclusive, 
or  even  evidence^  that  the  coal  stored  was  delivered  to  the 
defendant.  It  was  reversed,  and  the  levy  was  an  act  of 
the  plaintiff,  t  The  order  of  that  court  to  restore  property 
levied  upon,  was  fully  satisfied  by  the  actual  restitution  of 
other  property  levied  upon  under  it,  and  could  not  put  the 
coal  in  possession  of  any  one  who  did  not  hold  it  before. 
This  finishes  the  collateral  considerations  bearing  upon 
any  of  the  facts  in  this  case* 

The  nature  of  the  original  contract  by  the  bill  of  lading, 
determines  the  first  question  as  to  the  acceptance  of  the 
whole  cargo,  by  the  delivery  of  the  coal  after  the  discovery 
of  the  error.  The  defendant  was  willing  to  receive  all  the 
Btove  coal  on  board,  which  even  then  would  not  fulfill  the 
terms  of  the  bill  of  lading.  He  was  also  willing,  and  con- 
tinned  to  receive  as  much  egg  coal  as  was  necessary,  in 
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satisfaction  of  that  part  of  the  contract.  The  plain- 
tiff's counsel  not  only  conceded  that  a  contract  as  to 
quantity  was  divisible,  bat  furnished  two  excellent  authori- 
ties for  the  position,  Kitchie  v.  Jltkinson,  (10  East.  295, 
310 ;)  (Addison  on  Gont.  484.)  Acceptance  of  as  much 
egg  coal  as  the  Contract  specified,  and  acceptance  of  as 
much  stove  coal  as  the  master  could  furnish,  would  not  com- 
pel the  defendant  to  accept  egg  coal  in  place  of  stove  coal, 
from  which  it  differed  in  value  and  kind.  If  the  defendant 
had  repudiated  the  contract,  so  far  as  the  master  of  the 
boat  in  question  could  carry  it  out  after  receiving  any  coal, 
he  might  lose  all  recourse  against  his  vendor  for  the  part 
actually  in  the  boat.  The  defendant  is,  therefore,  not 
responsible  for  the  coal  which  he  did  not  buy,  or  that  which 
he  did  not  receive,  and  was  not  bound  to  tender  back  the 
part  which  corresponded  with  the  bill  of  lading,  and  he 
had  received,  in  order  to  recover  damages  for  the  non- 
delivery. 

It  will  not  be  necessary  to  discuss  ^t  length  the  second 
question,  whether  the  delivery  of  the  goods  on  the  sale  of 
them  for  storage,  constituted  a  delivery  under  the  bill  of 
lading;  they  were  not  tendered  as  such,  and  were  bought 
in  entire  ignorance  of  any  claim  for.  freight.  It  would  be 
very  doubtful  whether  a  seizure  of  them  by  the  defendant, 
knowingly,  without  the  consent  of  the  plaintiff's  assignor, 
could  be  converted  into  a  delivery.  A  sale  by  a  store- 
keeper, under  a  different  claim  of  right  adversely  to  the 
plaintiff,  can  hardly  be  so  designated. 

The  remaining  question  is  one,  perhaps,  not  entirely 
without  difficulty,  to  wit :  the  effect  of  the  sale  of  the  coal 
to  the  defendant,  by  the  keeper  of  the  yard  in  which  it 
was  stored,  of  the  delivery  of  it  to  him  by  the  officer ;  and 
whether  the  plaintiff's  assignor  had  parted  with  all  lien 
thereby.  In  the  case  of  Jacobs ^  assignee^  ifc,  v.  Latour  4r 
'  MesseTj  (2  Moore  &  P.  20,)  it  was  held,  that  the  defendant 
Messer,  had  waived  a  lien  which  he  had  on  certain  horses 
of  the  defendant  Latour,  in  his  possession,  before  an  act  of 
bankruptcy,  by  levying  upon  and  selling  them  after  such 
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act.    Gh.  J.  Best  held,  ''  that  the  equitable  right  of  lien 
does  not  extend  to  a  case  where  the  right  of  third  par- 
ties intervene  ;"   it  having  been   previously  established 
in  the  case  of  Price  v.  Helyear,  (1  M.  &  P. '541,  S.  C.  4 
Bing.  597,)  that  a  sheriff  was  liable  for  seizing  and  selling 
goods  under  an  execution  after  an  act  of  bankruptcy.     In 
the  case  before  us,  the  goods  were  surrendered  to  the  con- 
stable to  be  levied  upon  and  sold.     The  possession  was 
parted  with,  and  a  sale  upon  such  execution  would  have 
cut  off  the  lien,  if  any,  of  the  plaintiff's  assignor;    and 
although,  in  the  case  cited,  the  lien  was  prior  to  the  act 
of  bankruptcy,  yet  the  party  levying  was  not  remitted  to 
his  original  rights.     It  is  true,  the  judgment  in  this  case 
was  reversed,  and  the  levy  discharged,  but  the  possession 
was  parted  with  by  the  master  of  the  vessel  with  intent  to 
deliver  the  property  to  the  defendant,  or  subject  it  to  an 
execution  against   him,   and    the  former   never  resumed 
possession  of  it ;  the  ownership  remained  with  the  shipper 
of  the  goods,  who  could  have  reclaimed  them  without  dis- 
charging any  lien  for  freight.     The  delivery  to  the  yard- 
keeper,  if  it  did  not  enure  to  the  benefit  of  the  defendant, 
did  to  that  of  the  owner  of  the  coal,  and  it  was  at  his  risk 
while  stored.  In  Sweet  r.  Pym^  (1  East.  4,)  upon  the  delivery 
of  goods  to  a  carrier  to  be  conveyed  at  the  risk  of  a  princi- 
pal, although  he  was  unknown  to  the  carrier,  it  was  held  that 
such  goods  could  not  be  reclaimed  under  a  bill  of  lading,  by 
the  carrier,  in  favor  of  the  person  forwarding,  and  the  rule 
must  be  the  same  in  favor  of  all  bailees ;  that  a  deposit  by  a 
third  person  with  them  for  the  benefit  of  a  principal,  is 
final.     There  can  be  no  doubt  that  the  master  of  the  vessel 
intended  to  abandon  any  lien  for  his  freight,  and  look  to 
the  personal  responsibility,  either  of  the  defendant  or  the 
owner  of  the  coal;  that. he  parted  with  the  possession  of 
the  coal  with  such  intent,  and  never  intended  to  reclaim  it 
in  order  to  protect  his  lien.     The  keeper  of  the  coal-yard 
acquired  a  new  lien,  that  of  storage,  paramount  to  that  for 
freight.     This  was  strong  evidence  of  an  intent  of  the 
master  to  abandon  his  claim,  and  once  abandoned,  it  could 
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not  be  resumed ;  it  wonld  be  monstrons  if  the  master  of  a 
vessel  depositing  goods  on  storage  and  omitting  to  pay  for 
it,  could  entrap  an  innocent  purchaser  on  a  sale  for  snch 
storage,  into  a  liability  for  freight  for  which  he  claimed  a 
secret  lien  on  such  goods.  Besides  this,  the  goods  were 
delivered  as  the  property  of  the  defendant,  to  the  yard 
owner,  by  the  constable  who  levied  on  them  under  authority 
of  the  plaintiff 's  assignor ;  and  he  kept  and  sold  them  as 
euch.  He  surely  would  not  be  liable  for  the  freight  under 
a  secret  lien,  or  for  disposing  of  them  after  giving  notice 
to  the  defendant,  whom  alone  he  knew  as  owner.  No  one 
could  suppose  that  any  one  who  attempted  to  apply  the 
proceeds  of  property  in  his  possession  to  the  payment  of 
another's  debt,  meant  to  reserve  a  lien  upon  such  property 
for  his  own  benefit.  If  the  yard  owner  was  not  liable,  the 
defendant  claiming  under  him,  could  not  be,  for  if  he  were, 
the  former  would  be  liable  over  on  an  implied  warranty  of 
title.  Upon  the  whole,  therefore,  I  have  come  to  the  con- 
clusion, although  not  without  much  hesitation,  that  the 
plaintiff 's  claim  for  freight  for  the  coal  stored,  miust  be 
rejected. 

There  being,  therefore,  no  error  in  the  conclusion  of  law 
in  the  decision  at  special  term,  the  judgment  must  be 
affirmed  with  costs. 

Woodruff  and  Monc&xef,  J.  J.,  concurred  in  affirming  the 
judgment. 

Judgment  affirmed. 
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Nathaniel  Haywabd,  Plaintiff  and  Appellant  v.  The  Liyer- 
pooL  ^KD  London  Fire  and  Life  Insurance  Co.,  Defend- 
ant and  Respondent. 

1.  Where,  by  the  terms  of  a  policy,  insnring  against  loss  or  damage  by  firOi 
"  on  the  building  occupied  as  an  India  rubber  factory,  and  on  property  con- 
tained therein  *  *  $2,200  on  machinery,  tools,  steam  engine,  and 
shafting,  *  *  *  ,''  it  is  provided  that  the  company  "  shall  not 
be  liable  to  make  good  any  loss  or  damage  by  fire  which  shall  happen  or 
arise,  •  •  •  by  any  explosion ;"  and  where  one  of  the  condi- 
tions forming  part  of  the  policy  also  declares,  that,  *'  neither  will  this  com- 
pany be  answerable  *  *  for  loss  or  damage  by  explosion  of  any 
kind  " — and  where  the  insured  premises  and  property  are  destroyed,  during 
the  life  of  the  policy,  by  a  fire  which  '^  originated  from,  and  was  caused  by 
an  explosion  of  one  of  the  boilers  of  the  steam  engine,  belonging  to  and 
used  in  Che  said  India  rubber  factory,  and  covered  by  said  policy,"  the  com- 
pany is  not  liable  for  the  loss,  even  though  a  steam  engine  was  necessary^ 
and  ordinarily  used  in  the  carrying  on  of  an  India  rubber  factory. 

2.  The  import  of  the  exception  is,  as  if  the  company  had  said,  we  will  make 
good  any  damage  caused  by  fire,  to  the  building,  goods,  machinery,  fixtures 
and  steam  engine,  unless  the  fire  be  caused  by  the  explosion  of  the  boiler, 
or  some  other  explosion,  and  in  that  event  the  company  is  not  to  be  liable^ 

(Before  TVoodbvff,  MoNCRiEr  and  Robertson,  J.  J.) 
Heard  October  9^,  decided  November  10,  1860. 

Appeal  from  a  judgment  for  the  defendants,  rendered  * 
May  24, 1860,  upon  a  trial  at  special  term,  had  on  the  15th 
of  May,  1860,  before  Mr.  Justice  Hoffman,  a  trial  by  jury 
having  been  waived  by  consent  of  the  parties. 

The  action  is  on  a  policy  of  insurance  issued  by  the 
defendants,  whereby  they  insured  the  plaintiff,  against  loss 
or  damage  by  fire,  to  the  amount  of  $10,000. 

It  18  not  necessary  to  state  the  pleadings  further  than 
to  say,  that  they  are  sufficient  to  present  the  single  ques- 
tion upon  which  the  plaintiff's  claim  and  the  defense  of  the 
defendants  depend,  viz.,  whether  the  defendants  are  liable 
under  the  policy,  for  a  loss  by  fire  caused  by  the  explosion 
of  the  boiler  of  a  steam  engine  used  in  the  btiilding,  and 
being  itself  a  part  of  the  property  insured  ?     The  parts  of 
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the  policy  material  to  the  question  are  as  follows,  (the 
words  and  figures  here  printed  in  italics  being  vyritten^  and 
the  residue  of  the  policy  and  the  conditions  annexed  and 
referred  to  therein,  being  printed  :) 

"This  policy  of  insurance witnesseth,  that  Mr.  Jfathanid 
Hayward,  Providence,  Rhode  Island,  having  paid  to  the 
Liverpool  and  London  Fire  and  Life  Insurance  company 
the  sum  of  two  hundred  and  fifty  dollars,  for  the  insurance 
against  loss  or  damage  by  fire,  (subject  to  the  conditions 
and  stipulations  indorsed  hereon,  which  constitute  the  basis 
of  this  insurance,)  of  the  property  hereinafter  described,  to 
the  amount  hereinafter  mentioned,  not  exceeding  upon  any 
one  article  the  sum  specified  on  such  article,  viz. : 

"  Ten  Thousand  Dollars  at  2^  per  cent. — $250.00. 

"  On  the  building  occupied  as  an  India  rubber  factory  and 
on  property  contained  therein,  situated  on  the  comer  of  Clifford 
and  Eddy  streets,  Providence,  Rhode  Island,  viz.:  $800  on 
building  J\ro.  1,  in  plan  on  fie  in  the  office  of  the  Washington 
Insurance  company;  $2,200  on  machinery,  tools,  steam  engine 
and  shafting  contained  in  building  JVo.  1 ;  $500  on  stock  of 
materials  manufactured,  Unmanufactured,  and  in  process  of 
manufacture,  contained  therein;  $1,700  on  building  J^o.  2  on 
said  plan;  $2,200  on  machinery,  shafting  and  tools  contained 
therein;  $1,000  on  stock  of  materials  manufactured,  unrnMiUr 
factured,  and  in  process  of  manufacture,  contained  therein; 
$600  on  building  JVb.  3  on  said  plan;  $500  on  machinery  and 
tools  contained  therein;  $500  on  stock  of  materials  manufac* 
tured,  unmanufactured,  and  in  process  of  manufacture^  con- 
tained  therein — for  twelve  months. 

"  The  three  directors  of  the  said  company,  whose  names 
are  hereunto  subscribed,  do  hereby  agree  that,  from  the 
thirteenth  day  of  August,  1857,  until  the  thirteenth  day  of 
August,  in  the  year  of  Cur  Lord  one  thousand  eight  hun- 
dred and  Mij' eight,  the  funds  and  property  of  the  said 
company  shall  (subject  to  the  conditions  and  stipulations 
indorsed  hereon,which  constitute  the  basis  of  this  insurance) 
be  subject  and  liable  to  pay,  reinstate  or  make  good  to  the 
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said  assured,  Ms  heirs,  executors  or  administrators,  such 
loss  or  damage  as  shall  be  occasioned  bj  fire  to  the  pro- 
perty above  mentioned  and  hereby  insured,  not  exceeding 
in  each  case  respectively  the  sum  or  sums  hereinbefore 
severally  specified  and  stated  against  each  property.  Pro- 
vided always,  and  it  is  hereby  declared  and  agreed,  that 
this  company  shall  not  be  liable  to  make  good  any  loss  or 
damage  by  fire  which  shall  happen  or  arise  by  any  foreign 
invasion,  insurrection,  riot  or  civil  commotion,  or  any  mili- 
tary or  usurped  power,  or  by  any  explosion,  earthquake  or 
hurricane ;  and  the  policy  shall  remain  suspended  and  be 
of  no  effect  in  respect  to  any  loss  or  damage  which  shall 
happen  or  arise  during  the  period  of  any  of  these  con- 
tingencies. 

"  In  witness  whereof  we,  three  of  the  directors  of  the 
said  company,  have  hereunto  set  our  hands  and  seals,  this 
thirteenth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-^cvm." 

'*The  conditions  and  stipulations  referred  to  in  this 
policy :" 

(Among  these  conditions  and  stipulations,  which  were 
thirteen  in  number,  is  the  following :) 

"  V.  That  this  company  will  not  be  answerable  for  any 
loss  or  damage  by  fire,  occasioned  by  any  invasion,  foreign 
enemy,  insurrection,  civil  commotion,  riot,  or  any  military 
or  usurped  power  whatsoever.  Neither  will  this  company 
be  answerable  for  loss  or  damage  to  stock  or  goods  while 
undergoing  any  process  in  which  the  application  of  fire 
heat  is  necessary,  nor  for  loss  or  damage  by  explosion  of 
any  kind." 

And  indorsed  on  the  policy  is  the  following  notice  : 
"Please  to  read  your  policy  and  the  conditions." 
By  stipulation,  the  following  facts  were  admitted  : 
The  making  of  the  policy ;  the  plaintiff's  ownership  of 
the  property  insured ;  the  destruction,  by  fire,  of  property 
insured,  to  the  value  of  184,573.39  ;  that  if  the  plaintiff  is 
entitled  to  recover,  such  recovery  should  be  for  the  full 
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-amount  of  the  policy,  and  interest  from  November  28, 185Y ; 
that  due  proof  of  loss  was  furnished  to  the  defendants. 

Also,  '^  4th.  The  said  plaintiff  admits  that  the  said  fire, 
by  which  said  insured  property  and  premises  were  destroyed, 
occurred  on  the  morning  of  the  29th  day  of  October,  A.  D., 
1857,  soon  after,  and  originated  from,  and  was  caused  by 
an  explosion  of  one  of  the  boilers  of  the  steam  engine, 
belonging  to  and  used  in  said  India  rubber  factory,  and 
covered  by  said  policy ;  a  steam  engine  being  necessary, 
and  ordinarily  used  in  the  carrying  on  of  an  India  rubber 
factory." 

It  was  also  proved  that,  **  at  Hayward's  factory,  India 
rubber  boots  and  shoes  are  manufactured.  After  the  shoes 
are  formed,  they  are  put  into  a  heater  and  subjected  to  heat 
of  from  250  to  280  degrees  Fahrenheit,  for  the  purpose  of 
vulcanization.     They  are  universally  made  so." 

And  the  plaintiff  read  in  evidence  a  circular,  issued  by 
the  defendants,  to  show  what  they  decided  to  be  extra- 
hazardous risks,  of  which  an  extract  is  as  follows : 

'*  Extra-hazardous  risks — as  livery  stables,  large  hotels, 
book  binders,  printing  offices,  carpenters  and  cabinet 
makers,  wholesale  druggists,  mills,  machine  shops,  manu- 
factories, etc.,  etc.,  and  in  general  all  establishments  where 
fire  is  used  for  other  purposes  than  warming  the  premises, 
or  where  large  numbers  of  workmen  are  collected  together, 
you  will  in  general  decline," 

The  judge  found  the  facts  in  conformity  with  the  fore- 
going statement  and  proofs,  and  thereupon  stated,  and 
decided  as  a  conclusion  of  law:  **  That  the  fire  which 
caused  the  loss,  having  originated  from  an  explosion  of  a 
steam  boiler,  the  case  was  within  the  exception  in  the  policy, 
and  the  defendants  were  not  liable  for  such  loss." 

*'  Judgment  must  thereupon  be  entered,  dismissing  the 
complaint." 

The  plaintiff  filed  exceptions  to  the  findings  of  fact  and 
to  the  conclusions  of  law,  and  from  the  judgment  entered, 
dismissing  the  complaint  and  awarding  to  the  defendants 
their  costs,  the  plaintiff  appealed. 
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Luther  R.  Marsh,  for  the  Plaintiff,  (Appellant.) 

Mex.  HamUtcm,  Jr.,  for  the  Defendants,  (Respondents. ) 

By  the  CotTRT.  WooDRtTFF  J. — ^In  St.  John  V.  The  Ameri- 
can Mutual  Fire  and  Marine  Insurance  company,  (1  Dner 
371,)  the  defendants  had  insured  the  plaintiff's  property 
against  loss  or  damage  by  fire,  and,  by  one  of  the  condi- 
tions annexed  to  the  policy,  had  provided  that  they  would 
not  be  liable  "  for  any  loss  occasioned  by  the  explosion  of 
a  steam  boiler,  or  explosions  arising  from  any  other  cause." 
A  steam  boiler,  in  the  bajsement  of  the  building,  in  the 
tipper  stories  of  which  the  insured  property  was  contained, 
exploded ;  the  walls  of  the  building  were  mostly  thrown 
down,  and  the  fires  in  the  boiler  furnace,  and  in  stoves  in 
various  parts  of  the  building,  were  communicated  to  the 
frame  and  wood  work  of  the  building,  and  the  insured  pro- 
perty was  burned.  It  was  held,  in  this  court,  that  the 
insurers  were  not  liable  for  the  loss,  and  that  decision  was 
affirmed  in  the  court  of  last  resort.  (1  Kern.  11  N.  Y.  R. 
616.)  Unless  some  discrimination,  operating  in  favor  of 
the  plaintiff,  can  be  made,  which  shall  distinguish  the 
present  case  from  the  one  referred  to,  this  case  was  cor- 
rectly decided  and  the  judgment  must  be  affirmed. 

To  our  minds,  whatever  differences  exist  between  the 
two  cases,  are  strongly  and  decidedly  favorable  to  the 
defendants'  claim  to  exoneration. 

It  is  not  and  cannot  be  denied,  that  the  contract  of 
insurance,  like  every  other  contract  fairly  and  voluntarily 
made,  is  to  be  construed  according  to  the  plain  and  natural 
import  of  its  language ;  nor  that  it  is  entirely  competent 
for  the  parties  to  agree  to  any  terms  and  conditions  defining, 
limiting  or  apportioning  the  risk,  which  they  may  think 
proper,  or  for  their  interest  respectively. 

When,  therefore,  the  insurers  consented  to  give  to  the 
plaintiff  an  indemnity  against  loss  by  fire,  it  was  entirely 
competent  for  them,  as  a  part  of  the  contract,  to  define 
affirmatively  the  causes  of  fire,  the  consequences  of  which 
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they  would  be  responsible  for,  and  to  exclude  fires  arising 
from  other  causes,  declaring  that  for  the  consequences  of 
such  fires  they  would  not  be  responsible.  In  one  form  or 
another,  this  discrimination  probably  enters  into  every  con- 
tract of  insurance  customarily  made,  and  the  varying  pre- 
miums upon  fire  risks  are  adapted  to  the  varying  hazards 
assumed,  while  there  are  some  causes  of  loss  by  fire  which 
are  rarely  assumed  at  all  by  insurers. 

In  the  present  case,  the  defendants,  in  the  very  body  of 
their  policy,  have  declared — ^and  the  other  party  to  the 
contract  must  be  taken  to  have  consented,  by  accepting  the 
policy — ^that  the  defendants  "  shall  not  be  liable  to  make 
good  any  loss  or  damage  iy^re  which  shall  happen  or  arise 
by  any  explosion."  These  terms  aVe  too  plain  to  admi4;  of 
doubt  respecting  their  meaning;  they  create  an  exception 
to  the  general  language  of  the  previous  clause,  by  which 
they  promise  to  make  good  such  loss  or  damage  as  shall  be 
occasioned  by  fire  to  the  property  insured.  It  is  as  if  the 
company  had  said,  we  will  make  good  to  you  any  loss  which 
you  may  sustain  to  your  building,  goods,  machinery,  fixtures 
and  steam  engine,  by  fire,  unless  the  fire  is  caused  by  the 
explosion  of  the  boiler,  or  some  other  explosion. 

Had  this  company,  in  another  department  of  their  busi- 
ness, injured  the  life  of  the  plaintiff,  and  provided  that 
they  would  not  be  responsible  if  he  was  drowned  by  being 
wrecked  when  on  a  voyage  at  sea,  there  would  be  no  doubt, 
we  apprehend,  of  the  validity  and  full  effect  of  the  excep- 
tion. 

The  terms  "  any  explosion "  are  comprehensive  enough 
to  embrace  every  kind  of  explosion ;  and  in  a  policy  which 
covers  property  in  a  building  containing  a  steam  boiler, 
and  even  covers  the  steam  engine  itself,  would  seem  to  be 
used  with  necessary  and  primary  reference  to  the  liability 
of  the  boiler  to  explosion,  though  not  with  such  exclusive 
reference  to  that  as  to  leave  them  liable  for  fires  caused  by 
other  explosions. 

It  was  argued  that  the  very  circumstance  here  men- 
tioned, viz.,  that  the  steam  engine  was  insured,  created  an 
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inconsistency  in  the  policy  itself,  and  therefore  the  subject 
of  insurance,  viz.,  the  steam  engine  being  named  in  writing, 
the  exception,  which  was  a  printed  portion  of  the  policy, 
musf  be  disregarded.  That,  by  insuring  a  steam  engine 
against  fire,  the  defendants  necessarily  assume  the  risk  of 
a  fire  arising  from  the  explosion  thereof,  and  that  an  exer- 
tion of  fire  arising  from  explosion  is  so  repugnant  to  the 
defendants^  undertaking,  that  it  must  be  rejected. 

No  such  repugnancy  exists.  Fires  arising  in  many  ways 
might  occur,  and  by  the  destruction  of  the  building  and 
property  therein,  so  €ar  injure  the  steam  ei\gine  as  to  render 
it  worthless  except  for  the  materials  therein  which  were 
not  consumed.  As  above  suggested,  the  exception  is  simply 
saying,  if  the  cause  of  the  fire  be  the  explosion  of  your 
steam  boiler,  we  shall  not  be  bound  to  make  good  the  loss ; 
and  the  plaintiff  is  to  be  deemed  to  say,  as  to  the  hazard 
of  fire  arising  from  that  cause,  I  will  bear  that  risk.  So 
an  insurer  of  life  may  insure  the  specific  life  generally,  for 
a  term  of  years,  but  provide  that  he  shall  not  be  liable  if 
the  insured  die  by  violence,  or  by  a  particular  specified 
disease  or  epidemic.  This  would  create  no  repugnancy. 
The  cases  relied  upon.  Harper  v.  Albany  Ins,  Co,  (IT  N.  Y. 
E.  194,)  and  Bryant  v.  The  Poughkeepsie  Mutual  Ins.  Co.,  (Id. 
200,)  do  not  appear  to  us  in  any  degree  to  conflict  with 
these  views.  They  hold  that  an  insurance  of  a  particular 
trade  or  business  ex  vi  termini,  imports  a  license  to  use 
those  articles  which  are  necessary  or  customary  in  that 
trade  or  business,  for  the  usual  and  customs^ry  purposes 
thereof,  and  therefore,  that  when  such  an  insurance  is  made, 
the  prohibition  of  the  use  of  those  articles  must  be  referred 
to  the  use  of  them  for  other  purposes  than  such  as  are 
embraced  within  that  license,  and  to  the  like  effect  is  Har- 
per v.  The  City  Ins.  Co,  in  this  court,  (1  Bosw.  520.)  In 
the  present  case,  it  is  expressly  conceded  to  the  plaintiffs 
that  they  may  use  a  steam  engine,  but  agreed  that  if  the 
boiler  explode  and  fire  be  caused  thereby,  the  loss  shall  not 
be  within  the  insurance.  All  parts  of  the  policy  are  in 
harmony. 
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To  recur  then  to  the  case  of  St.  John  v.  The  American 
Mutual  Ins.  Co.,  above  cited  :  In  that  case,  the  words  of  the 
condition  under  which  the  defendants  were  protected,  were 
that  the  company  would  not  be  liable  ^^for  a  loss  occasioned 
T>y  the  explosion"  Jko.y  and  the  subject  of  contention  was, 
whether  this  exempted  the  company  from  liability  for  a  loss 
by  a  fire  which  was  caused  by  the  explosion.  It  was  argued 
that  the  insurer  was  liable  for  all  damage  sustained  by  fire, 
however  the  fire  was  caused.  That  the  fire,  and  not  the 
explosion,  was  the  immediate  cause  of  the  loss,  and  that 
the  exemption  was  only  from  a  liability  for  a  loss  sustained 
by  the  mere  force  of  the  explosion.  And  this  appears  to 
have  been  the  whole  ground  of  contest,  and  this  was  the 
view  taken  by  Mr.  Justice  Gardiner  in  his  dissenting  opinion. 
He  insisted  that  the^re  was  the  proximate,  and  the  explo- 
sion the  ren^ote  cause  of  loss,  and  for  the  immediate  cause 
of  loss,  the  defendants  were  liable.  But  the  other  judges 
of  the  Court  of  Appeals  held,  as  this  court  had  held,  that 
the  clause  ought  to  be  construed  as  if  the  words  had 
excepted  a  liability  for  '^  a  loss  by  a  fire  occasioned  by  the 
explosion,"  while  at  the  same  time  its  greater  generality 
would  make  it  include  any  injury  from  explosion. 

Now,  in  the  case  before  us,  as  if  the  parties  had  before 
their  minds  the  very  doubt  which  led  to  the  litigation  in 
that  case,  they  have  employed,  to  describe  the  exception, 
the  very  terms  which,  by  construction,  that  policy  was 
finally  determined  to  include,  viz.,  ''  any  loss  or  damage  by 
fire  which  shall  arise  or  happen  by  any  explosion,"  and  this 
in  the  very  body  of  the  policy  itself.' 

They  did  even  more  than  this ;  they  further  declared,  in 
the  body  of  the  policy,  that  the  agreement  to  indemnify 
was  subject  to  the  conditions  and  stipulations  indorsed 
thereon  which  constitute  the  basis  of  the  insurance  ;  and, 
in  one  of  those  conditions,  they  declare  that  the  company 
will  not  be  answerable  ^'  for  loss  or  damage  by  explosion 
of  any  kind."  They  have  in  the  condition  the  very  words 
which  were  held  to  exonerate  the  defendants  in  the  case 
referred  to ;  and  they  have,  in  the  body  itself,  adopted  a 
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form  of  exception  which  removes  the  only  doubt  which 
existed  in  that  case.  And,  to  prevent  any  pretence  of  a 
design  to  entrap  the  insured  by  obscure  conditions,  they 
have  indorsed  on  the  policy  a  notice  cautioning  him  to  read 
both  the  policy  and  its  conditions. 

It  is  suggested,  that  in  the  case  last  mentioned,  the  steam 
engine  was  in  the  basement  of  the  building,  and  was  not 
covered  by  the  policy.  That  may  be  true,  but  we  are  not 
able  to  see  that  that  affects  the  question  more  favorably  to 
the  plaintiff.  On  the  contrary,  we  have  already  said  that 
to  our  minds,  the  fact  that  the  engine  in  the  case  before  us 
was  insured,  subject  to  the  exception,  would  rather  indicate 
that  the  company  did  not  intend  to  protect  the  engine 
itself,  nor  any  other  property,  against  the  consequences  of 
the  explosion  of  its  boiler ;  and  that  the  insured  bore 
that  risk  himself,  whether  it  caused  fire  or  did  other  mis- 
chief. 

We  are  unable  to  form  any  other  conclusion,  than  that 
this  case  is  fully  within  the  case  of 'St  John  v.  The  Am. 
MuL  Ins.  Co.  J  and  were  we  to  dispose  of  the  case  unin- 
fluenced by  that  decision,  we  must  still  say  that  the  defend- 
ants are  protected  by  the  exception  in  the  body  of  the 
policy,  and  the  condition  annexed  thereto,  from  any 
liability. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 
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Elbert  Hoogland  and  Frank  H.  West,  Plaintififs  and 
Respondents  v.  John  Wight,  Defendant  and  Appellant. 

1.  The  report  of  a  referee,  like  the  verdict  of  a  Jury,  in  a  case  of  conflicting 
evidence,  is  conclusive,  as  to  questions  of  fact. 

2.  In  a  suit,  hy  one  part  owner  of  a  vessel  against  another  part  owner,  to 
recover  the  aliquot  part  of  the  premium  chargable  to  the  latter  upon 
policies  effected  at  his  request  and  covering  his  interest,  it  is  not  a  defense 
that  the  premium  was  paid  by  the  negotiable  promissory  notes  of  the  plain- 
tiff, which  have  matured,  and  are  outstanding,  unpaid. 

(Before  Woodruff,  Monobief  and  Robs&tsok,  J.  J.) 
Heard  October  9,  decided  November  10, 1860. 

Appeal  by  the  defendant,  from  a  judgment  entered  on 
the  report  of  P.  P.  Marbury,  Esq.,  as  referee. 

This  is  an  action  brought  by  the  plaintiffs,  as  the  general 
assignees  of  Messrs.  Lane^  West  &  Co.,  to  recover  from  the 
defendant  moneys  paid  by  that  firm  as  ship's  husbands,  in 
1855  and  1856,  to  insure  defendant's  interest  in  the 
schooners  Emetine  and  Kate  Stewart  The  defendant,  in 
his  answer,  denies  that  he  authorized  the  effecting  of  the 
insurance,  and  denies  that  the  plaintiffs'  assignors  expended 
the  moneys  claimed.  The  referee  found  that  the  defendant 
authorized  the  effecting  of  the  insurance,  and  held  that  the 
plaintiffs  are  entitled  to  recover  a  balance,  including  inte- 
rest, of  $500.83 ;  for  which  sum,  he  ordered  judgment  for 
the  plaintiffs. 

The  insurance  was  effected  in  the  Atlas  Mutual  Ins.  Co. 
and  the  Astor  Mutual  Ins.  Co.,  (among  others.)  Por  the 
premiums  payable  on  the  insurances  effected  for  the  defend- 
ant. Lane,  West  &  Co.  gave  their  negotiable  promissory 
notes,  which  were  accepted  as  payment  by  the  companies 
insuring;  which  notes  amount,  in  all,  to  $414.34.  Of  these 
notes,  Lane,  West  &  Co.  paid,  at  maturity,  about  November 
1,  1856,  to  the  amount  of  $245.22 ;  and  the  balance,  being 
$169.12,  and  which  matured  March  12, 1857,  have  not  been 
paid,  and  are  outstanding. 
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"  The  defendant  offered  to  prove  that  Lane,  West  &  Co., 
had,  previously  to  the  issuing  of  the  policies  in  question, 
given  subscription  notes  to  the  Atlas  and  Astor  insurance 
companies,  and  that  the  premiums  for  these  policies  were, 
by  their  direction,  applied  in  reduction  of  the  said  sub- 
scription notes  respectively." 

The  testimony  was  excluded  by  the  referee,  as  imma- 
terial and  irrelevant,  and  the  defendant  excepted. 

The  defendant  also  offered  to  prove  '*  that  he  had  owned 
vessel  property  for  the  last  ten  years,  and  during  that  time 
has  not  had  any  insurance  on  any  of  his  vessel  property." 
The  referee  excluded  the  evidence,  and  the  defendant 
excepted. 

Benedict,  Burr  fy  Benedict,  for  Appellant. 

Wm.  E,  Curtis,  for  Respondents. 

By  the  Coubt.  Moncrief,  J. — ^It  is  well  settled  that  one 
part  owner,  though  he  be  also  managing  owner,  (ship's 
husband,)  cannot,  by  ordering  an  insurance  of  a  ship  with- 
out authority  from  another,  charge  the  latter  with  any  part 
of  the  premium  paid,  unless  the  other  afterwards  assent  to 
the  insurance.  (Abbott  on  Shipping,  13*7 ;  French^.  Back- 
house, 5  Burr,  2*721 ;  Bell  v.  Humphries,  2  Starkie,  345  ; 
2  Duer  on  Ins.  200.) 

The  referee  found  that  the  defendant  did  authorize 
insurance  to  be  made  upon  his  interest  in  the  vessels,  by 
Lane,  West  &  Co. 

The  report  of  a  referee,  like  the  verdict  of  a  jury  is,  as 
a  general  rule,  conclusive  in  a  case  of  conflict  of  evidence. 
(1  E.  D.  Smith,  85  ;  3  id.  98  ;  4  id.  565  ;  3  Coms.  168.)  It 
is,  therefore,  like  such  verdict,  to  be  set  aside  only  where 
the  finding  is  clearly  against  the  weight  of  evidence ;  or 
where,  upon  the  trial,  some  rule  of  evidence  or  principle  of 
law  has  been  violated.     (1  B.  D.  Smith,  85  ;  5  Duer,  216.) 

The  evidence  adduced  on  the  part  of  the  plaintiffs  war- 
ranted the  finding  of  the  referee.     The  witness  Lane,  states 
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expressly,  that  the  defendant  requested  him  to  insure  his 
interest  in  the  schooners,  and  that  insurance  was  effected 
in  accordance  with  such  request.  The  witness  West  says, 
that  the  defendant  asked  him  if  the  schooners  were  insured. 
The  interest  of  the  defendant  was  insured  by  Lane,  West 
&  Co.  And  again,  during  the  time  Mr.  Johnson  was  owner 
of  the  defendant's  present  interest  in  the  schooners,  (the 
defendant  having  bought  of  him,)  the  firm  of  Lane,  West 
&  Co.,  as  ship's  husbands,  were  in  the  habit  of  insuring  the 
interest  of  Johnson,  and  this  fact  the  defendant  knew. 
The  defendant,  at  the  time  of  purchasing  from  Johnson, 
agreed  to  pay  the  premium  of  insurance  due  to  Lane,  West 
&  Co.,  from  Johnson.  In  the  bill  rendered  to  the  defend- 
ant by  Lane,  West  &  Co.,  under  date  November  6,  1841, 
(marked  Exhibit  No.  9,)  there  is  a  charge  for  insurance  of 
the  schooner  Kate  Stewart,  for  one  year. 

This  evidence  is  assailed  and  contradicted  by  the  defend- 
ant alone. 

Neither  of  the  exceptions  is  well  taken ;  the  testimony 
offered  was  properly  excluded. 

The  decision  and  judgment  therefore,  were  correct,  and 
the  judgment  must  be  affirmed. 

Ordered  accordingly. 


Joseph  G.,  Hen&t  H.,  and  Benjamin  P.,  Oubnet,  Plaintiffs 
and  Respondents  v.  Thomas  B.  Smithson,  impleaded 
with  Richard  B.  Hates,  Defendants  and  Appellants, 

1.  A  motion  on  a  case  for  a  new  trial,  cannot  be  made,  as  a  matter  of  right, 

after  judgment  perfected. 
2*  In  a  case  of  conflicting  testimony,  neither  party  is  entitled  to  an  Instmction 

to  the  Jury  founded  on  the  assumption  that  the  testimony  of  either  of  the 

witnesses  is  to  be  treated  as  accurate. 
8.  A  party's  right  to  instructions,  is  limited  to  undisputed  facts;  or  tea  bypo* 

thetical  statement  of  facts  which  it  is  left  to  the  jury  to  determine  upon  the 

evidence. 

(Before  Woodkutf,  MoxoniEr  and  Robkrtsoh,  J.  J.) 
Heard  October  10,  decided  November  10, 1860. 
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Afpeal  by  defendant  Smithson^  from  a  judgment,  and  also 
from  an  order  denying  a  motion  for  a  new  trial,  made  after 
judgment  was  perfected.  The  suit  is  brought  to  recover 
rent  for  the  last  three-quarters  of  a  year,  expiring  May  1, 
1858,  on  an  alleged  hiring  by  the  defendants,  from  the 
plaintifis,  of  No.  22  Liberty  street,  for  one  year  from  May 
1,  1857,  at  $400  per  annum,  payable  quarterly. 

The  defendant  Smithson^  alone  answered  and  alleged  as 
a  defense,  that  defendants^  in  April,  1857,  being  in  pos- 
session as  tenants  at  will,  or  by  sufferance,  continued  to  so 
occupy  up  to  the  first  of  August,  1857,  and  paid  rent  to 
that  time,  when  their  tenancy  terminated,  their  partner- 
shfp  haying  expired  on  the  first  of  July  previous;  that 
Smithson,  about  the  first  of  August,  1857,  applied  to  the 
plaintifEs  to  hire  the  premises  for  his  individual  use,  to  May 
1,  1858,  at  the  same  rent,  but  they  refused  to  let  to  him, 
and  informed  him  "  the  premises  were  let,  or  about  to  be 
let,  to  Hayes  alone,  and  that  they  would  not  hire  or  let  the 
same  to  him ;  and  he,  thereupon,  removed  therefrom,  and 
the  plaintiffs  took  and  entered  into  the  possession  thereof 
That  the  premises  were  occupied  the  remaining  three-quar- 
ters, part  of  the  time  by  Hayes  alone,  and  part  of  the  time 
by  Hayes  and  the  plaintiffs,  and  the  rest  of  the  time  by  the 
plaintiffs,  or  one  of  them. 

On  the  trial  before  Woodruff,  J.,  and  a  jury,  on  the 
18th  of  May,  18G0,  iS^miVA^on  testified  thus:  "Previous  to- 
August  1,  1857,  I  called  on  Joseph  O.  Gurney,  one  of  the 
plaintiffs,  and  asked  him  to  let  me  the  store  for  the  balance 
of  that  year.  He  then  told  me  he  had  let  the  premises  to 
Hayes,  (the  other  defendant,)  as  he  (Hayes)  was  to  be  the 
agent  of  F.  W.  Hayes.  I  also,  about  that  time,  applied  to 
Benjamin  P.  Gurney,  another  of  the  plaintiffs,  and  he  told 
me  the  same  thing.  I  then  informed  him  that  I  would  go  and 
take  another  place,  and  he  said  to  me  go  and  take  it.  I  said 
I  would  iiot  go  unless  he  (plaintiff)  should  release  me  from 
rent.  His  answer  to  me  was,  he  would  do  so,  as  Mr.  Hayes 
would  rent ;  or  that  he  would  do  so,  as  Mr.  Hayes  had  rented 
it.     He  stated  it  both  ways.     This  was  B.  P.  Gurney ;  there 
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was  nothing  further  than  that.    In  consequence  of  that,  I 
took  a  store." 

This  testimony  was  directly  contradicted  by  other  wit- 
nesses ;  and  there  was  also  evidence  tending  to  corroborate  it. 

The  judge  was  requested  to  charge,  '*  that  if,  in  conse- 
quence of  the  conversation  with  Gumey,  testified  to  by 
the  defendant  Smithson,  he  went  and  took  another  store, 
the  plaintiffs  are  estopped  to  claim  rent."  He  refused  to 
so  charge,  and  the  defendant  excepted. 

The  judge,  among  other  things,  charged  the  jury  thus  : 
*'  But  the  principal  contest  is  in  relation  to  what  took  place 
about  the  first  of  August,  which  the  defendant  Smithson 
claims,  released  him  from  all  liability  if'  any  existed.  He 
insists  upon  a  surrender  of  the  premises  by  Smithson  k 
Hayes,  and  a  re-letting  by  the  plaintiffs  to  Hayes,  and  the 
plaintiffs'  consent  that  he  should  remove.  If  the  plaintiffs 
did  take  back  the  premises  from  Smithson  &  Hayes  by  con- 
sent of  both,  and  resumed  the  possession,  or  re-let  the 
premises  to  Hayes  alone,  the  original  letting  to  Smithson 
&  Hayes,  and  their  liability  was  terminated,  and  the  defend- 
ant Smithson,  is  entitled  to  your  verdict.  But  if  the 
plaintiffs  never  consented  to  receive  back  the  premises,  nor 
let  them  to  either  of  the  defendants  i^eparately,  and  did 
not  resume  the  possession,  the  defendant  Smithson,  is  not 
released  by  their  refusal  to  let  to  him  alone,  nor  by  his  vol- 
untarily going  away  and  leaving  Hayes  in  the  occupation." 

The  jury  then  retired  and  found  a  verdict  for  the  plain- 
tiffs against  the  defendants,  for  $342.8t,  the  amount  agreed 
upon  by  the  counsel." 

Robert  GUlen,  for  Appellant. 

I.  The  refusal  of  the  plaintiffs  to  let  the  premises  to 
Smithson,  and  the  agreement  between  plaintiffs  and  the 
defendant  Smithson,  that  he  should  take  another  store  and 
remove  from  the  premises,  and  his  actually  doing  so,  opera- 
ted in  law  as  a  surrender  by  both  defendants,  they  being 
then  joint  tenants,  and  jointly  liable  to  plaintiffs. 
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A  surrender  in  law  may  be  proved  by  the  acts  or  express 
words  of  the  lessor  and  lessee.  {Bailey  v.  Delaplaine,  1 
Sandf.  Supr.  G.  B.  5;  Taylor's  Landlord  and  Tenant, 
§  507 ;  Thomas  v.  Cook,  2  Starkie,  408 ;  2  R.  S.  5th  ed. 
220,  sec.  6.) 

II.  An  actual  and  continued  change  of  possession  by  the 
mutual  consent  of  the  parties,  amounts  to  a  surrender  by 
operation  of  law.  (Taylor  on  Landlord  and  Tenant,  §§ 
507, 514, 515,  and  references ;  Bailey  v.  Delaplaine,  1  Sandf. 
Supr.  C.  E.  5;  3  R.  S,  5th  ed.  220,  §  6.) 

III.  This  is  an  action  for  use  and  occupation,  and  in  such 
action  the  tenant  is  not  answerable  unless  he  has  had  the 
beneficial  enjoyment  of  the  property.  (3  R.  S.  5th  ed.  3*7, 
§  20;  Gilhooley  v.  WasMngton^  4  Coms.  Rep.  217.) 

IV.  The  justice  erred  in  declining  to  charge  the  jury, 
that  if  in  consequence  of  the  conversation  with  Gurney, 
testified  to  by  Smithson,  he  went  and  took  another  store, 
the  plaintiffs  are  estopped  to  claim — the  jury  erred  for 
want  of  such  instruction.  (1  Graham  &  Waterman  on  New 
Trials,  273,  277;  Scott  v.  Lunt,  7  Peter,  596.) 

Loder  tf  Pomeroyy  for  Respondents. 

I 
I.  There  is  no  error  of  law.     The  refusal  of  the  judge  to 

charge,  as  requested,  was  right. 

1st.  What  that  conversation  was,  and  what  effect  it 
should  have,  were,  in  the  conflict  of  evidence,  questions  of 
fact  for  the  jury  to  pass  upon,  and  was  properly  left  to 
thQm  by  the  judge  in  his  charge,  and  stated,  as  favorably 
for  the  defendants  as  it  could  be  done. 

2d.  A  mere  conversation,  without  some  act  of  surrender 
on  the  part  of  the  defendants,  and  acceptance  by  the  plain- 
tiffs, even  conceding  that  the  conversation  was  as  Smithson 
says  it  was,  amounts  to  nothing  whatever,  it  would  be  a 
nudum  pactum.  The  judgment  and  order  denying  a  motion 
for  a  new  trial,  should  both  be  affirmed  with  costs. 
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By  the  Goubt.  Robertson,  J. — The  defendant  Smithson 
has  brought  two  appeals  in  this  case,  one  from  the  judg- 
ment at  special  term  entered  on  the  verdict  of  the  jury, 
and  the  other  from  an  order  denying  a  new  trial  on  a  motion 
made  after  such  judgment  was  entered,  on  a  case.  The 
order  refusing  such  new  trial  after  judgment  was  clearly 
correct.  By  the  practice  as  it  stood  before  the  adoption 
of  the  Code,  the  rule  for  judgment  was  conditional,  unless 
cause  should  be  shown  within  four  days  after  the  verdict ; 
the  motion  for  a  new  trial  was.required  to  be  made  within 
that  time,  unless  it  was  enlarged  by  an  order  of  the  court ; 
if  judgment  was  once  entered,  no  new  trial  could  be  allowed 
even  on  newly  discovered  evidence,  Jacksanv.  Chace,  (15  J. 
B.  354,)  and  this  principle  remained  undisturbed  until  the 
time  of  the  adoption  of  the  Code ;  a  judgment  regularly 
entered  could  not  be  overleaped  to  get  at  a  verdict,  upon 
which  it  was  founded.  The  264th  section  of  the  Code, 
subdivision  one,  requires  the  clerk  of  the  court  to  enter 
the  judgment  in  an  action  upon  receiving  the  verdict, 
and  in  conformity  therewith,  when  no  different  direction 
is  given  by  the  court,  no  other  change  is  made  in  the  prac- 
tice ;  such  order  of  the  special  term  must  therefore  be 
affirmed  with  costs.    (5  Bosw.  73.) 

The  other  appeal  requires  a  more  full  examination  of  the 
proceedings  on  the  trial  to  ascertain  the  justness  of  the- 
complaint  of  a  misdirection  by  the  judge  to  the  jury,  in 
reference  to  the  effect  of  a  supposed  conversation  between 
one  of  the  plaintiffs,  and  the  defendant,  Smithson. 

The  plaintiffs  claim  three-quarters  rent  of  certain  pre- 
mises let  by  them  to  the  defendants  for  a  year  from  the  Ist 
of  May,  185T,  at  the  annual  rent  of  $400.  The  defendant 
Smithson,  in  his  answer,  set  up  by  way  of  defense,  that  after 
having  jointly,  with  his  co-defendant  Hayes,  occupied  as 
tenant  at  will,  or  at  sufferance  part  of  the  premises 
described  in  the  complaint  for  three  months  from  the  Ist 
of  May,  1857,  and  paid  the  rent  due  thetefor,  he,  about  the 
1st  of  August,  1857,  applied  to  the  plaintiffs  to  hire  the 
same  premises  for  his  own  use  exclusively  for  the  residue 
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of  the  year,   but  they  refused  to  let  them  to  him,  and 

informed  him  either  that  they  were  let  or  to  be  let  to  the 

oth,er  defendant  alone,  whereupon,  the  defendant  removed 

from  the  premises,  and  the  plaintiffs  took  possession  thereof. 

The  answer  also  adds  that  the  premises  were  afterwards 

occupied  during  the  residue  of  the  year  by  his  co-defendant 

or  the  plaintiffs,  or  by  both  at  different  times.  This  defense, 

if  it  amounts  to  anything,  is  either  a  denial  of  the  fact  of 

any  tenancy  except  one  determinable  by  the  will  of  the 

parties,  or  a  surrender  and  acceptance;  nothing  is  said  in 

it  of  any  estoppel.      ^ 

On    the  trial   of  the  issues  of    fact,  the    defendant, 

Smithson,  testified  to  two  different  conversations  with  two 

different  plaintiffs  about  the  Ist  of  August,  1857;  the  first 

with  Joseph  G.  Gurney,  upon  his  applying  to  hire  the  store 

for  the  rest  of  the  year,  when  he  was  told  it  was  let  to  his 

co-defendant ;  the  second  with  Benjamin  P.  Gurney,  who, 

on  a  similar  application,  told  him  the  same  thing,  and  being 

then  informed  by  Smithson  that  he  would  take  another 

place,  said,  go  and  take  it ;  but  Smithson  refused  to  leave, 

unless  he  were  released  from  the  rent,  which  the  plaintiff, 

Benjamin  P.,  agreed  to  do,   at  the  same  time  stating  both 

that  he  had  let,  and  would  let  the  premises  to  the  defen* 

dant  Hayes ;  Smithson  also  added  that,  he  took  another 

place,  and  that  no  such  conversation  ever  took  place  in  the 

presence  of  any  one  but  a  Mr.  Eay.    Kay  gave  a  different 

version  of  the  conversation,  in  which  he  says  the  plaintiff 

only  stated   that  Hayes  had   applied   for  the  premises. 

Martin^  another  witness,   swears  he  was  present  at  the 

conversation,    and    gives  it   substantially   as  stated  by 

Smithson.     Benjamin  P.  Gurney  being  examined,  denied 

that  he  ever  told  Smithson  he  would  release  him  from  the 

rent ;  said  that  he  uniformly  told  both  the  defendants  that 

the  plaintiffs  had  rented  the  premises  to  both  the  defendants. 

Smithson  admitted  his  memory  to  be   bad,   and  in  some 

matters,  contradicted  himself.  ,  The  occurrence  therefore 

of  the  conversation  with  either  of  the  plaintiffs  as  testified 

by  Smithson,  may  be  fairly  considered  the  subiect  of  con- 
VoL.  VIL  2« 
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flicting  evidence,  and  a  proper  matter  for  the  jury  to  nave 
passed  upon ;  but  the  counsel  for  the  defendant  requested 
the  judge  presiding  on  the  trial  to  instruct  the  jury,  (hat 
if  the  defendant  Smithson  took  another  store  in  consequence 
of  the  conversation  with  Gurney  testified  to  by  him,  the 
plaintiffs  were  estopped  from  claiming  rent ;  and  excepted 
to  the  refusal  of  the  judge  so  to  charge,  which  is  the  only 
exception  before  us.  Such  a  request  would  be  clearly 
unwarrantable  as  it  assumes  to  be  true,  what  was  disputed, 
to-wit:  the  occurrence  of  the  conversation ;  a  party  being 
confined  in  his  requests  to  instruct  a  jury,  to  undisputed 
facts,  or  to  a  hypothetical  statement  of  the  case ;  Doughty 
v.  Hope,  (3  Denio  594 ;  S.  C.  iComst.  79 ;)  otherwise  a  judge 
might  be  called  upon  to  instruct  a  jury,  upon  the  effect  of 
that  which  they  might  come  to  the  conclusion  never  took 
place. 

But  taking  for  granted,  that  Smithson  had  a  right  to 
assume  that  the  conversation  took  place  as  he  stated  it,  be 
was  not  entitled  to  the  instruction  prayed  for.  The  point 
of  his  request  was,  that  the  taking  of  another  store  by  the 
defendant  in  consequence  of  such  supposed  conversation, 
estopped  the  plaintiffs  from  claiming  rent ;  now  indepen- 
dently of  the  fact,  that  the  answer  does  not  set  up  such  a 
defense,  it  nowhere  appears  that  the  plaintiffs  had  aojr 
interest  in  or  derived  any  advantage  from  the  defendants 
taking  such  store,,  and  it  certainly  was  not  a  natural  or 
necessary  consequence  of  any  part  of  the  conversation ;  it 
was  just  as  natural  for  him  to  have  abandoned  business 
altogether  in  consequence  of  such  a  conversation,  and  such 
an  abandonment  would  have  furnished  as  good  a  ground 
for  raising  an  estoppel.  If  the  estoppel  had  been  claimed 
to  have  arisen  from  the  abandonment  of  the  premises  in 
question  by  Smithson  in  consequence  of  the  supposed 
conversation,  there  would  have  been  some  foundation 
for  it,  but  such  an  estoppel  would  have  amounted  to 
a  surrender  in  another  form.  Putting  it  in  the  strongs 
est  light  for  the  defendants,  the  plaintiffs  declaration 
was  -equivalent  either  to  a  proposal  to  evict  Smithson, 
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or  take  possession  of  the  premises,  or  an  admission 
that  they  had  done  so,  for  without  that  or  his  consent, 
they  coiddnot  put  his  co-defendant  in  exclusive  possession ; 
his  own  acts  and  words  were  equivalent  to  a  consent  to 
Buch  abandonment  of  the  premises,  provided  he  were 
released  from  rent;  without  which  consent,  he  could  not 
have  been  legally  deprived  of  possession.  He  had  not  then 
been  actually  turned  out  of  possession.  If  he  abandoned 
it,  it  was  by  his  own  voluntary  act  amounting  to  a  surrender, 
as  he  does  not  claim  any  forfeiture  of  the  rent  by  an  actual 
eviction.  The  question  of  such  a  voluntary  surrender  by 
both  defendants  was  fairly  submitted  by  the  presiding 
judge  to  the  jury.  His  charge  upon  that  point  was  as 
follows :  that  '*  if  the  plaintiffs  did  take  back  the  premises 
from  Smithson  &  Hayes  by  consent  of  both,  and  resumed 
the  possession,  or  relet  the '  premises  to  Hayes  alone,  the 
original  letting  to  Smithson  &  Hayes,  and  their  liability, 
was  terminated,  and  the  defendant  Smithson,  was  entitled 
to  a  verdict.  But  if  the  plaintiffs  never  consented  to  receive 
back  the  premises,  nor  let  them  to  either  of  tlie  defendants 
separately,  and  did  not  resume  the  possession,  the  defen- 
dant Smithson,  was  not  released  by  their  refusal  to  let  to 
him  alone,  nor  by  voluntarily  going  away  and  leaving 
^ayes  in  the  occupation." 

The  jury  upon  that  must  be  assumed  to  have  found  that 
the  plaintiffs  did  not  take  back  the  premises  by  the  consent 
of  both  defendants,  and  resume  their  possession  or  relet 
the  premises  to  Hayes  alone. 

I  do  not  see  that  any  error  was  committed  prejudicial  to 
the  defendant,  and  the  judgment  should  therefore  be 
affirmed  with  costs. 

Ordered  accordingly. 
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Charles  Burkall,  Plaintiff  and  Appellant  v.  Robert  Jomss, 

Defendant  and  Respondent 

1.  In  a  rait  against  t|ie  accommodation  payee  and  indorser  of  a  promissory 
note,  it  is  prima  facie  a  defense,  that  the  plaintiflf,  at  the  request  of  the 
makers  of  the  note,  sold  another  note  made  by  them,  and  also  iadocsed  hj 
the  defendant  for  their  accommodation,  for  the  purpose  of  paying,  and 
realized  enough  from  snch  sale  to  pay  the  amount  owing  upon  the  note  in 
suit. 

2.  It  is  no  answer  to  snch  defense,  that  the  defendant  has  been  sned  as  indor- 
ser  of  such  second  note,  by  the  purchaser  thereof,  and  obtained  a  yerdict, 
and  that  the  plaintiff  thereafter  received  back  such  note  and  reftmded  to 
the  purchaser  thereof,  the  amount  paid  by  him  thereibr;  there  being 
nothing  in  the  pleadings  or  proofk  which  estops  the  defendant  firom  insisting 
that  the  plaintiff  refunded  sucb  money  ToluntarUy,  and  it  not  apyeanog 
that  it  was  not  voluntarily  reAinded. 

(Before  WooDRurF,  Moncbibf  and  RoBisTsoir,  J.  J.) 
Heard  October  II,  decided  Kovember  17, 1860. 

Appeal  by  the  plaintiff  from  a  judgiaent,  and  also  from 
an  order  denying  a  motion  made  by  him  for  a  new  trial. 

The  Bait  is  against  the  defendant  as  payee  and  indoraer 
of  a  note,  for  $1,563.29,  dated  September  18,  1847,  made 
by  James  Jones  if  Co.^  payable  three  months  after  its  date. 

The  defenses  set  up  in  the  answer,  are  :  First  That  the 
note  in  suit,  and  three  others  made  by  the  same  makere, 
amounting  in  all  to  about  $8,690,  were  indorsed  by  the 
defendant  for  the  accommodation  of  the  makers.  That  one 
McMUten,  loaned  to  the  makers  thereon,  about  $6,000,  at 
usurious  rates  ;  that  the  plaintiff  furnished  tho  money  so 
loaned,  and  knew  of  the  usurious  agreement  with  McMill^i ; 
that  three  of  said  four  notes  were  paid  at  maturity,  and  more 
than  enough  was  paid  thereby  to  refund  the  loan  of  $6,000 
and  interest,  and  that  nothing  is  due  to  the  plaintiff  on 
the  note  in  suit.  Second.  That  before  the  note  in  suit  was 
due,  the  plaintiff  became  possessed  of  another  note  for  the 
sum  of  $1,500,  dated  December  11,  1847;  also  made  by 
James    Jones   &  Co.,  and  indorsed  by  the  defendant  for 


NEW  YORK— NOVEMBER,  1860.  405 


Burall  ▼.  Jones. 


their  accommodation,  payable  three  months  after  its  date ; 
that  plainti£f  obtained  possession  of  it  from  the  makers,  or 
from  some  one  who  hold  it  for  them,  and  sold  it  about  four 
weeks  before  its  maturity,  and  received  the  face  of  it  less 
legal  discount;  that  the  moneys  received  on  such  sale 
belonged  to  James  Jones  &  Co. ;  that  he  then  held  the  note 
in  suit,  and  did  not  pretend  that  there  was  due  to  him 
thereon  more  than  between  $1,100  and  $1,200,  and  that  he 
applied  enough  of  such  proceeds  to  pay,  and  in  payment  of 
the  sum  alleged  to  be  due  on  the  note  in  suit,  whereby  all 
liability  on  the  note  in  suit,  was  satisfied  and  extinguished. 

The  plaintiff,  in  his  reply,  denied  all  the  allegations 
stated  in  the  answer  and  forming  the  first  defense.  He  also 
states,  that  he  advanced  to  McMillen  $2,000,  on  a  note  for 
$819.43,  and  the  note  in  suit;  that  the  note  for  $819.43, 
was  paid  when  due,  leaving  a  balance  owing  to  the  plaitf* 
tiff,  of  $1,180.57,  and  interest  on  the  $2,000;  that  he 
received  the  $1,500  note  from  McMillen,  and  sold  it  to  one 
R.  Houghton,  representing  and  believing  it  to  be  a  valid 
note ;  that  after  it  was  due,  Houghton  sued  said  Robert 
Jones,  as  indorser  thereof,  in  the  New  York  Common  Pleas, 
and  he  defended  on  the  sole  ground  that  the  note  had  been 
sold  to  Houghton  by  the  plaintiff,  without  any  lawful  right 
or  authority,  and  that  the  same  was  not  a  valid  and  sub- 
sisting security  when  so  transferred  ;  that  the  jury  found 
gach  to  be  the  facts,  and  on  those  grounds  only  rendered  a 
verdict  in  favor  of  Jones;  that  in  consequence  of  such  ver- 
dict, the  plaintiff,  on  the  6th  of  April,  1849,  before  this 
suit  was  brought,  refunded  to  Houghton  the  money  received 
from  him,  and  took  back  the  $1,500  note  ;  and  denies  that 
anj  application  of  the  money  received  from  Houghton  was 
made  to  pay  the  money  due  to  him  from  James  Jones  & 
Co.,  or  due  upon  the  note  in  suit,,  except  as  aforesaid. 

On  the  trial  of  this  action  before  Mr.  Justice  Woodruff 
and  a  jury,  on  the  2l8t  of  February,  1860,  it  was  proved, 
that  Charles  Burrall  was  a  witness  on  the  trial,  in  the 
CoDomoB  Pleas,  of  the  suit  brought  by  Houghton  against 
Robert  Jones,  on  the  $1,500  note,  and  there  testified  that 
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James  Jones  requested  him  to  negotiate  that  note  and  take 
his  pay  out  of  it ;  that  he  sold  it  to  Houghton  about  six 
weeks  before  it  was  due,  at  seven  per  cent,  discount.  It 
was  also  proved,  that  in  that  suit,  the  judge  charged,  that 
Houghton  could  not  recover  if  Burrall  obtained  the  note  by 
fraud,  or  had  no  authority  to  receive  it,  unless  Houghton 
had  proved  that  he  was  a  bona  fide  holder,  as  Jones  was  an 
accommodation  indorser ;  and  also  charged  that  Burrall 
could  not  recover  if  he  made  the  original  loan  of  |6,000  on 
a  usurious  contract ;  or.  if  he  made  a  usurious  loan  of  the 
12,000.  It  was  also  proved,  that  the  jury  in  that  suit,  ren- 
dered a  verdict  for  Jones,  and  that  Burrall  subsequently 
refunded  to  Houghton  the  money  received  from  him,  and 
took  back  the  $1,500  note. 

In  the  present  action,  after  the  testimony  was  closed,  the 
jildge  ordered  the  jury  to  find  a  verdict  for  the  defendent, 
to  which  instruction  the  plaintiff  excepted,  and  a  verdict  was 
rendered  accordingly.  The  plaintiff  moved,  at  special  term, 
on  a  case  and  exceptions,  for  a  new  trial.  From  the  order 
denying  it,  and  from  the  judgment  entered  on  the  verdict, 
the  plaintiff  appealed  to  the  general  term. 

E.  H.  Kimball,  for  Appellant. 

I.  The  receiving  and  negotiating  the  promissory  note  of 
one  thousand  five  hundred  dollars  by  the  plaintiff  to  Hough- 
ton, under  the  circumstance  proved  in  this  case,  was  no 
payment  of  the  original  loan  made  upon  the  note  in  suit. 
(1  Hill's  Rep.  516 ;  5  Id.  448.) 

II.  The  defendant  having  set  up  as  a  defense  to  the  fif- 
teen hundred  dollar  note,  that  it  was  not  a  valid  security 
in  the  plaintiff's  hands,  and  having  succeeded  in  his  defense, 
is  estopped  from  alleging  that  the  sale  of  said  note  was  a 
payment  of  the  note  in  suit,  or  was  an  available  security 
for  any  purpose.     {Johnson  v.  Johnson,  11  Mass.  Rep.  359.) 

in.  The  testimony  respecting  the  receipt  and  transfer 
of  the  fifteen  hundred  dollar  note  by  plaintiff  to  Houghton, 
the  suit  by  Houghton  against  the  defendant  to  recover  the 
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8ame,  the  defense  set  up  by  the  defendant,  the  decision  of  the 
court  and  jury  thereon,  and  the  payment  by  and  the  return 
of  the  note  to  plaintiff,  constitute  a  full  and  perfect  answer 
to  the  defense  of  payment  set  up  in  this  case.  The  judge 
erred,  therefore,  in  directing  a  verdict  for  the  defendant; 
it  should  have  been  for  the  plaintiff.  {Ramsdell  v.  Soule^ 
12  Pick.  Bep.  126 ;  Johnson  v.  Johnson,  11  Mass.  Rep.  359  ; 
Swartvxmt  v.  Payne,  19  Johns.  Rep.  294  ;  Judge  Bosworth's 
opinion  in  this  suit  on  demurrer ;  Delaware  Bank  v.  Jarvis, 
Court  of  Appeals,  not  yet  reported.) 

lY.  The  point  of  defense  is,  that  the  respondent  obtained 
from  James  Jones  &  Co.,  or  their  broker,  and  sold  (without 
recourse  to  himself  and  without  guarantee)  to  Houghton, 
the  fifteen  hundred  dollar  note,  and  applied  the  same  in 
payment  of  the  amount  due  on  the  note  in  suit;  and  that 
the  non-payment  of  the  fifteen  hundred  dollar  note,  the 
defense  set  up  to  it  by  defendant,  and  the  repayment  of  the 
same  by  Burrall  to  Houghton,  furnish  no  answer  to  the 
allegation  of  payment.  If  this  defense  is  available,  then, 
it  follows  that,  although  the  parties  to  the  note  have,  in 
fact,  paid  nothing,  yet  the  transaction  proved  in  this  case, 
has  really  paid  the  loan  and  both  notes,  and  put  three  or 
four  hundred  dollars  into  the  pocket  of  James  Jopes  &  Co. 
besides. 

■ 

E.  W*  Sioughton,  for  Respondent. 

I.  The  verdict  in  the  action  in  the  Common  Pleas  between 
Royal  Houghton  and  Robert  Jones,  has  no  force  or  effect 
in  determining  this  action. 

1st.  Because  it  was  not  between  the  same  parties  or  their 
privies;  nor  was  the  action  for  the  Atme  cause. 

2d.  Because  the  verdict  might  have  passed,  and  pro. 
bably  did  pass,  upon  grounds  other  than  that  mentioned  in 
the  reply.  {Latorence  v.  Hunt,  10  Wend.  81 ;  Wood  v.  Jack- 
son, 8  Wend.  36.) 

II.  In  this  action,  the  defendant  proved  that  the  plain- 
tiff, upon  the  trial  of  the  suit  of  Houghton  v.  Jones,  testified 
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that  he  received  the  note  for  $1,500,  from  James  Jones  & 
Co.,  at  their  request,  for  the  purpose  of  selling  the  same, 
and  applying  the  proceeds  upon  the  balance  alleged  to  be 
due  him.  That  he  did  sell  it  to  Houghton  without  indors* 
ing  it,  or  guaranteeing,  in  any  manner,  its  validity  or  its  pay- 
ment. That  he  did  apply  suflScient  of  the  proceeds  to  pay 
the  balance  due  him,  and  from  $300  to  $400  balance  of  such 
proceeds,  is  still  in  his  hands,  belonging  to  Jas.  Jones  &  Co, 
There  is  no  evidence  whatever  tending  to  prove  the  con- 
trary of  the  plaintiflF's  sworn  statement.  He  is,  therefore, 
concluded  by  it,  and  the  direction  of  the  justice  who  tried 
the  action  was  correct. 

MoNCRiEF,  J. — Upon  the  trial  of  the  issues  in  this  action, 
(before  Mr.  Justice  Woodruff  and  a  jury,)  it  distinctly 
appeared  by  the  testimony  of  the  defendant  (uncontra- 
dicted by  the  plaintiff,  who  supposed  the  fact  to  be  so) 
that  the  note  in  suit  was  indorsed  by  him  merely  for  the 
accommodation  of  James  Jones  &  Co.,  and  without  any  con- 
sideration. 

It  was  also  in  evidence  (by  the  testimony  of  the  plaintiff 
himself)  that  James  Jones  authorized  him  to  get  the  $1,500 
note  from  McMillen,  who  held  it  merely  for  negotiation; 
that  the  plaintiff  saw  McMillen,  and  told  him  Mr.  Jones  had 
requested  the  plaintiff  to  get  the  note,  that  McMillen  gave 
the  note  to  him,  saying  he  supposed  it  was  all  rigjit,  that  be 
had  been  trying  to  negotiate  it  to  take  up  this  (plaintiff's) 
loan;  and  that  he  kept  the  note  until  about  a  month  before 
it  became  due,  at  which  time  James  Jones  told  him  to  nego- 
tiate it ;  "  wanted  me  to  negotiate  it  and  take  my  pay  out 
of  that"  ;  the  plaintiff  replying  "  he  did  not  know  that  he 
could  negotiate  it,  ^nted  bis  money,  &c. ;"  that  the 
plaintiff  did  negotiate  the  note  with  Royal  Houghton  a 
month  or  six  weeks  before  it  became  due ;  that  the  plaintiff, 
a  few  days  before  the  note  became  due,  told  James  Jones 
he  had  negotiated  the  note,  (in  reply  to  a  demand  that  the 
note  should  be  returned  to  him,  Jones ;)  that  Jones  came 
again  the  day  before  the  note  became  due*  and  demanded 


NEW  YORK— NOVEMBER,  1860.  409 


Bnirall  r.  Jones. 


it  again ;  and  the  plaintiff  says :  *'  I  told  him  he  need  not 
come  to  me,  I  had  nothing  to  do  with  it ;''  and  again,  said 
the  plaintiff:  "Mr.  Jones,  you  make  yourself  perfectly 
ridiculous,  about  this,  you  know,  you  authori^^ed  me  to 
negotiate  the  note."  Jones  said :  "  you  can't  prove  that ;" 
the  plaintiff  saying:  **I  presume  you  won't  deny  it;". 
Jones  replied;  ''I  won't  admit  any  thing." 

It  also  was  in  evidence  that  the  plaintiff  when  a  witness , 
in  the  case  of  Houghton  y.  Jones ^  (6th  and  Yth  March,  1847,) 
testified  that :  '4n  receiving  the  money  from  Houghton  on 
the  $1,500  note,  it  left  some  $300  or  $400  over  what  was 
due  to  him,  (plaintiff,)  that  he  had  not  paid  over  that 
balance ;  he  had  not  been  asked  for  it ;  he  had  always  stood 
ready  to  pay  the  balance,  and  to  give  up  the  note  for  $1,563, 
(the  note  in  the  present  action;)  they  had  never  been 
called  for ;  that  he  was  abundantly  able  to  respond  for 
that  note  (1,563),  and  the  balance  of  the  money. 

And  again,  that  Houghton  did  not  ask  the  plaintiff  to 
indorse  the  $1,500  note ;  supposed  Houghton  knew  defend- 
ant was  rich,  and  did  not  ask  plaintiff  if  he  was  a  holder  for 
value  or  any  thing  about  the  consideration  of  the  note,  and 
did  not  ask  him  to  indorse  it,  and  that  the  plaintiff  did  not 
intend,  if  it  turned  out  that  he  had  no  right  to  sell  the  note, 
to  pay  Mr.  Houghton  the  money  again,  or  any  part  of  it." 

It  also  appears  that  the  judge's  charge  to  the  jury  in  the 
ease  of  Houghton  v.  JoneSj  in  the  court  of  Common  Pleas, 
was  as  follows : 

**  That  if  the  note  was  obtained  by  Burrall  by  fraud,  or 
if  he  had  no  authority  to  receive  it,  Houghton  could  not 
recover,  unless  he  had  proved  that  he  was  a  bona  fide  holder 
without  notice  of  matter  of  defense,  Jones  having  proved 
that  he  was  an  accommodation  indorser.  Again,  that  if 
Mr.  Burrall  had  loaned  to  James  Jones  &  Co.,  the  $6,000 
on  the  four  notes,  and  that  loan  was  paid  with  lawful 
interest  in  the  payment  of  three  of  the  four  notes,  Houghton 
conld  not  recover  unless  he  proved  himself  a  horuL  ^de  holder, 
Jones  having  proved  himself  an  accommodation  indorser. 
He  also  charged  "that  if  Mr.  Burrall  made  the  original 
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loan  of  $6,000  onanusuriouscontract,  plaintiff  (Houghton) 
could  not  recover  at  all,  or  if  Burrall  had  made  an  usurious 
loan  of  the  $2,000,  Houghton  could  not  recover." 

And  under  such  charge  the  jury  found  a  verdict  in  favor 
of  the  defendant,  and  judgment  was  entered  for  costs 
against  the  plaintiff  Houghton. 

The  evidence  was  entirely  undisputed ;  in  fact  almost 
wholly  given  by  the  plaintiff  himself,  and  fully  and  com- 
pletely disposed  of  every  issue  raised  by  the  pleadings. 
There  was  no  question  to  be  submitted  to  the  jury. 

The  decision  of  the  court,  or  verdict  in  the  action  of  the 
court  of  Common  Pleas,  has  no  force  or  effect  in  deter- 
mining this  action : 

First,  Because  the  issue  in  respect  thereto  to  be  tried 
was,  ''whether  or  not  said  verdict  wils  rendered  upon  the 
sole  ground  that  the  $1,500  note  had  been  transferred 
without  authority,  and  was  not  a  valid  and  subsisting  secu- 
rity in  his  hands ;"  and  it  distinctly  and  without  contra« 
diction,  appeared  that  the  verdict  of.  the  jury  under  the 
charge  from  the  court  may  have  proceeded  from  a  view : 

1.  That  Mr.  Burrall  had  loaned  to  James  Jones  &  Co., 
the  $6,000  on  the  four  notes,  and  that  loan  was  paid  with 
lawful  interest  in  the  "payment  of  three  of  the  four  notes;  or 

2.  That  Mr.  Burrall  made  the  original  loan  of  $6,000 
on  an  usurious  contract ;  or 

3.  That  Mr.  Burrall  had  made  an  usurious  loan  of  the 
$2,000;  and 

Second,  If  the  plaintiff  claims  that  the  suit  in  the  court 
of  Common  Pleas  was  defeated  ^on  the  ground  that  the 
original  transaction  (which  includes  the  note  in  this  action) 
was  usurious,  and  claims  the  benefit  of  the  judgment 
rendered  therein,  then  it  must  follow  that  the  fact  is 
assumed  to  be  as  by  that  judgment  he  says  it  was  decided, 
and  if  so,  then  usury  is  established  in  this  action  as  set  up 
in  the  answer  of  the  defendant. 

The  objection  to  the  admission  of  evidence  showing  that 
the  note  in  question  was  an  accommodation  note,  is  deafly 
untenable,  and  no  point  was  made  upon  it  at  the  argument. 
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The  question,  "  after  the  verdict  in  the  case  of  Houghton 
V.  Jonts^  were  you  (plaintiflF)  called  upon  to  pay  the  note  ?" 
was  immaterial ;  it  Was  of  no  consequence  unless  he  was 
liable  to  pay  it  when  called  upon,  or  actually  did  pay  the 
amount. 

The  other  question,  "  after  the  verdict  in  the  case  of 
Houghton  V.  Jones,  did  you  pay  to  Mr.  Houghton  the  amount 
of  the  $1,500  note  ?  although  at  first  ruled  out,  was  per- 
mitted to  be  answered  subsequently,  and  the  exception  to 
the  ruling  therefore  is  not  well  taken. 

Finding  no  error  in  any  ruling  or  decision  of  the  court 
below,  the  judgment  and  order  denying  the  motion  for  a 
new  trial  must  be  affirmed. 

WooDRurp  J.,  concurred. 

Robertson,  J. — ^Besides  the  defenses  of  usury  and  want  of 
of  notice  of  non-payment  of  the  note  sued  upon,  the  answer 
sets  up  its  payment  by  the  makers,  (James  Jones  &  Co.) 

Such  defense  of  payment  consists  of  the  application,  by 
the  plaintiff  of  the  proceeds  of  the  sale  of  a  note  by  him,  to 
the  satisfaction  of  the  amount  due  on  the  note  in  suit ;  the 
answer  avers  that  the  note  so  sold  was  obtained  by  the  plain- 
tiff from  the  makers  of  the  note  in  suit,  or  some  one  who 
held  it  for  them,  and  that  both  notes  were  indorsed  by  the 
defendant  merely  for  the  accommodation  of  the  makers, 
and  that  the  proceeds  of  the  note  sold  belonged  to  them. 
The  sale  of  such  note  was  admitted,  in  the  reply,  to  have 
been  made  to  one  Houghton,  but  is  therein  averred  to  have 
been  accompanied  by  a  representation  by  the  plaintiff,  at 
the  time  of  such  sale,  that  such  note  was  a  valid  and  sub- 
sisting security.  The  uncontradicted  evidence  of  the 
defendant,  and  established  admissions  of  the  plaintiff, 
prove  the  truth  of  the  residue  of  the  answer. 

The  reply,  however,  alleges  as  a  further  answer  to  the 
defense  of  payment,  that  the  plaintiff  repaid  to  Houghton 
the  amount  of  the  note  sold  to  him,  and  received  such  note 
ba^ck  from  him  in  consequence  of  a  verdict  and  judgment 
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obtained  by  the  present  defendant  against  Houghton,  in  an 
action  brought  by  the  latter  against  the  former  upon  such 
note.  It  f\irther  alleges  that  such  action  was  brought  in 
the  New  York  Common  Pleas,  and  the  defendant  insisted 
on  the  trial  of  the  issues  therein,  that  the  present  plaintiff 
had  no  authority  to  transfer  such  note  to  Houghton,  and 
that  it  was  not  a  valid  security  in  his  hands,  and  gave 
evidence  in  support  of  such  defense ;  that  the  questions  of 
such  authority  and  validity  were  alone  submitted  to  the 
jury  upon  such  trial,  who  thereupon  rendered  a  verdict 
solely  for  want  of  such  authority  and  such  invalidity.  The 
pleadings,  or  the  nature  of  the  issues  made  thereby  in  such 
action,  are  not  stated  in  the  reply,  nor  does  it  aver  as  a 
substantive  fact  that  such  note  was  sold  without  authority 
or  was  invalid. 

The  sole  question  raised  by  the  reply  is,  whether  a  suc- 
cessful defense,  by  the  present  defendant  in  the  action 
brought  against  him  by  Houghton,  upon  the  grounds  alleged, 
is  an  answer  to  the  defense  of  a  sale  of  the  note  in  contro- 
versy, and  application  of  the  proceeds  thereof.  The  mere 
payment  of  the  money  by  the  plaintiff  to  Hoi^hton,  not 
being  a  necessary  or  legal  consequence  of  the  verdict  in 
that  action,  was  voluntary  and  immaterial,  unless  there 
was  a  legal  obligation  to  refund,  to  sustain  which,  there  is 
no  averment  of  any  fact  in  the  reply,  except  the  action, 
trial  and  verdict  in  the  Common  Pleas.  Even  if  the 
plaintiff  became  bound  to  refund  the  money  due  on  such 
note  in  consequence  of  his  alleged  representation  of  its 
validity,  and  he  was  justified  by  his  agency  to  sell  in  mak- 
ing such  representation,  or  if  he  became  a. warrantor  of  the 
title  by  selling  without  disclosing  the  name  of  his  principal, 
the  truth  of  the  representation  in  one  case,  and  the  fact  of 
the  concealment  in  the  other,  must  necessarily  have 
become  the  subject  of  an  issue.  The  admissions  of  the 
plaintiff  on  the  trial,  in  fact,  disprove  any  such  representa- 
tion at  all.  The  result  of  the  action  in  the  Common  Pleas, 
and  the  proceedings  therein,  are  not  claimed  in  the  reply  as 
an  estoppel  at  all,  and  under  such  circumstances,  hy  the  rules 
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of  pleading  established  before  the  Code,  the  plaintiff  wonld 
have  had  no  right  to  have  availed  himself  of  them  as  such ; 
pleaded  simply  as  facts,  they  were  immaterial,  as  the 
plaintiff  had  a  perfect  right  to  open  the  estoppel.  The 
reply  is  also  imperfect,  in  not  furnishing  all  the  materials 
for  determining  what  was  adjudicated  in  such  action,  as 
the  pleadings,  the  moet  essential  part,  are  wanting. 

Assuming,  however,  the  estoppel  to  be  properly  claimed, 
and  all  the  facts  necessary  to  support  it  detailed,  they  would 
not  create  one  in  favor  of  the  plaintiff  against  the  defendant. 
Even  Houghton  could  not  have  employed  the  verdict  in  the 
action  in  the  Common  Fleas  against  the  present  plaintiff, 
Maupin  v.  Comptorij  (8  Bibb.  214 ;)  the  latter  was  neither 
party  nor  privy  to  such  action ;  whether  he  could  have 
been  made  so  by  notice  of  it  or  otherwise,  is  immaterial, 
it  appears  that  he  was  not ;  as  the  judgment  in  question 
could  not  bind  the  plaintiff  as  an  estoppel,  it  clearly  would 
not  the  defendant.  {Jackson  v.  Vedder,  3  J.  B.  8 ;  Case  v. 
Reeve^  14  J.  B.  Id.)  Besides  this,  the  reply  does  not  truly 
set  forth  the  nature  of  the  controversy  in  the  Common 
Fleas.  The  question  of  usury  was  also  submitted  to  the 
jury,  besides  those  stated  in  such  reply,  and  it  is  impossi- 
ble to  determine  on  which  issue  the  verdict  proceeded ;  if 
it  were  upon  the  ground  of  usury,  the  first  branch  of  the 
defendant's  defense  in  this  case  would  be  made  out. 

I  therefore  concur  in  the  decision  of  the  court  affirming 
the  judgment. 
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James   Chambers    and    Henry  A.    Heiser  v.   Frederick 

Grantzon* 

1.  To  authorize  the  master  of  a  yessel,  being  in  a  foreign- port,  to  make  a  sale 
of  her  which  will  be  valid  and  vest  a  title  in  the  purchaser^  there  must  be 
such  a  necessity  for  the  sale,  in  view  of  the  expenditure  necessary  to  put 
the^ship  in  a  condition  to  bring  home  her  cargo,  and  the  means  of  making 
needfhl  repairs,  that  no  person  of  prudent  and  sound  mind  could  doubt  that 
a  sale  is  the  only  way  of  preserving  for  the  owners,  or  insurers,  any  part  of 
her  value. 

2.  It  is  not  enough  that  the  master  acted  in  good  faith,  if  a  necessity  for  the 
sale  be  not  shown. 

8.  Where  there  is  conflicting  evidence  upon  that  question,  and  it  is  withdrawn 
from  the  jury,  and  a  verdict  taken  subject  to  the  opinion  of  the  court,  at 
general  term,  a  new  trial  will  be  ordered. 
4.  It  is  irregular  to  take  a  verdict,  subject  to  the  opinion  of  the  court  at  gen- 
eral term,  where  the  case  presents  questions  of  fact,  to  be  ascertained  from 
'  contradictory  or  uncertain  evidence. 

(Before  TToodrutf,  Mongbiev  and  Robektsoh,  J.  J.) 
Heard  October  4,  decided  December  8, 1860. 

This  is  an  action  to  recover  the  schooner  Elizabeth  (or 
Emily),  from  the  possession  of  the  defendant. 

The  defense  alleged  the  schooner  to  be  the  property  of 
Charles  William  Maxwell  Heddle,  of  Sierra  Leone,  in  Africa, 
and  that  the  defendant  was  appointed  master  of  said  ves- 
sel, by  said  Heddle  as  such  owner,  and  as  snch^  master 
thereof  the  defendant  was  in  possession  of  said  schooner. 
He  also  alleged  that  the  real  parties  in  interest  in  the 
action,  were  the  Atlas  Mutual  Insurance  Company. 

The  issues  were  tried  on  the  10th  and  11th  of  October, 
1859,  before  Mr.  Justice  Slosson  and  a  jury. 

It  appeared  in  evidence,  that  the  plaintiffs,  in  the  fall  oi 
the  year  1854,  were  the  owners  of  the  schooner,  then 
valued  at  about  $8,000,  and  sent  her  with  a  valuable  cargo 
(worth  about  $13,000),  on  a  trading  voyage  to  the  coast  of 
Africa,  under  the  charge  of-  one  Captain  Stanhope.  On  her 
arrival  at  Sierra  Leone,  in  November,  1854,  the  captain  had 
several  surveys  of  the  vessel  and  cargo;  the  surveyors 
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recommended  a  sale  of  the  vessel,  and  on  the  12th  day  of 
January,  1855,  the  vessel  and  a  part  of  the  cargo  was  sold, 
the  residue  of  the  cargo  being  disposed  of  on  the  first  of 
February,  1855.  The  gross  amount  of  the  first  sale  was 
£2,335  3s.  9d.,  the  expenses  X385  12s.,  leaving  a  net  bal- 
ance of  £1,949  lis.  9d.  Charles  W.  M.  Heddle,  (under 
whom  the  defendant  held  possession)  became  the  purchaser 
of  the  schooner  at  such  sale.  Testimony  was  also  adduced 
showing,  or  tending  to  show,  the  condition  of  the  vessel  on 
her  arrival  at  Sierra  Leone,  and  also  at  the  time  of  sale,  a 
portion  of  which  evidence  was  in  conflict  with  the  state- 
ments, or  the  correctness  of  the  views  and  recommendation 
contained  in  the  report  made  by  tlie  surveyors.  It  also, 
appeared  that  vessels  could  be  repaired  at  Sierra  Leone. 
The  actual  cost  of  repairs  made  upon  the  schooner,  with 
which  she  left  Sierra  Leone  and  reached  the  port  of  New 
York,  was  £175.  When  the  evidence  on  the  part  of  the 
plaintiff  was  closed  on  the  trial,  the  counsel  for  the  defend- 
ant moved  to  dismiss  the  complaint,  whereupon  the  court 
overruled  the  motion  to  dismiss,  and  directed  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  court  on  ques- 
tions of  law,  with  liberty  to  turn  the  case  into  a  bill  of 
exceptions,  to  be  heard  first  at  the  general  term  of  the 
court,  with  liberty  for  the  general  term  to  order  a  non-suit. 
To  which  ruling  the  defendant  excepted. 

The  court  further  announced,  "  that  the  only  question 
for  the  jury  to  pass  upon  would  be  that  of  the  value  of  the 
vessel,"  and  charged  the  jury  thereupon. 

The  jury  found  a  verdict  for  plaintiff  for  the  recovery  of 
the  vessel,  and  found  the  value  of  the  vessel  to  be  11,200  ; 
and  the  court  directed  the  entry  of  the  verdict,  subject  to 
the  opinion  of  the  court  upon  a  case  to  be  made,  with  lib- 
erty to  turn  the  same  into  a  bill  of  exceptions,  and  that  the, 
case  be  first  heard  at  the  general  term. 

A  motion  was  made  at  the  same  (trial)  term,  October  20, 
1859,  before  the  same  justice,  upon  the  minutes  of  the  trial, 
to  set  aside  the  verdict  and  for  a  new  trial,  on  the  ground 
that  the  verdict  rendered  is  against  the  weight  of  evidence 
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and  the  damages  excessive ;  and  after  counsel  for  the 
respective  parties  were  heard  and  due  deliberations  had, 
the  motion  was  denied  with  costs. 

The  case  now  comes  to  the  general  term,  in  pursuance  of 
the  aforesaid  order  and  direction,  for  judgment  upon  the 
verdict  under  the  direction  given  at  the  trial. 

William  Tracy^  for  Plaintiffs. 

£.  C.  Benedict^  for  Defendant. 

By  the  Coubt.  Moncrief,  J. — A  material,  -  if  not  the 
pnlyor  most  important  question  arising  upon  the  issue  and 
the  evidence  adduced  on  the  trial  of  this  action,  was  whether 
the  sale  of  the  schooner  by  the  captain,  and  its  purchase 
on  behalf  of  the  defendant,  were  made  under  circumstances 
which,  in  fact  and  judgment  of  law,  would  warrant  such 
sale  and  cany  a  title  to  such  purchaser. 

All  the  cases  admit  that  it  is  not  sufficient  that  the  sale 
was  bona  fide  and  intended  for  the  benefit  of  all  concerned ; 
it  must  have  been  necessary.     (Parson's  Mer.  Law,  375.) 

In  Somes  v.  Sugrue,  (4  Gar.  &  Payne,  276,)  it  was  said  : 
Undoubtedly  the  word  "necessity"  is  not  to  be  confined 
to,  or  so  strictly  taken  as  it  is  in  its  ordinary  acceptation. 
There  can,  in  such  a  case,  be  neither  a  legal  necessity  nor 
a  physical  necessity,  and  therefore  it  must  mean  a  m4>ral 
necessity;  and  the  question  will  be  whether  the  circum- 
stances were  such  that  a  person  of  prudent  and  sound 
mind  could  have  no  doubt  as  to  the  course  he  ought  to  pur- 
sue. The  point  principally  for  consideration  will  be,  the 
expenditure  necessary  to  put  the  ship  into  a  condition  to 
bring  home  her  cargo,  the  means  of  performing  the  repairs, 
and  the  comparison  between  these  two  things  and  the  sub- 
ject matter  which  was  at  stake ;  and  it  must  not  be  a  mere 
cast,  not  a  matter  of  doubt  in  the  mind,  whether  the  expense 
would  or  would  not  have  exceeded  the  value ;  but  it  must 
be  so  preponderating  an  excess  of  expense  that  no  reason- 
able man  could  doubt  as  to  the  propriety  of  selling,  under 
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the  cirpumstances,  instead  of  repairing.  (^Rogers  v.  Murray, 
3  Bosw.  357.) 

The  master  can  sell  the  ship  only  in  cases  of  extreme  and 
urgent  necessity  ;  that  is,  only  when  it  seems  in  all  reason 
impossible  to  save  her,  and  a  sale  is  the  only  way  of  preserv- 
ing for  the  owners  or  insurers,  any  part  of  her  value.  Actual 
necessity,  not  the  pretence  of  its  existence  by  the  master, 
must  exist.  (Pars.  Mer.  Law,  375,  376;  4  Wend.  52.)  Such 
a  necessity  (the  captain  acting  morally),  creates  an  excep- 
tion, and  will  excuse  his  departure  from  the  original  duty 
cast  upon  him  of  navigating  and  bringing  home  his  vessel. 
(Abbott  on  Ship.,  4th  ed.  243.)  In  the  case  of  the  ship 
Lady  Banks,  Cannanv.  Meabum,  (1  Bing.  243,)  it  was  sub- 
mitted to  the  jury  to  find : 

Ist.  Whether  the  master  appeared  to  have  acted,  accord- 
ing to  the  best  of  his  judgment. 

2d.  Whether  the  sale  was  conducted  fairly  and  honestly. 

3d.  Whether  there  was  a  necessity  for  the  sale  of  the 
ship. 

In  8th  Taunten,  755,  the  jury  found  that  the  master 
had  acted  throughout  the  whole  transaction  fairly  and  bona 
fide  for  the  benefit  of  all  concerned,  and  that  the  sale  *was 
honestly,  fairly  and  properly  conducted,  and  directed  with 
a  view  to  the  interests  of  all  parties  concerned.  The  court 
called  upon  counsel  to  point  out  how  it  appeared  by  the 
special  verdict  that  the  sale  was  necessary,  and  after  hear- 
ing some  observations  from  him  to  show  that  the  necessity 
Tvas  to  be  inferred  from  the  finding  of  the  jury,  expressed 
a  clear  opinion  that  the  necessity  did  not  appear,  and 
awarded  a  venire  de  novo  for  the  purpose  of  trying  whether 
it  existed  or  not. 

The  general  term  of  this  court,  in  Browerv.Orserj  (2  Bosw. 
357,)  held  it  was  irregular  to  take  a  verdict  subject  to  the 
opinion  of  the  court  at  general  term,  when  there  are  facts  to 
be  settled  upon  contradictory  or  doubtful  testimony,  and 
that  the  general  term  has  no  right  of  itself,  to  deduce  facts 
from  evidence  in  order  to  found  a  judgment.  (3  Bosw.  360; 
16  N.  y.  R.  602,  608.) 
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If  then  the  finding  of  facts,  before  alluded  to,  was  mate- 
rial, and  none  appears  in  the  case,  and  the  case  in  that 
respect  was  withdrawn  from  the  jury,  it  follows  that  a  new 
trial  must  be  granted. 

In  the  view  taken,  it  is  unnecessary  to  discuss  the  other 
questions  raised  at  the  argument. 

A  new  trial  ordered  with  costs  to  abide  the  event. 


Addison  Alger,  Plaintiff  and  Appellant  v,  Julia  Raymond, 
Administratrix,  and  Spencilr  Gregory,  Administrator 
of  James  Raymond,  dec'd,  Defendants  and  Respondents. 

1.  Where,  man  action  brought  against  M.  and  R.,  torecoyer  of  them,  as  joint 
contractors,  with  the  plaintiff,  the  value  of  materials  flimiBhed  and  work 
done  by  him  hi  erecting  a  building,  it  appears  that  the  work  was  done  and 
materials  furnished  under  a  written  contract  to  which  the  plaintiff  and  M. 
were  alone  parties,  R.  cannot  be  held  liable,  even  though  it  appear  that 
the  building  was  erected  on  his  land ;  and  that  he  performed  some  acts  of 
supervision  and  endorsed  K.'s  notes,  which  were  used  in  making  payments 
on  account. 

2.  To  Justify  a  recovery  against  him,  the  evidence  must  at  least  justify  the 
conclusion  of  fact  that  the  contract  was  made  for  the  joint  benefit  and 
account  of  M.  and  R.,  and  for  their  mutual  risk  and  profit,  there  not  having 
been  any  communication  between  R.  and  the  plaintiff. 

8.  Where  the  facts  formally  found  by  a  referee  authorize  the  judgment  he 
orders,  it  will  not  be  reversed  merely  because  his  report  does  not  formally 
dispose  of  all  the  issues,  where  there  is  no  evidence  in  the  case  which 
warrants  a  finding  of  any  of  the  issues  not  formally  passed  upon,  in  favor  of 
the  appellant. 

4.  A  creditor's  uniting  with  one  of  two  joint  debtors  in  his  petition  for  a  dis- 
charge under  the  two-third  act,  and  a  discharge  of  such  debtor,  releases 
the  other  debtor  fVom  liability.     (Per  Hoffman,  J.) 

(Before  Bosworth,  Gh.  J.,  and  Hoffman  and  Robebtsom,  J.  J.) 
Heard  December  3,  decided  December  28, 1860. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  entered 
in  favor  of  the  defendants  npon  the  report  of  a  referee. 

The  action  was  originally  commenced  against  Alvah 
Mann  and  James  Raymond ;  and  the  plaintiff,  by  his  com- 
plaint, claimed  to  recover  of  the  defendants  jointly  for 
work  by  him  done,  and  materials  furnished  toward  the 
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erection  of  the  Broadway  theatre  in  the  city  of  New  York. 
The  claim  was  to  recover  what  the  work  and  materials  were 
reasonably  worth. 

The  defendant,  James  Baymond,  appeared,  and  put  in 
his  answer,  by  which  he  denied  any  joint  or  individual 
liability,  and,  among  other  things,  alleged  that  the  work 
was  done  and  the  materials  were  furnished  by  the  plaintiff, 
for,  and  on  the  sole  account  of  the  defendant,  Mann,  "  and 
under,  and  in  pursuance  of  a  written  contract  in  that  behalf 
made  between  the  said  plaintiff  and  the  said  Alvah  Mann.^^ 

To  the  answer  the  plaintiff  put  in  a  reply,  admitting 
that  the  work,  labor  and  materials  were  furnished  and  pro- 
vided by  the  plaintiff  in  pursuance  of  the  written  contract, 
but  alleging  that  he  was  induced  to  enter  into  the  contract 
by  the  fraudulent  representation  of  Mann,  that  he  alone 
"was  interested  in  the  erection  of  the  building,  whereas 
both  defendants  were  jointly  interested  therein,  and  also 
alleging  that  Mann,  without  sufficient  cause,  refused  to 
permit  .the  plaintiff  to  proceed  with  his  contract,  and  finish 
the  same  in  pursuance  of  the  terms  thereof. 

While  the  action  was  pending  on  the  issues  so  framed, 
the  defendant  Raymond  died,  and  the  action  was  continued 
against  his  personal  representatives  by  supplemental  com- 
plaint filed  for  that  purpose  in  pursuance  of  an  order  of 
this  court,  made  on  the  24th  day  of  July,  1855.  The 
plaintiff,  by  his  supplemental  complaint,  among  other 
things,  alleged  that  in  1851,  while  the  action  was  pending, 
he  united  with  Mann  in  a  petition  for  the  discharge  of  him, 
the  said  Mann,  from  his  debts  under  the  two-third  act,  and 
that  Mann  was  afterwards  discharged  under  that  act. 

The  action  was  referred  to  Thomas  Nelson,  Esq.,  as  sole 
referee,  who  found  and  reported, 

**  That  the  work  done  and  materials  furnished,  for  the  value 
of  which  a  recovery  is  sought  in  this  action,  were  done 
and  furnished  under  a  written  contract  made  between  the 
plaintiff  and  one  Alvah  Mann,  which  contract  was  not  pro- 
duced before  the  referee,  nor  its  contents  or  terms  proved 
on  the  trial."     To  which  the  plaintiff  excepted. 
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"  That  the  work  in  question  was  not  finished  by  the 
plaintifi",  and  there  is  no  evidence  that  the  plaintiff  was 
improperly  prevented  from  completing  it,  or  that  he  was 
improperly  discharged." 

To  which  the  plaintiff  excepted. 

"And  as  conclusion  of  law  the  said  referee  decided  that 
there  was  an  entire  failure  of  proof  by  the  plaintiff,  and 
that  he  could  not  recover  on  a  quantum  meruit,  or  other- 
wise, without  the  production  of  the  contract  or  proof  of 
its  terms,  and  directed  judgment  to  be  entered  in  favor  of 
defendants,  dismissing  the  plaintiff's  complaint." 

To  which  the  plaintiff  excepted. 

Judgment  having  been  entered  upon,  the  report,  the 
plaintiff  appealed  from  it  to  the  general  term. 

James  W.  Gerard^  for  Appellant. 

L  The  contract  between  the  plaintiff  and  defendant 
Mann,  was  rescinded  by  the  act  of  Mann,  who  had  put  it 
out  of  the  plaintiff 's  power  to  complete  it,  and  the  plain- 
tiff had  a  perfect  right,  by  1-aw,  to  recover  the  amount 
owing  him,  in  an  action,  for  the  value  of  his  labor  and 
materials,  that  is,  the  value  without  reference  to  contract 
price. 

1st.  There  is  no  doubt  that  the  contract  was  rescinded 
— its  completion  by  plaintiff  was  prohibited. 

n.  The  first  action  was  maintainable  against  Mann  and 
Baymond,  on  the  ground  that  they  were  the  parties  for 
whose  benefit  the  labor  was  done  and  the  materials  fur- 
nished, whether  they  were  technical  partners  or  not. 

m.  The  labor  and  materials  were  done  and  furnished  in 
their  presence,  with  their  knowledge  and  privity,  and  there- 
fore, by  implication,  at  their  request. 

IV.  Raymond  was  a  principal  with  Mann,  either  as 
partner  or  sole  principal,  in  erecting  the  building,  and 
therefore,  on  the  discovery  of  that  fact,  he  could  be  made 
liable  for  the  labor  and  materials. 

Y.  Mann,  by  pretending  to  be  principal  and  suppressing 
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the  same  and  interest  of  Raymond,  perpetrated  a  fraud 
upon  the  plaintiflF,  which  vitiated  the  contract,  (even  if  it 
had  not  been  rescinded,)  whereby  the  contract,  and  the 
acts  of  the  plaintiff  under  the  same,  could  have  no  effect 
to  suspend  or  take  away  the  liability  of  Raymond  for  the 
labor  and  materials. 

VL  The  non-suit  was  wrong,  by  reason  of  the  issues  of 
fact  formed  by  the  pleadings,  to-wit : 

Ist.  The  joint  interest  or  partnership  of  Mann  and  Ray- 
mond,, and 

2d.  The  fraud  by  which  the^  plaintiff  was  induced  to 
bestow  his  labor,  and  furnish  his  materials,  upon  the  credit 
of  Mann;  the  plaintiff  having  produced  evidence  which 
'  tended  to  establish  both  issues  against  the  defendants. 

Charles  Jones^  for  Respondent. 

I.  The  joint  undertaking  on  the  part  of  Alvah  Mann  and 
James  Raymond,  alleged  in  the  pleadings,  was  not  proved, 
nor  is  there  any  evidence  of  the  retainer  or  employment  of 
the  plaintiff  by  Raymond. 

1st.  The  work  and  materials  were  furnished  under  a 
written  contract  between  the  plaintiff  and  Alvah  Mann,  and 
Mann  alone  retained  and  employed  the  plaintiff,  when  he 
undertook  to  do  the  work  and  furnish  the  materials. .  This 
of  itself  disproves  the  allegation  of  a  joint  undertaking  or 
joint  request. 

2d.  No  j)artnership  between  Mann  and  Raymond  was 
proved.  It  was  not  shown  that  they  were  jointly  inter- 
ested in  the  land  or  building,  or  that  the  theatre  was 
erected  for  the  purpose  of  a  business  to  be  carried  on  by 
them,  or  in  which  they  were  to  be  interested  as  partners, 
or  otherwise. 

3d.  Even  if  Mann  and  Raymond  were  jointly  concerned 
in  building  the  theatre,  the  promise  of  Mann  would  not 
bind  Raymond,  there  being  no  agreement  between  them 
ultimately  to  shace  in  the  profit  and  loss.  {Porter  v. 
McClure,  15  Wend.  187.) 
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Nor  does  the  law  merchant  respecting  dormant  partners 
extend  to  speculations  in  land.  {Pitts  v.  WaugA,  4  Mass. 
424;   Smith  v.  Bumham^  3  Sum.  4'70.) 

4th.  The  fact  that  Raymond  made  himself  responsible 
to  others  for  work  and  materials,  does  not  help  the  plain- 
tiff. This  is  consistent  with  his,  Raymond,  being  guaran- 
tor or  loaning  his  credit,  and  does  not  establish  a  partner- 
ship, or  even  a  community  of  interest,  as  between  him  and 
Mann.  All  the  money  was  paid  by  Maim,  and  Raymond  was 
indorser  only  of  the  notes. 

II.  The  plaintiff  wholly  failed  to  prove  the  allegations 
of  his  reply.  It  does  not  appear  by  the  evidence  that 
Mann  made  the  false  representations  alleged,  or  that  the 
plaintiff  fully  performed  the  work. 

III.  The  defendants,  representatives  of  Raymond,  stand 
in  the  relation  of  sureties  merely — Mann  being  primarily 
liable  as  principal,  as  was  also  his  estate.  The  act  of  the 
plaintiff  in  uniting  in  the  petition  for  the  discharge  of 
Mann  under  the  "two-third  act,"  under  which  the  latter 
was  discharged,  operated  as  a  release  of  the  defendant's 
and  Raymond's  estate. 

The  judgment  should  be  affirmed. 

Hoffman,  J. — The  plaintiff  stated  his  cause  of  action 
in  his  complaint,  to  be  an  employment  by  the  defend- 
ants, to  perform  the  mason  and  carpenter's  -work  of  the 
Broadway  theatre ;  that  he  did  the  work;  that  it  was  worth 
$28,664 ;  that  he  had  received  about  $10,000,  and  that  the 
balance  was  due  to  him. 

It  is  clear  upon  the  proofs,  that  the  original  employment 
was  by  Mann,  under  a  written  contract  made  with  him 
solely,  and  was  given  to  him  alone.  There  is  no  evidence 
of  any  direct  contract  between  the  plaintiff  and  Raymond ; 
none  of  any  engagement  between  them ;  none  of  Raymond's 
knowledge  of  this  contract ;  none  that  the  plaintiff,  when 
he  began  the  work,  or  at  any  period  of  its  progress,  looked 
to  Raymond  for  payment  or  security. 

The  plaintiff  in  his  reply,   admits  that  he   made    the 
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contract  with  Mann  as  stated  in  the  answer,  but  alleges 
that  he  made  it  under  false  representation  by  Mann,  that 
he  alone  was  interested,  and  changes  his  ground  of  action, 
and  seeks  to  make  Raymond  responsible  on  the  theory  that 
both  defendants  were,  at  the  time  of  the  contract,  jointly 
interested  in  the  erection  of  the  building,  and  in  the  work 
and  the  materials  furnished  by  the  plaintiff  in  pursuance 
of  the  contract,  but  of  which  interest  he  was  ignorant 
until  some  time  thereafter ;  that  the  work  was  done,  and 
the  materials  furnished  for  their  joint  benefit. 

Raymond  w^s  the  owner  of  the  ground  on  which  the 
theatre  was  built.  Presumptively,  the  title  to  the  building 
itself  was  in  him.  His  declarations  as  to  being  the  owner, 
are  proven.  His  intervention  in  the  purchasing  of  lumber, 
his  supervision  and  direction  as  to  the  plans  and  work, 
are  shown  in  the  testimony.  His  and  Mann's  joint  notes 
•were  to  have  been  given  to  CoUyer.  His  indorsements 
were  given.  In  short,  there  is  much  evidence  to  prove 
some  joint  concern  and  interest  between  Mann  and  Ray- 
mond in  the  theatre. 

The  referee  has  not  passed  upon  this  evidence.  He  finds 
that  there  was  a  contract,  that  it  was  not  produced,  nor 
its  contents  proved.  That  the  plaintiff  could  not  recover 
without  the  production  of  the  contract,  or  proof  of  its 
terms. 

But  had  the  referee  found  the  facts  as  the  evidence  war- 
rants, there  would  have  been  found  either  some  unknown, 
undefined  community  of  interest  between  Mann  and  Ray- 
mond in  the  theatre,  or  the  sole  ownership  in  Raymond. 
The  former  would  not  have  been  sufficient  to  make 
Raymond  liable,  under  the  decision  in  Porter  v.  McClure, 
(15  Wend.  187;)  the  latter  is  not  preceded  upon  as  a 
ground  of  action,  and  naked  ownership,  without  contract, 
recognition,  or  proven  agency,  would  not  be  enough. 

The  contract  is  shown  to  have  been  diligently  sought  for 
by  the  plaintiff,  and^  not  found.  The  papers  of  Mann 
appear  to  have  come  to  Houghton's  hands,  and  no  copy 
of  the  agreement  has  been  found. 
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The  contents  of  the  contract  are  stated  to  a  great 
extent  by  the  witness  Trimble.  He  says  the  compensation 
was  between  |15,000  and  $20,000.  The  plaintiff  admits  in 
his  complaint,  that  he  has  been  paid  $10,000. 

The  reply,  as  before  observed,  admitted  the  making  of 
the  contract  with  Mann,  and  proceeds  upon  the  joint 
interest,  and  consequent  joint  liability,  of  Raymond  with 
Mann;  it  then  sets  forth,  that  after  the  plaintiff  had  per- 
formed the  labor  and  famished  the  materials,  Mann,  without 
any  sufficient  cause,  refused  to  permit  him  to  proceed  with 
the  contract,  and  finish  the  same  in  pursuance  of  the  terms 
thereof.  He  therefore  committed  a  breach  thereof,  and 
the  plaintiff  is  therefore  entitled  to  recover  the  value  of 
the  work  and  labor,  Ac,  without  reference  to  the  contract, 
and  as  though  .the  same  had  not  been  made. 

In  respect  to  this,  the  referee  finds,  "  that  the  work  in 
question  was  not  finished  by  the  plaintiff,  and  there  is  no 
evidence  that  the  plaintiff  was  improperly  prevented  from 
completing  it,  or  that  he  was  improperly  discharged." 

In  respect  to  the  first  clause  of  this  finding,  it  is  no 
doubt  literally  true,  upon  Trimble's  evidence,  although 
only  some  little  things  were  left  to  be  done.  As  to  the  last, 
we  agree  with  the  referee.  There  was  some  trouble,  and 
the  plaintiff  was  told  to  go  out  of  the  building,  and  never 
show  his  face  there  again. 

The  plaintiff  seeks  to  make  Raymond  responsible  for  a 
wrongful  act  of  Mann,  in  preventing  the  due  execution  of 
a  contract,  and  thereby  giving  him  a  right  to  resort  to  an 
action  for  value,  independently  of  the  contract.  He  has 
proved  that  a  difficulty  arose  between  him  and  Mann,  and 
that  the  latter  sent  him  from  the  premises.  It  seems  to  me 
he  has  wholly  failed  in  supporting  his  allegation. 

It  deserves  notice,  that  the  work  of  the  plaintiff  was 
completed  about  September,  184*7,  and  he  does  not  sue  until 
March,  1851. 

I  think,  that  upon  the  case  made,  the  plaintiff  h^s  not 
made  out  a  sufficient  ground  for  abandoning  the  contract, 
and  going  upon  a  quantum  meruit ^  as  against  Mann.     There- 
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fore  he  must  fail  as  against  Raymond,  conceding  they  were 
jointly  liable  ;  and  certainly  he  has  not  made  out  a  ground 
of  action  on  the  contract. 

I  think  the  referee  is  right,  on  this  ground,  in  his  decision. 

There  is  another  point  in  the  case  not  noticed  in  the 
findings,  but  of  importance. 

The  supplemental  complaint  of  July,  1855,  states,  that 
on  or  ^bout  the  day  of  1851,  the  plaintiflF,  pursuant 
to  the  statute  in  such  case  provided,  united  with  Mann  in  a 
petition  for  the  discharge  of  the  said  Mann,  from  his  debts, 
in  accordance  with  act  3,  title  1,  ch.  5,  of  part  2  of  the 
Revised  Statutes,  commonly  known  as  the  *'  two-third  act," 
and  upon  such  petition,  the  said  Mann  was  duly  discharged 
from  his  debts,  including  the  cause  of  action  of  the  plain- 
ti£f  set  forth  in  the  original  complaint. 

This  being  put  in  issue  by  the  answer  of  the  present 
defendants,  was  proven  by  the  plaintiff,  the  discharge  being 
granted  the  18th  of  September,  1851.  The  action  was 
commenced  March  13,  1851.  Mann  made  no  defense,  and 
died  insolvent,  in  July,  1855.  Raymond  answered  in  April, 
1851,  and  died  March,  1854.  On  the  24th  July,  1855,  an 
order  was  issued  continuing  the  action  against  the  repre- 
sentatives of  Raymond,  the  present  defendants,  under  the 
supplemental  complaint. 

The  union  of  the  plaintiff,  with  Mann,  in  procuring  the 
discharge,  was  equivalent  to  a  release  by  him,  of  Mann, 
from  this  liability ;  and  it  seems  to  me  operated  to  dis- 
charge Raymond  from  a  liability  which  the  plaintiff  insists 
was  a  joint  one.  (Parsons  on  Con.  vol.  1,  23,  24,  and  cases 
in  notes.) 

I  understand  that  the  general  term  may  look  into  the 
evidence,  and  act  upon  facts  proven  thereby,  to  sustain  a 
referee's  decision,  although  not  found.  The  diflSculty  is, 
that  the  Court  of  Appeals  may  not  do  this,  and  must  have 
the  facts  specially  found.  The  thirty-eighth  rule  of  the 
Supreme  Court  meets  this  case,  as  I  understand  it.  I  think 
the  judgment  should  be  affirmed. 
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BoswoRTH,  Ch.  J. — The  fact  of  a  partnership  between 
Mann  and  Baymond,  in  the  theatre  building,  or  in  that  and 
the  land  on  which  it  stood,  is  neither  found  nor  proved. 

There  is  a  diflFerence  between  a  joint  interest  and  part- 
nership. There  may  have  been  a  joint  interest ;  that  is, 
Raymond  may  have  owned  the  land,  and  have  been  under 
obligation  to  Mann  to  pay  some  part  of  the  co^t  of  the 
building,  and  still  Mann's  contracts  not  affect  Raymond ; 
nor  Mann's  acts  be  Raymond's  acts. 

On  the  facts  as  found,  the  judgment  is  right ;  and  I  do 
not  think  the  evidence  warrants  the  finding  of  any  facts 
which  would  make  Raymond  liable  to  the  plaintiff,  as  a 
contractor  with  him,  either  solely,  or  jointly  with^Mann. 

Robertson,  J. — This  was  an  action  against  two'  persons 
for  work  and  labor  done  for  them  jointly,  in  the  erection  of 
a  building  in  the  city  of  New  York,  on  land  belonging  to 
one  of  them,  called  the  Broadway  theatre. 

On  the  trial,  it  appeared  that  the  building  in  question 
was  erected  under  a  contract,  under  seal,  executed  by  one 
party  alone.  The  loss  of  the  instrument  was  proved,  and 
.an  attempt  was  made  to  prove  its  contents.  The  only  wit- 
ness examined  as  to  them,  was  able  to  state  part  of  the 
work  to  be  done,  but  was  unable  to  state  the  compensation 
within  $5,000,  or  how  it  was  to  be  paid,  although  it  was 
payable  in  installments.  He  was  able  to  state  there  was  a 
time  limited  for  its  fulfillment,  but  was  unable  to  state 
when  it  was,  nor  whether  it  was  before  the  plaintiff  quit 
work.  The  right  of  recovering  for  work  done,  on  a  general 
complaint,  although  there  was  a  special  contract,  depends 
upon  the  terms  of  such  contract.  If  it  specify  a  particular 
time  and  the  work  is  not  finished,  the  mechanic  cannot  re- 
cover for  what  he  has  done  by  that  time ;  and  it  is  not  suffi- 
cient where  work  has  been  done  under  a  contract  to  prove 
enough  of  its  contents  to  show  merely  that  the  work, 
as  done,  corresponded  with  that  specified.  The  party 
against  whom  the  claim  is  made,  is  not  to  suffer  from  the 
defect  of  the  evidence  ;  he  is  entitled  to  have  the  whole 
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contents  laid  before  the  court  to  see  if  tliere  be  not  some 
drawback  on  the  plaintiff's  right  to  recover,  as  if  the  instru- 
ment itself  were  in  court,  to  have  the  whole  of  it  read. 
The  failure  of  the  plaintiff  to  prove  the  whole,  should  not 
be  a  detriment  to  the  defendant.  The  case  of  Ladue  v. 
Seymour,  (24  Wend.  60,)  is  directly  in  point,  and  the  rea- 
soning of  Justice  Bronson,  is  unanswerable.  It  settles  the 
question,  that  the  proof  of  the  existence  of  a  written  con- 
tract, is  sufficient  answer  to  an  action  upon  a  quantum  me- 
runit  and  valebant,  for  work  and  materials,  and  that  the  plain- 
tiff is  bound  to  prove  all  the  contents  of  such  contract  to 
show  that  there  was  no  obstacle  to  his  recovery  therein. 

The  other  objection,  of  the  contract  being  under  seal, 
and  with  only  one  of  the  parties  sued,  was  equally  fatal, 
although  not  noticed  by  the  referee. 

For  these  reasons,  as  well  as  those  assigned  by  my  breth- 
ren of  the  court,  I  concur  in  thinking  the  report  of  the 
referee  should  be  affirmed. 

Judgment  affirmed. 


The  Bridgeport  Fire  and  Marine  Insurance  Company, 
Plaintiffs  and  Appellants,  v.  Thomas  Wilson  et  al., 
Defendants  and  Respondents. 

1.  A  bond  (from  the  defendants  to  the  plaintiffs)  with  a  condition  that  if  the 
plaintiffs  shall  pay  a  specific  snm  of  money  as  therein  designated,  the 
defendants  will  ^*  indemnify  and  save  harmless,  the  plaintiffs,  from  all 
actions  and  suits,  both  in  law  and  in  equity ^  and  fVom  all  loss,  cost,  and 
damage,  by  reason  of  the  payment  of  said  sum  of  money  as  aforesaid/'  is 
an  indemnity  against  actual  damage  only. 

2.  A  suit  against  the  plaintiffs  by  a  third  person  to  recover  the  same  moneys 
and  judgment  therein,  and  payment  thereof,  no  notice  of  the  pendency  of 
smch  suit  having  been  given  to  the  defendants,  do  not  per  se  establish  prima 
facie,  a  right  of  action,  against  the  defendants,  on  such  bond. 

2.  A  judgment,  in  such  a  case,  only  proves  rem  ipeam,  as  against  the  indem- 
nitors. It  is  not  even  prima  facie  evidence  against  them,  of  the  facts  pur- 
porting to  be  established  by  it. 

(Before  Boswo&th,  Ch.  J.  and  Hoffman  and  Robertson,  J.  J.) 
Heard  December  11,  decided  December  29,  I860. 
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Appeal  by  the  plaintiffs,  from  a  judgment  against  them, 
rendered  on  a  trial  had  before  Gh.  J.  Bosworth^  and  a  jury, 
and  from  an  order  denying  a  new  trial. 

The  suit  is  upon  a  bond  of  indemnity,  executed  to  the 
plaintiffs  by  the  defendants,  Thomas  Wilson,  James  E.  Goll, 
and  Henry  P.  Wilson,  composing  the  firm  of  Wilson,  Goll  tr 
Co.,  as  principals,  and  by  Henry  Brewster,  as  surety. 

The  plaintiffs,  a  Connecticut  corporation,  on  the  Slst  of 
March,  1855,  insured  the  goods  of  Wage  4*  Scott,  of  Buf- 
falo, N.  Y.,  against  damage  by  fire.     A  loss  occurred,  which 
was  adjusted  at  $603.45,  though  claimed  to  bo  greater.   On 
the  18th  of  July,  1855,  Wilson,  GoU  &  Co.,  creditors  of 
Wage  &  Scott,  commenced  suit  by  attachment,  in  Connecti- 
cut, to  obtain  application  of  this  $603.45 ;  proceeded  to 
judgment  and  execution  ;  demanded  payment  to  them  of  the 
$603.45,  which  was  paid  by  the  plaintiffs,  upon  the  bond  in 
suit  being  giyen  to  the  plaintiffs.     Since  then,  one  Bamum^ 
as  assignee  of  Wage  <&  Scott,  sued  the  plaintiffs  on  said 
policy,  in  the  Buffalo  Superior  Court,  obtained  a  decision 
in  his  favor  March  17,  1856,  and  judgment  April  25,  1856, 
for  $851.91  damages,  and  $93.79  costs,  which  the  plaintiffs 
have   paid.     Thereupon  the   plaintiffs   bring  this  suit  to 
recover  the  money  so  paid,  with  interest.     They  did  not 
notify  the  present  defendants  of  that  suit  until  after  it  had 
been  tried  and  decided ;  and  although  informed  that  the 
assignment  to  Barnum  was  antedated  to  a  day  prior  to  the 
commencing  of  the  suit  in  Connecticut,  and  was  otherwise 
fraudulent,  they  did  not  set  up  any  such  defense,  nor  even 
the  fact  that  they  had  paid  the  amount  of  the  loss,  as 
adjusted,  to  Wilson,  Goll  &  Co.,  under  and  by  force  of  their 
suit  in  Connecticut,  and  the  proceedings  had  and  judgment 
recovered  therein.     The  chief  justice,  at  the  close  of  the 
evidence,  dismissed  the  complaint.      The  facts,   and  the 
condition  of  the  bond,  are  stated  with  particularity  in  the 
opinion  of  the  court.     From  an  order  denying  a  motion  for 
a  new  trial,  and  from  the  judgment  subsequently  entered, 
this  appeal  is  taken. 


I 
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E.  Seeleyt  for  Appellant. 

I.  The  defendants  knew  of  the  pendency  of  the  suit  at 
Buffalo,  before  it  was  tried. 

•  n.  The  plaintiffs  were  not  bound  to  give  notice  of  ita 
pendency.  The  language  of  the  bond  does  not  require  it. 
{DouglassY.  Howland,  24 Wend.  35;  Birksv.  Trippety  1  Saund. 
32;  Ropelyey.  Prince,  4  Hill,  119;  Duffield  v.  Scott,  3  T. 
R.  374 ;  Smith  v.  Compton,  3  Bar.  &  Ad.  407  ;  Aherdetn  v. 
Blackmar,  6  Hill,  324  ;  Lee  v.  Clark,  1  Hill,  56 ;  Westervelt 
V.  Smith,  2  Duer,  449  ;  Thomas  v.  Huhbell,  15  N.  Y.  R.  407.) 

ni.  With  notice,  the  party  is  estopped  from  questioning 
the  judgment ;  without  ?iotice,  he  is  admitted  to  show  there 
was  a  defense.  The  judgment,  in  the  latter  case,  is  prima 
facie  eridence  of  the  indemnitor's  liability.  This  is  so, 
though  the  bond  be  regarded  as  a  mere  bond  of  indemnity. 

rV.  This  bond  belongs  to  that  class  of  cases  where  "the 
contract  of  indemnity  is  held  to  stipulate  for  the  result  of 
a  litigation  to  which  the  indemnitor  is  not  a  party,  and  to 
make  his  liability  depend  upon  the  result."  {Thomas  v. 
Huhbell,  15  N.  Y.R.  407;  Westervelt  v.  Smith,  2  Duer,  449 ; 
Chacev.  Hinman,  8  Wend.  452;  Wartoick  v.  Richardson,  10 
Mess  &  Welsby,  284.) 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

James  W.  Gerard,  Jr.,  for  Respondent. 

L  There  was  no  notice  of  the  suit  in  Buffalo,  to  Wilson, 
Goll  A  Co.,  until  after  trial  and  judgment  there. 

If  notice  had  been  given  to  Wilson,  Goll  &  Co.,  and  they 
had  been  present  at  the  trial,  they  could  have  done  nothing, 
inasmuch  as  the  Bridgeport  company  had  not  set  up  their 
defenses. 

XL  Consequently,  there  was  no  proof  o{  the  assignment  of 
Wage  &  Scott  to  Barnum,  or  of  any  fact  whatever,  con- 
tained in  the  Buffalo  judgment;  the  judgment  not  being 
proof  per  se  of  the  assignment,  much  less  that  it  was  made 
on  the  9th  of  July,  as  against   the  present  defendants, 


430  CASES  IN  THE  SUPERIOR  COURT. 

The  Bridgeport  Fire  and  Marine  Ins.  Go.  y.  Wilson. 

(strangers  to  it,)  nor  was  it  proof  of  any  otber  facts  con- 
tained therein.  (  Thomas  v.  Huhhell  and  others^  15  N.  Y.  Rep. 
405 ;  and  also  18  Barb.  9,  where  all  the  cases  are  reviewed ; 
Kettle  V.  Lipe^  6  Barb.  46Y;  Clark  v,  Montgomery,  23  Barb. 
464;  Morris  v.  Lucas,  8  Blackford,  9;  Burrill  v.  West,  2. 
New  Hamp.  190 ;  Lewis  v.  Knox,  2  Bibb.  453 ;  KingY,  JVor- 
man,  4  C.  B.  884,  old  series.) 

III.  The  Bridgeport  Insurance  company  knew  of  the 
defense  of  Wilson,  GoU  &  Co.,  and  that  they  claimed  the 
assignment  to  be  fraudulent,  and  to  have  been  antedated. 

And  they  should  have  interposed  that  as  a  defense,  and 
also  the  attachment  and  payment  to  Wilson,  Goll  &  Co., 
under  the  attachment,  but  they  did  not  set  up  such  defense 
of  fraud  in,  and  antedating  of  the  assignment,  nor  tho 
attachment  in  Connecticut,  and  the  payment  under  it, 
although  they  undertook  the  defense  of  the  suit. 

The  judgment  should  be  affirmed. 

By  the  Court.  Hoffman,  J. — The  plaintiffs  in  this  action, 
a  Connecticut  corporation,  had.  on  the  31st  of  March,  1855, 
executed  to  the  firm  of  Wage  &  Scott,  of  Buffalo,  N.  Y.,  a 
fire  policy  on  goods,  for  the  sum  of  $1,000.  In  May,  1855, 
the  property  insured,  was  damaged  by  fire,  and  the  amount 
of  the  loss  was  adjusted  at  $603.45.  The  plaintiffs  were 
ready  to  pay  the  assured  the  amount  as  adjusted,  when,  on 
the  18th  of  July,  1855,  Wilson,  Goll  &  Co.,  merchants  in 
New  York  city,  and  creditors  of  Wage  if  Scott,  brought  an 
action  by  foreign  attachment,  against  Wage  &  Scott,  and 
caused  the  sum  of  money  due  to  the  latter  from  the  plaintiffs, 
to  be  attached  in  that  action,  under  the  laws  of  Connecti- 
cut, thereby  creating  a  lien  on  such  sum  of^money.  On  tho 
third  Tuesday  of  October,  1855,  Wilson,  Goll  &  Co.,  recov- 
ered judgment  in  their  action,  and  execution  was  immedi- 
ately issued  thereupon. 

In  November,  1855,  demand  being  made  of  the  plaintiffs 
that  they  should  pay  the  $603.45,  to  the  officer  having  the 
execution,  payment  was  agreed  to  be  made  by  the  present 
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plaintiffs,  on  receiving  a  bond  of  indemnity,  which  is  the 
subject  of  the  present  action. 

That  bond  is  dated  at  the  city  of  New  York,  on  the  9th 
of  November,  1855,  and  is  executed  by  the  defendants, 
three  of  whom  are  members  of  the  firm  of  Wilson,  GoU  & 
Co.,  and  the  other,  Henry  Brewster,  executes  it  as  a  surety. 

The  bond  recites  the  action  brought  by  the  firm  of  Wilson, 
GoU  &  Co.,  on  the  18th  of  July,  1855 ;  service  of  an  attested 
copy  of  the  writ  upon  the  plaintiffs,  as  trustees  and  debtors 
of  the  defendants  in  the  writ ;  the  judgment  recovered  in 
October,  1855;  the  execution  dated  the  8th  of  November, 
1855;  and  an  admission  by  the  present  plaintiffs,  that  they 
are  indebted  to  Wage  A  Scott,  in  the  sum  of  $603.45,  and 
were  so  indebted  at  the  time  of  the  service  of  a  copy  of 
the  writ. 

The  condition  of  the  bond,  is  as  follows  \ 

"  Now,  the  condition  of  this  obligation  is  such,  that  if  the 
said  Bridgeport  Fire  and  Marine  Insurance  company,  shall 
pay  to  the  officer  to  whom  said  execution  is  directed,  and  who, 
by  virtue  thereof,  shall  make  demand  of  said  insurance  com- 
pany, of  the  goods  and  effects  in  their  hands,  of  said  Wage 
&  Scott,  said  sum  of  $603.45 ;  and  if  we,  the  said  obligors, 
shall  indemnify  and  save  harmless,  the  said  insurance  com- 
pany, from  all  suits  and  actions,  both  in  law  and  equity, 
and  from  all  loss,  cost  and  damage  by  reason  of  the  pay- 
ment of  said  sum  of  money  as  aforesaid,  then  this  obliga- 
tion to  be  null  and  void,  and  otherwise  to  be  and  remain  in 
full  force  and  effect." 

On  the  lYth  of  March,  1856,  judgment  was  ordered  in 
the  Superior  Court  of  Buffalo,  in  favor  of  Austin  Barnum, 
as  assignee  of  said  Wage  &  Scott,  of  their  claim  and  rights 
Tinder  the  said  policy  and  to  the  said  loss,  against  the  pre- 
sent plaintiffs,  for  the  sum  of  $851.91.  The  cause  was  tried 
before  a  judge,  a  jury  being  waived,  and  judgment  as 
aforesaid,  was  directed  to  be  entered  accordingly,  which 
was  done  on  the  25th  of  April. 

The  plaintiffs,  in  their  complaint  in  this  action,  aver,  that 
such  suit  in  Buffalo,  was  commenced  on  the  29th  of  August, 


432  CASES  IN  THE  SUPERIOR  COURT. 


The  Bridgeport  Fire  and  Marine  Ids.  Co.  t.  Wilson. 

1855,  by  Barnum,  as  assignee  of  Wage  k  Scott,  of  their 
claim  and  demand  upon  the  policy ;  that  of  such  suit,  the 
present  defendants,  who  are  members  of  the  firm  of  Wilson,' 
Goll  &  Co.,  had  notice ;  that  they  were  to  undertake  the 
defense  of  such  suit,  and  that  it  was  the  claim  made  in 
such  suit  which  should  have  been  recited  in  the  bond  now 
sued  upon,  and  which  it  was  meant  to  be  indemnified  . 
against. 

The  fact  of  the  commencement  of  Barnum's  action,  in 
August^  1855,  was  put  in  issue  ;  and  the  plaintiffs  here  have 
failed  to  prove  it.  There  is  some  slight  evidence,  as  in 
Chatfield's  answer  to  the  sixth  interrogatory,  tending  to 
establish  it.  Even  he  qualifies  this  by  saying,  if  not  com* 
menced,  it  was  threatened.  On  the  other  side,  it  appears, 
that  although  the  summons  is  dated  the  27th  of  August, 
1855,  the  complaint  was  not  sworn  to  until  the  20th  of 
November,  1855,  and  the  answer  therein  was  sworn  to  on 
the  12th  March,  1856. 

It  is  clear,  upon  the  testimony,  that  the  claim  made  by 
Barnum,  as  assignee,  was  known  to  the  present  plaintiffs 
before  and  at  the  time  of  executing  the  bond  sued  on ;  and 
Ives,  (who  drew  it,)  deposes  that  the  company  believed  the 
claim  of  Barnum  to  be  fraudulent.  By  the  28th  of  July, 
1855,  the  firm  of  Wilson,  Goll  &  Co.,  knew  of  the  claim; 
that  there  was  an  assignment  from  Wage  &  Scott  to  Bar- 
num, and  stated  their  objections  to  its  validity.  In  the 
spring  of  1856,  they  conversed  with  an  oflScer  of  the  com- 
pany (the  plaintiff's)  about  the  suit. 

At  sometime,  but  when  is  not  proven,  the  agent  of  the 
company  at  Buffalo,  had  obtained  a  copy  of  the  assignment 
to  Barnum,  and  sent  it  to  the  company.  The  officers  of  the 
company,  or  one  of  them,  suspected,  as  they  or  he  stated, 
the  assignment  was  antedated^  or  in  some  manner  fraudu- 
lent. When  such  statement  was  made,  or  such  information 
acquired,  or  its  precise  nature,  is  not  shown  by  Brewster]  but 
Ives  fixes  it  about  the  time  of  the  negotiation  for  payment 
to  the  defendants,  and  before  the  bond.  There  is  no  proof 
of  the  defendants'  actual  knowledge  of  the  pendency  or 
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progress  of  the  suit  by  Barnum,  or  of  any  information  as 
to  it,  before  March,  1856.  Then  being  informed  of  the 
decision,  (which  is  dated  March  17,  1856,)  they  write 
various  letters  #f  complaint  to  officers  of  the  company,  and 
instructions  for  eflForts  to  obtain  a  new  trial. 

The  date  of  the  jurat  to  the  complaint  of  Barnum,  and 
to  the  answer  thereto,  has  been  before  stated,  viz.,  the  20th 
of  November,  1855,  and  the  12th  of  March,  1856.  The 
complaint  states  the  policy  and  loss,  and  an  assignment  to 
Barnum,  purporting  to  be  dated  the  9th  of  July,  1855. 
The  answer  denies  that  the  goods  suflFered  damage  to  four- 
fifths  of  their  value ;  states  that  the  defendants  left  the 
plaintiff  to  prove  his  alleged  assignment,  and  avers  that 
there  was  another  policy  upon  the  goods  in  another  com- 
pany, made  without  their  consent. 

Two  days  after  this  answer,  viz.,  on  the  14th  of  March, 
1856,  the  trial  was  had. 

It  is  in  evidence,  that  counsel  was  employed  by  the  plain- 
tiffs in  this  action,  to  defend  the  Barnum  suit ;  and  that 
their  agent,  Bre^oster,  gave  him  what  information  as  to 
facts,  he  possessed. 

The  judge,  on  the  trial  of  the  present  action,  excluded 
evidence  to  the  point  that  the  agreement,  when  the  money 
-was  paid  and  the  bond  sued  on  was  given,  was,  that  Wilson, 
GoU  &  Co.,  were  to  take  care  of  and  defend  the  action  by 
Barnum ;  or  that  the  bond  was  given  especially  to  indem- 
nify against  the  Barnum  claim.  The  evidence  was  rightly 
excluded. 

It  remains  to  be  noticed,  that  in  the  letter  of  Wilson, 
GoU  &  Co.,  to  Brewster^  of  the  Slst  of  July,  1855,  they 
inform  him,  that  Wage  &  Scott  had  told  one  of  them  at 
Buffalo,  on  the  11th  or  12th  of  that  July,  that  they  had 
not  assigned,  and  should  not  assign  their  claim  against  the 
company.     This  letter  the  plaintiffs  produce. 

Thus,  the  case  is  presented,  that  without  the  defendants 

being  under  any  express  or  necessary  obligation  to  defend 

the  Barnum  action  and  relieve  the  plaintiffs  from  guarding 

against  it,  with  the  duty  remaining  upon  the  plaintiffs  to 
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defend  that  suit,  and  their  actually  recognizing  that  duty 
by  employing  counsel,  they  did  set  up  defenses  which 
turned  out  to  be  either  fictitious,  or  incapable  of  proof  if 
honestly  alleged ;  and  they  omitted  to  s#  up  the  defense 
of  the  attachment  suit  of  Wilson,  GoU  &  Co.,  and  payment 
under  it,  and  the  suspected  fraud  in  and  antedating  of  the 
assignment. 

It  is  not  a  question  whether  they  might  not  in  Novem- 
ber, 1855,  have  fully  apprised  the  defendants  of  all  their 
information,  and  put  them  upon  the  task  of  a  defense.  The 
question  is  whether,  in  the  case  of  an  utter  neglect  pro- 
perly to  defend,  with  means  of  a  probably  ample  defense 
at  their  command,  when  they  had  assumed  and  undertaken 
such  defense,  they  may  yet  hold  these  parties  responsible 
upon  their  bond  of  indemnity  ? 

It  is  insisted  that  the  law  makes  them  liable. 

The  Court  of  Appeals  in  Thomas  v.  Hubbell,  (15  N.  Y. 
Bep.  405,)  advert  to  a  class  of  cases  in  which  ^^  an  indem- 
nitor is  concluded  by  the  result  of  a  suit  against  the  per- 
son whom  he  has  undertaken  to  indemnify,  upon  the  ground 
that  such  is  the  fai^  interpretation  of  the  terms  of  the  con- 
tract." The  case  f^f  t><mglass  v.  Howland,  (24  Wend.  35,) 
fully  discusses  this  question,  and  shows  *'  that  the  cases 
whieh  have  applied  it,  are  not  departures  from,  or  excep- 
tions to,  the  general  rule,  that  a  judgment  concludes  only 
parties  and  privies,  but  do  not  fall  within  that  rule  at  all ; 
being  dependent  upon  the  principle  that  one  may  contract 
to  be  answerable  to  another  upon  such  lawful  conditions  as 
he  pleases." 

**  It  is,  however,  well  settled,  where  parties  sustain  the 
relation  which  existed  between  the  parties  to  this  suit,  that 
the  party  entitled  to  be  indemnified,  may  throw  upon  the 
indemnitors  the  burthen  and  risk  of  the  primary  litigation 
by  giving  them  the  opportunity  of  defending  the  original 
suit.  It  then  becomes  the  defense  of  the  indemnitors,  and 
they  are  concluded  by  its  results,  at  least  in  the  absence  of 
fraud  or  collusion  between  the  prosecuting  party  and.  him 
whom  they  are  bound  to  defend." 
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"  Notice  of  the  action  against  the  sheriff,  was  given  to 
Hubbell,  the  deputy  sheriff,  but  not  to  the  other  parties,  the 
obligors  on  the  bond,  his  sureties.  It  was  held  that  the 
judgment  against  the  sheriff  did  not  bind  them." 

"  The  condition  of  the  bond  to  the  sheriff  in  that  case, 
was,  that  Hubbell  should  well  and  faithfully,  in  all  things, 
perform  and  execute  the  duties  of  deputy  sheriff  without 
fraud,  deceit  or  oppression."  For  his  fault,  the  sheriff  was 
subjected  to  a  judgment.  It  was  not  enough  to  take  the 
case  out  of  the  general  rule  which  declares  the  effect  of 
judgments  as  to  strangers,  that  they  conclusively  prove 
rem  ipsam^  and  nothing  else. 

The  case  of  Westervelt  v.  Smith,  (2  Duer,  449,)  is  men- 
tioned as  having  been  reviewed  in  the  Court  of  Appeals, 
and  put  upon  the  ground  that  it  fell  within  the  class  of 
cases  in  which  one  has  stipulated  to  be  bound  by  the  event 
of  a  suit  between  strangers.  In  that  case,  Dunlap,  the 
deputy  sheriff,  gave  a  bond,  with  sureties  to  Westervelt,  to 
keep  him  harmless,  touching  the  execution  of  writs,  pro- 
cess, &c.,  and  of  and  from  all  issues,  fines,  demands,  dam- 
ages, costs  and  charges  whatever,  here^ifter  to  be  produced, 
imposed,  prosecuted,  demanded,  *  or "  demandable,  of  or 
against  said  Westervelt,  for  or  by  reason  of  any  neglect  of 
said  Dunlap,  in  executing  wrongfully,  or  neglecting  to  exe- 
cute the  office  of  deputy  sheriff  for  the  county  of  New 
York.  The  action  was  against  the  surety..  Judgments 
against  the  sheriff,  on  account  of  a  neglect  of  duty  of  the 
deputy,  were  given  in  evidence.  Dunlap  had  been  present 
at  the  trial.  The  court  concluded  that  he  had  notice  of  the 
Buits,  and  an  opportunity  to  defend. 

The  judgments  were  determined  to  have  been  rightly 
admitted  in  evidence,  and  nothing  appearing  to  impair 
their  force,  the  plaintiff,  the  sheriff,  had  judgment.  A  great 
number  of  cases  are  examined.  The  great  majority  of 
them  are  of  bonds  by  deputies,  or  subordinate  officers,  for 
the  faithful  discharge  of  official  duties. 

Whatever  just  ground  may  exist  for  distinguishing  Wes- 
tervelt V.   Smithy  from  Thomas  v.  Hubbell,  (as  it  must  be 


436  CASES  IN  THE  SUPERIOR  COURT. 

The  Bridgeport  Fire  and  Marine  Ins.  Co.  v.  Wilson. 

a88umed  there  does  exist,)  the  principle  now  definitely  set- 
tled is,  that  the  court  must  find  in  the  instrument  of  indem- 
nity, a  stipulation  that  the  parties  will  be  bound  by  a  judg- 
ment which  may  be  obtained  against  others,  without  their 
privity.  That  this  must  appear  from  express  terms,  is  not 
requisite ;  but  it  must  be  plainly,  if  not  necesaanily  infer- 
able from  the  instrument.  Many  cases  have  been,  perhaps, 
arbitrarily  decided,  that  in  certain  official  instruments,  it 
is  to  be' inferred  as  of  course. 

I  do  not  think  that  such  a  stipulation  is  to  be  found  in 
the  .condition  of  the  bond  in  question;  but  if  it  can  be  so, 
then  the  case  may  be  determined  upon  another  ground. 

Mr.  Justice  Bosworth,  in  Westervelt  v.  Smithy  says : 
'*  Where  a  want  of  good  faith,  industry  and  sound  discre- 
tion in  the  defense  of  the  suit  is  not  pretended,  notice  to 
the  surety  is  practically  an  idle  ceremony.  When  the  prin- 
cipal has  had  notice  of  the  suit,  has  actually  assumed  its 
defense,  and  it  has  been  fully  tried  on  its  merits,  with  the 
aid  of  all  the  information  relative  to  the  merits  possessed 
by  the  party  whose  conduct  is  the  subject  of  controversy, 
it  cannot  be  presumed  that  another  trial,  when  defended  by 
the  surety,  could  be  attended  with  any  different  result." 

Applying  these  rules  to  the  facts  here,  it  is  certain  that 
the  plaintiffs  have  failed  to  give  any  proof  of  notice  of  the 
action;  and  on  the  facts  of  the  case,  Barnum  ought  not  to 
have  recovered.  But  if  this  is  not  a  clear  result  from 
proven  facts,  yet  it  is  moat  certain,  that  a  defence  which 
would  probably  have  been  success  Ail,  has  been  wilfully,  or 
through  gross  negligence,  omitted  to  be  taken. 

It  appears  to  me  quite  clear,  that  the  judgment  should 
be  affirmed  with  costs. 

•  Ordered  accordingly. 
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William.  H.  Pollard,  Plaintiff  and  Respondent  v.  The 
New  York  and  New  Haven  Railroad  Company,  Defen- 
dants and  Appellants, 

1.  In  an  action  to  recover  damages  on  an  allegation,  and  where  the  plaintiff 
testiflefl  that,  while  standing  in  a  railroad  car  belonging  to  defendants, 
being  a  passenger  therein,  another  of  defendants'  cars  was  negligently,  and 
so  violently  propelled  against  it,  that  plaintiff  was  suddenly  flang  headlong 
through  the  car,  and  injured — it  is  not  error  in  the  judge  to  refuse  to 
charge,  that  if  the  jury  believe  that  the  injury  was  not  caused  by  the  car 
in  which  the  plaintiff  stood  being  collided  against, ''  as  testified  to  by  him,'' 
then  he  is  not  entitled  to  recover,  even  though  the  defendants  have  given 
evidence, ''  from  experience  and  the  laws  of  motion,"  tending  to  show  that 
such  a  collision  would  throw  a  person  backward  instead  of  forward;  there 
being  evidence,  otherwise  uncontradicted,  that  the  plaintiff  was  in  fact 
thrown  forward  by  the  collision  and  injured. 

2.  An  instruction,  that  if  the  jury  believe  It  impossible  that  the  injury  could 
have  been  occasioned  in  the  manner  stated  by  the  plantiff,  he  could  not 
recover;  but  that  it  was  not  essential  to  his  right  to  recover,  that  the  injury 
should  have  occurred  precisely  as  he  alleged — it  was  enough  that  he  was 
thrown  down  and  injured  by  the  collision,  by  the  negligence  of  the  com- 
pany, without  fkult  on  his  part,  is,  in  substance,  correct,  and  a  (till. and  Just 

response  to  the  requested  instruction. 
8.  It  is  not  error  to  refuse  to  charge,  that  the  plaintiff  could  not  recover,  if 
the  jury  believe  that  the  rule  of  the  company  was  that  the  passengers  who 
purchased  tickets  and  took  the  train  at  26th  street,  (the  place  where  plain- 
tiff bought  his  ticket  and  took  the  cars,)  should  take  seats  in  the  cars  which 
went  from  there;  and  that  this  was  generally  known  to  passengers  flrom 
there ;  that  there  was  room  for  him  in  the  car  which  went  fVom  there,  and 
that  he  might  have  taken  a  seat  in  such  car,  and  that  instead  of  taking 
such  car,  he  went  Into  the  car  (which  had  come  from  Canal  street)  where 
he  says  he  was  standing  when  he  was  thrown  down;  even  though  the 
defendants  have  given  evidence  of  such  a  rule  and  practice,  the  plaintiff 
having  testified,  without  contradiction,  that  '*  he  found  the  car  starting  from 
26th  street  to  be  full,  and  could  get  no  seat,  and  there  was  no  other  car 
there,"  and  it  being  conceded  that  such  rule  was  neither  printed  nor  com- 
municated to  the  public. 

(Before  Bosworth,  Gh.  J.,  and  Hoffmak  and  Robestsov,  J.  J.) 
Heard  December  8.  decided  December  29, 1860. 

This  case  comes  before  the  court  on  an  appeal  by  the 
defendants  from  a  judgment   in    favor  of  the    plaintiff, 
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entered  on  a  verdict  rendered  on  a  trial  had  before  Mr. 
Justice  Slosson,  and  a  jury,  on  the  28th  of  October,  1857. 

The  appeal  presents  only  questions  of  law,  and  these 
arise  on  exceptions  taken  at  the  trial,  to  the  refusal  of  the 
judge  to  charge  in  conformity  with  two  several  requests 
then  made  by  the  defendants. 

The  action  is  brought  to  recover  damages  for  an  injury 
to  the  plaintiff,  caused  by  the  defendants  uniting  two  cars 
of  the  morning  train  from  New  York  to  New  Haven,  on  the 
28th  of  March,  1854,  so  negligently  and  violently,  that  the 
plaintiff,  who  was,  at  the  time,  in  one  of  these  two  cars  as 
a  passenger,  and  standing  up,  was  thrown  down,  and 
received  the  injuries  complained  of. 

The  plaintiff  testified,  in  describing  the  cause  of  the 
injury,  that  he  was  at  the  rear  door  of  the  hindmost  of 
several  cars  connected  together,  and  to  a  locomotive, 
standing  on  the  track,  in  the  Fourth  avenue,  between  26th 
and  32d  streets,  and  forming  part  of  that  morning's  train ; 
that  ''there  was  no  seat  in  it  vacant  that  he  could  see; 
that,  whilst  standing  at  the  rear  door  looking  for  a  seat,  he 
was  suddenly  flung  headlong  through  the  car ;  but  before 
he  entirely  fell,  his  leg  partly  caught  in  the  end  of  a  seat, 
and  that  he  was  thrown  from  the  rear  door  of  the  car  to 
the  stove,  which  was  in  the  middle."  "  That  the  accident 
was  occasioned  by  another  car  (coming  up  in  the  rear) 
colliding  against  the  car  in  which  he  was,  with  great 
violence,  so  that  it  rebounded  eight  or  ten  feet." 

Charles  G.  Sesson,  gave  evidence  "  showing  that  he  was 
in  the  same  car  in  which  the  plaintiff  had  entered,  at  the 
time  of  the  injury,  and  corroborated  the  plaintiff's  evidence, 
as  to  his  being  thrown  from  the  door  to  the  middle  of  the 
car,  *  *  that  there  were  no  empty  seats ;  that  the  car, 
when  the  plaintiff  entered,  was  standing  perfectly  still 
upon  the  track,  and  was  struck  so  violently  by  another  car 
being  driven  up  behind,  and  colliding  with  the  car  in  which 
he  and  the  plaintiff  were,  that  he  noticed  that  persons  in 
the  car  were  pitched  forward,  and  that  a  person  standing 
up,  must  evidently  have  been  thrown  down." 
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John  Hcdliday,  testified  that  he  was  driving  for  defend- 
ants, ''the  car  immediately  behind  that  which  collided 
against  the  car  the  plaintiff  was  in ;  saw  the  colliding  car 
coming  back,  and  it  coupled  with  his,  and  it  did  not 
approach  so  fast  but  that  it  coupled  easily  with  his." 

The  defendants  gave  evidence  "tending  to  show  from 
experience,  and  by  the  laws  of  motion,  that  the  plaintiff 
coald  not  have  been  thrown  forward  and  injured  in  the 
manner  he  claims  to  have  been,  by  a  car  being  propelled 
against  the  rear  part  of  the  car  in  which  he  was  standing." 
The  case  also  states  that  "evidence  was  given  on  both  sides 
as  to  the  manner  of  driving  up  the  car,  or  coupling,  or 
attaching  it  to  the  other  as  bearing  on  the  fact  of  the 
injury,  and  the  question  of  defendants'  negligence,  and 
thereupon,  the  counsel  for  the  defendants,  asked  the  judge 
to  charge  the  jury.  First  That  if  they  believed  from  the 
evidence,  that  the  injury  to  the  plaintiff  was  not  caused  by  the 
car  which  was  coming  up,  being  propelled  against  the  car 
in  which  he  was  standing,  as  testified  by  him^  then  he  is  not 
entitled  to  recover." 

The  judge  charged  the  jury:  "That  if  they  believed  it 
to  be  impossible  from  the  evidence,  that  the  injury  to 
Pollard  could  have  been  occasioned  in  the  manner  stated 
by  him,  then  he  could  not  recover  in  this  action. 

"  That  if  the  injury  in  fact,  occurred  qs  stated  by  Pollard, 
the  company  would  be  liable,  unless  they  believed  that  his 
negligence  contributed  to  the  injury. 

"  That  in  order  to  recover,  he  must  prove  the  negligence 
alleged. 

"  That  improper  driving  of  the  car  which  came  up  behind 
that  in  which  the  plaintiff  stood,  or  want  of  care  in  con- 
necting the  cars,  would  be  negligence,  such  as  would  render 
the  company  responsible,  if  thereby  the  injury  was  caused ; 
the  plaintiff  being  free  from  blan^e. 

"  That  it  was  not  necessary,  to  entitle  the  plaintiff  to 
recover,  that  the  injury  should  have  occurred  precisely  as  he 
alleged  in  his  testimony;  if  the  jury  believed  from  the 
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evidence,  that  it  happened  without  any  default  on  his 
part,  and  from  negligence  on  the  part  of  the  company." 

No  exception  was  taken,  in  terms  or  form,  to  any  part  of 
the  charge  as  made. 

The  case  states  that  the  judge  refused,  under  the  evi- 
dence, to  charge  the  proposition  contained  in  said  request, 
to  which  refusal,  the  defendants'  counsel  then  and  there 
excepted. 

The  defendants  also  gave  evidence  tending  to  show  that 
by  the  practice  and  rules  of  the  dafendants,  which  regu- 
lations were  not  printed  or  communicated  to  the  public, 
persons  who  took  passage  from  that  depot,  were  always 
provided  with  a  car  or  cars  at  that  station  on  a  side  track 
at  that  street ;  and  that  a  porter  was  always  in  attendance 
there,  and  was  so  at  this  time,  to  notify  such  passengers, 
that  they  should  take  passage  in  such  car  or  cars,  and  not 
in  those  which  came  up  from  Canal  street,  which  were 
usually  filled  with  passengers.** 

The  defendants  also  requested  the  judge  to  charge, 
Second.  "  That  if  the  jury  believe  from  the  evidence,  that 
the  rule  of  the  company  was,  that  the  passengers  who  pur- 
chased tickets,  and  took  the  train  at  26th  street,  should 
take  seats  in  the  car  or  cars  which  went  from  there ;  and 
that  this  was  generally  known  to  passengers  from  there ; 
that  there  was  room  for  him  in  the  car  which  went  from 
there  to  receive  such  passengers,  and  that  he  might  have 
taken  a  seat  in  such  car ;  and  that  instead  of  taking  such 
car,  he  went  into  the  car  where  he  says  he  was  standing  at 
the  time  he  was  thrown. down,  then  he  is  not  entitled  to 


recover." 


The  judge  refused  to  charge  as  thus*  requested,  and  the 
defendants  excepted. 

The  plaintiff  had  testified,  without  contradiction,  that, 
"he  found  this  car  to  be  full,  and  could  get  no  seat,  and 
there  was  no  other  car  there." 

Wm.  Curtis  JSToyes,  for  Appellant. 
James  T,  Brady,  for  Respondant. 
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By  the  Court.  Bosworth,  Ch.  J. — ^No  motion  was  made 
for  a  new  trial,  on  the  ground  that  the  verdict  is  against 
evidence. 

There  is  no  ground  for  doubting  that  while  the  plaintiff 
was  standing  in  one  of  the  defendants'  cars,  another  of 
defendants'  cars  was  driven  or  propelled  against  it  so  vio- 
lently that  the  plaintiff,  by  reason  of  such  collision  of  the 
two  cars,  was  thrown  down  and  injured.  He  swears  to 
this  general  fact.  Sesson  corroborates  it.  Halliday  cor- 
roborates the  testimony  of  the  plaintiff  as  to  the  fact  of 
the  colliding  car  rebounding,  or  having  a  backward  motion 
given  to  it  by  reason  of  the  violent  or  forcible  contact, 
of  that  car  with  the  one  in  which  the  plaintiff  was.  If, 
then,  the  plaintiff  was  free  from  any  negligence  contributing 
to  his  injury,  and  was  injured  by  the  violent  manner  in 
which  the  two  cars  came  in  contact,  and  if  this  violent 
contact  resulted  from  the  negligence  of  the  defendants, 
the  plaintiff 's  right  to  recover  would  seem  to  be  clear. 

The  charge  itself  was  not  excepted  to.  And,  unless 
some  instruction  which  the  defendants  requested  should 
be  given  to  the  jury,  was  erroneously  refused,  no  error  was 
committed  which  can  be  reviewed  on  an  appeal  from  the 
judgment  alone. 

What  is  the  theory  on  which  the  defendants'  first  request 
seems  to  have  been  made?  The  plaintiff  had  testified 
''  that  the  accident  was  occasioned  by  another  car  collid- 
ing against  the  car  in  which  he  was,  with  great  violence," 
•  ♦  *  whereby  "  he  was  suddenly  flung  headlong 
through  the  car ;  •  *  * .  he  was  thrown  from 
the  rear  door  of  the  car  to  the  stove,  which  was  in  the 
middle." 

The  defendants  then  ''  gave  evidence  tending  to  show, 
from  experience,  and  by  the  laws  of  motion,  that  the  plain- 
tiff could  not  have  been  throvm  forward,  and  injured  in  the 
manner  he  claims  to  have  been,  by  a  car  being  pro- 
pelled against  the  rear  of  the  car  in  which  he  was  stand- 
ing." 

The  defendants  then  made  their  request  for  an  instruc- 
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tion  to  the  jury,  **  that  if  they  believed  from  the  eyidence 
that  the  injury  to  the  plaintiff  was  not  caused  by  the  car 
which  was  coming  up  being  propelled  against  the  car  in 
which  he  was  standing,  as  testified  by  him,  then  he  is  not 
entitled  to  recover." 

This  request  seems  to  be  made  upon  the  theory  that 
if  the  evidence  satisfied  the  jury  that  the  colliding  car, 
by  being  propelled  against  that  in  which  the  plaintiff 
stood,  did  not  throw  the  plaintiff  from  the  rear  of  the  car 
forward,  then  he  could  not  recover.  That  inasmuch  as  he 
bad  testified  that  effect  upon  himself,  to  have  been  caused 
by  such  a  colliding  of  another  car  with  the  rear  part  of 
the  one  in  which  he  stood;  and  as  this  effect  (as  the 
defendants  insisted)  could  not  be  prodn9ed  by  such  a 
cause,  then  the  cause  ^of  the  'injury  was  unproved,  and 
there  could  be  no  recovery. 

In  answer  to  this  view  of  the  case,  it  may  be  urged  that, 
although  the  evidence  of  the  defendants, "  from  experience," 
and  relating  *Ho  the  laws  of  motion,"  tended  to  show 
that  a  car,  by  being  propelled  violently  against  the  rear 
car  in  which  the  plaintiff  stood,  would  not  throw  him  for- 
ward and  injure  him,  yet  the  plaintiff  had  swprn  that  he 
was  so  injured ;  and  a  passenger  in  the  same  car  testified 
to  the  same  fact ;  and  that  the  persons  seated  in  the  same 
car  "were  pitched  forward." 

There  was  evidence,  then,  on  the  part  of  the  plaintiff 
that  he  was  thrown  forward  and  injured,  and  that  persons 
seated  in  the  same  car  were  pitched  forward. 

On  this  evidence,  their  being  nothing  to  impeach  the 
integrity  of  the  plaintiff 's  witnesses,  or  the  accuracy  of 
their  testimony,  except  so  far  as  it  was  affected  by  the 
defendants'  evidence,  "from  experience,"  and  in  relation 
to  "  the  laws  of  motion,"  the  judge  told  the  jury  ''that  if 
they  believed  it  to  be  impossible,  from  the  evidence,  that 
the  injury  to  Pollard  could  have  been  occasioned  in  the 
manner  stated  by  him,  then  he  could  not  recover." 

If  it  could  so  occur,  it  is  quite  clear  that  there  was  no 
evidence  (which  is  contained  in  the  case)  tending  to  show 
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it  did  not  so  occur,  except  that  given  by  the  defendants 
tending  to  show  it  was  impossible  that  it  could  have  so 
occurred. 

By  the  charge  as  made,  the  question  first  presented  to 
the  mind  of  the  jury  was,  could  the  injury  have  so  occurred  ? 

In  this  connection  the  judge  further  charged,  "  That  if 
the  injury  in  fact  occurred  as  stated  by  Pollard,  the  company 
would  be  liable,  unless  the  jury  believed  that  his  negli- 
gence contributed  to  the  injury;  that  in  order  to  recover, 
he  must  prove  against  the  company  the  negligence 
alleged."  #         «         u  That  it  was  not  necessary,  to 

entitle  the  plaintiff  to  recover,  that  the  injury  should  have 
occurred  precisely  as  he  alleged  in  his  testimony,  if  the 
jury  believed,  from  the  evidence,  that  it  happened  without 
any  default  on  his  part,  and  from  negligence  on  the  part 
of  the  company." 

We  understand  the  sentence  last  quoted,  as  an  instruc- 
tion ,  that  although  the  jury  may  believe  that  the  first  and 
natural  effect  of  propelling  a  car  violently  against  the  rear 
of  that  in  which  the  plaintiff  stood,  would  be  to  give  him 
a  backward  instead  of  a  forward  motion,  yet  if  they  believe 
the  actual  effect  of  the  collision  was  to  throw  him  forward 
and  injure  him  without  fatdt  on  his  part,  the  plaintiff  was 
entitled  to  recover. 

We  think  it  was  not,  and  could  not  have  been  under- 
stood by  the  jury  as  an  instruction  that  they  might  find 
for  the  plaintiff,  on  the  theory  that  his  injury  may  have 
been  produced  by  some  other  negligence  of  the  defendants' 
than  their  negligently  and  violently  propelling  a  car 
against  the  rear  of  that  in  which  the  plaintiff  st^od. 

'  No  cause  of  injury  was  suggested  or  could  have  been 
considered  by  the  jury,  except  the  negligent  and  forcible 
concussion  of  the  two  cars  belonging  to  the  defendants. 

In  this  view  of  the  charge,  it  means,  and  we  think  must 
have  been  understood  to  mean,  that  in  order  to  find  for 
the  plaintiff,  they  must  be  satisfied  by  the  evidence  that 
the  plaintiff,  without  fault  or  negligence  on  his  part,  was 
thrown  down  and  injured  by  the  defendants'  negligently 
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and  forcibly  propelling  one  of  their  cars  against  the  rear 
of  that  in  which  the  plaintiff  was  standing.  And  if  satis- 
fied that  he  was  so  injured,  he  could  recover,  notwithstand- 
ing the  first  motion  giyen  to  his  person  bj  the  collision 
may  have  been  backward  instead  of  forward. 

In  this  connection  it  may  not  be  immaterial  to  notice 
that  the  case  states  that  '^  evidence  was  given  on  both  sides 
as  to  the  manner  of  driving  up  the  car  or  coupling  or 
attaching  it  to  the  other,  as  bearing  on  the  fact  of  the  injury  ^ 
and  the  question  of  defendants'  negligence." 

What  this  evidence  was,  or  what  it  justly  tended  to 
prove,  is  not  stated  in  the  case. 

It  may  have  been  suflScient  of  itself  to  warrant  the 
charge  as  made,  and  to  uphold  the  verdict  of  the  jury. 

In  any  view  of  the  case,  the  defendants  were  not  entitled 
to  an  instruction  in  the  terms  of  the  first  request,  unac- 
companied by  the  other  views  submitted  to  the  jury  in 
connection  with  it.  The  charge  as  made,  submitted  that 
proposition  to  the  jury,  with  the  qualifications  or  explana- 
tions accmpanying  it,  and  the  defendants  are  not  entitled 
to  a  new  trial  by  reason  of  the  refusal  of  the  judge  to 
submit  the  case  to  the  jury  in  the  precise  form  asked  for 
by  the  first  request  to  charge. 

There  is  no  objection  that  the  cause  of  the  injury,  stated 
in  the  complaint,  is  in  any  respect  variant  from  that  which 
the  evidence  established. 

Whether  the  first  and  natural  effect  of  the  collision  was 
to  throw  the  plaintiff  forward,  or  whether,  according  to 
the  laws  of  motion,  it  Would  first  throw  him  backward, 
until  the  sudden  rebounding  of  the  cars,  from  the  closer 
piroximity  into  which  they  had  been  forced,  overcame  the 
motion  in  that  direction,  and  then  suddenly  threw  him 
forward,  is  not  a  matter  of  much  practical  moment,  so 
long  as  it  is  free  from  doubt  that  the  plaintiff,  without 
fault  on  his  part,  was  suddenly  and  violently  thrown  for- 
ward by  the  collision,  and  injured. 

As  to  the  second  request  to  charge,  it  may  be  said,  that 
in  the  series  of  facts  embraced  in  it,  and  which  it  was 
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thereby  asked  that  the  jury  might  be  permitted  to  deter- 
mine in  favor  of  the  defendants,  there  is  one  (viz:  ^'that 
there  was  room  for  him  in  the  car  which  went  from  there 
[26th  street,]  to  receive  such  passengers,  and  that  he 
might  have  taken  a  seat  in  such  car,'')  as  to  which  there 
was  no  evidence  tending  to  prove  that  such  supposed  fact 
was  true.  On  the  contrary,  the  plaintiff  swears  that  "he 
found  this  car  to  be  full  and  could  get  no  seat,  and  there 
was  no  other  car  there." 

There  is  not  a  particle  of  evidence  in  conflict  with  this 
testimony  of  the  plaintiff. 

All  the  evidence  given  by  the  defendants  bearing  upon 
this  matter,  was  "evidence  tending  to  show  that  by  the 
practice  and  rules  of  the  defendants,  which  regulations  were 
not  printed  or  communicated  to  the  public,  persons  who  took, 
passage  from  that  depot  were  always  provided  with  a  car  or 
cars  at  that  station,  on  a  side  track,  at  that  street ;  and 
that  a  person  was  always  in  attendance  there,  and  was  so 
at  this  time,  to  notify  ^uch  passengers  that  they  should 
take  passage  in  such  car  or  cars,  and  not  in  those  which 
came  up  from  Canal  street,  which  were  usually  filled  with 
passengers  from  thence." 

This  evidence  has  no  tendency  to  rebut  the  positive  testi- 
mony of  the  plaintiff,  that  on  the  morning  in  question, 
there  was  but  one  car  at  26th  street,  and  that  this  was  full, 
and  he  could  not  get  a  seat  in  it. 

And  the  jury  would  not  be  warranted  in  finding,  that 
there  was  more  than  one  car  there  on  the  morning  of  the 
injury,  or  that  the  plaintiff  could  get  a  seat  in  that  car ; 
the  judge  therefore,  rightfully  refused,  "under  the  evidence" 
to  submit  such  a  question  of  fact  to  the  jury. 

A  rule  of  the  company,  that  "  passengers  who  purchased 
tickets,  and  took  the  train  from  26th  street,  should  take 
seats  in  the  car  or  cars  which  went  from  there,"  a  jury 
would  have  no  right  to  find,  was  known  to  the  plaintiff,  or 
"  was  generally  known  to  passengers  from  there ;"  when  the 
only  evidence  on  the  question  of  their  having  knowledge  of 
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the  rule,  is,  that  it  was  neither  printed  nor  communicated 
to  the  public. 

No  passenger  would  be  required  to  infer,  that  he  was 
not  permitted  to  ride  in  any  car  in  the  train,  from  the 
mere  fact,  that  there  was  uniformly  one  car  started  from 
26th  street,  and  sometimes  two.  There  is  no  evidence  that 
the  porter  in  attendance  told  the  plaintiff,  or  any  one  else, 
that  passengers  taking  the  train  at  26th  street,  were 
required  or  expected  to  take  a  seat  in  the  car  starting 
from  that  street,  rather  than  in  some  other  car  in  the  train. 

We  think,  therefore,  that  the  judge  was  right,  in  refusing 
*^  under  the  evidence,"  to  charge  as  secondly  requested. 

On  the  present  appeal,  the  question,  whether  the  damages 
are  excessive,  is  not  before  us,  and  was  not  argued.  The 
appeal  brings  before  us  for  review,  two  exceptions  taken  at 
the  trial,  and  nothing  else. 

We  think  the  exceptions  are  untenable,  and  the  judg- 
ment must  be  affirmed. 

RoBEBTsoN,  J. — The  complaint  in  this  action  alleges  that 
the  plaintiff,  while  in  a  car  of  the  defendants  for  the  pur- 
pose of  being  carried  by  them  to  New  Haven,  was  violently 
thrown  from  the  hind  part  of  such  car,  towards  the  front 
part  thefeof,  in  consequence  of  a  collision  of  another  car 
against  that  in  which  the  plaintiff  was,  through  the  care- 
lessness of  the  defendants  and  their  servants.  •  It  also 
alleges  that  the  colliding  car  was  driven  and  propelled 
against  that  in  which  the  plaintiff  was. 

The  testimony  of  the  plaintiff  and  another  witness,  sus- 
tained the  allegations  of  the  complaint,  both  as  to  the 
mode  of  injury  to  the  plaintiffbyhis  being  thrown  forward, 
and,  its  cause  by  the  collision  of  another  car,  and  even  the 
remote  origin  of  it  by  the  driving  of  the  colliding  car 
against  the  other.  A  witness  who  was  driving  a  third  car 
in  the  rear  of,  and  towards  the  colliding  car,  being  exam- 
ined for  the  defendants,  testified  to  the  retreat  of  such 
colliding  car  towards  him  and  its  low  rate  of  speed ;  other 
testimony  was  also  given  of  the  mode  of  driving  up  and 
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coupling  the  cars,  as  bearing  on  the  fact  of  the  injury,  and 
the  negligence ;- evidence  was  also  furnished,"  to  show  by 
experience  and  from  the  laws  of  motion^  that  the  plaintiff 
could  not  have  been  throvon  forward  and  injur edin  the  manner 
he  claims  to  have  been"  by  the  propulsion  of  a  car  against 
the  rear  of  that  in  which  he  stood. 

The  defendants'  counsel  requested  the  judge  to  charge 
the  jury,  that  the  plaintiff  could  not  recover,  if  the  injury 
to  him  was  not  caused  by  the  car  which  was  coming  up, 
being  provelled  against  that  in  which  he  stood,  as  testified  to 
by  him.  The  actual  instructions  given  to  the  jury,  were, 
that  the  plaintiff  could  not  recover,  if  they,  from  the 
evidence,  believed  it  to-be  impossible  that  the  injury  to  him 
could  have  been  occasioned  in  the  manner  stated  by  him, 
but  that  it  was  not  necessary  to  entitle  him  to  recover, 
that  the  injury  should  have  occurred  precisely  as  alleged  in 
his  testimony,  provided  it  happened  without  fault  on  his 
part,  and  from  negligence  on  the  part  of  the  defendants ; 
upon  such  a  charge,  the  jury  must  be  assumed  to  have 
found  that  it  was  possible  that  the  injury  could  have 
been  occasioned  in  the  manner  stated  by  the  plaintiff,  and 
also  to  have  based  such  verdict  upon  the  belief  that  the 
injury  arose  solely  from  the  defendants'  negligence,  although 
it  did  not  occur  precisely  as  alleged  in  the  plaintiff's  testi* 
mony. 

If  such  request  to  charge  was  substantially  as  contended 
in  the  argument,  that  if  the  propulsion  of  the  car  coming 
up  against  that  in  which  the  plaintiff^  was  as  testified  to  by 
him,  did  not  cause  the  injury  to  him,  he  could  not  recover ; 
then  the  latter  part  of  the  charge  was  undoubtedly  intended 
to  meet  this  request,  by  instructing  the  jury,  that  it  was  not 
necessary  that  the  injury  should  have  occurred  precisely 
as  testified  to  by  the  plaintiff;  and  this  presents  the  ques- 
tions, whether  the  precise  mode  of  inflicting  the  injury  as 
alleged  in  the  complaint,  or  sworn  to  by  the  party  in- 
jured, on  the  trial,  must  be  found  by  the  jury,  and 
whether  the  complaitit  in  this  case,  did  limit  the  plaintiff 
to  any  such  precise  mode.     The  sole  ground  of  liability 
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is  the  defendants'  negligence  without  fanlt  on  the  part  of 
the  plaintiff,  and  the  latter  was  not  bound  to  have  traced 
the  injury  back ;  through  a  succession  of  causes  and  effects, 
until  he  reached  the  primary  one  of  negligence,  describing 
minutely,  every  one  of  those  causes  and  effects,  so  as  to  be 
compelled  to  sustain  them  afterwards,  precisely  by  evi- 
dence. It  would  be  sufficient  in  this  case,  for  the  plaintiff 
to  have  alleged  and  proved  that  by  some  shock  given  to 
the  car,  in  which  he  was,  in^  consequence  of  the  careless 
management  of  that  or  other  cars,  he  was  thrown  forward 
and  injured,  and  he  might  perhaps  have  omitted  to  describe 
even  the  physical  immediate  cause  of  his  being  thrown  for- 
ward. But  the  complaint  in  this  case  does  attribute  the 
plaintiffs'  being  thrown  forward  to  a  collision  of  cars ;  and 
although  it  alleges  a  driving  of  another  one  against  that 
in  which  the  plaintiff  was,  it  does  not  confine  the  causes 
of  such  collision  to  such  driving ;  such  allegation  of  pro- 
pulsion may  be  stricken  out  of  the  complaint  without 
affecting  the  context.  If,  thefefore,  the  plaintiff  sustained 
injury  by  being  thrown  forward  by  a  collision  of  cars,  in 
consequence  of  careless  mismanagement  on  the  part  of  the 
defendants'  agents,  it  was  immaterial  whether  such  d6lli- 
sion  was  produced  by^he  careless  backing  of  the  car  in 
which  the  plaintiff  was,  or  the  driving  of  another  against 
it,  to  which  latter,  he  ascribed  the  action  of  the  shock 
upon  his  pferson,  or  in  any  other  way;  the  request  to  charge 
was  therefore  too  broad. 

Another  request  to  charge  was  made  in  reference  to  the 
plaintiff's  negligence.  Evidence  was  given  of  rules  and 
practice  of  the  defendants,  not  communicated  to  the  pub- 
lic, that  persons  who  took  passage  from  the  depot  where 
plaintiff  took  his,  were  always  provided  with  a  car  on  a 
side  track  from  where  it  ran  on  to  the  main  track,  where 
the  plaintiff  received  his  injury,  and  that  a  person  was 
always  in  attendance  to  notify  passengers  to  take  passage 
in  such  cars,  and  not  in  those  which  came  from  a  lower 
station,  such  as  that  in  which  the  plaintiff  was  injured,  and 
which  were  generally  filled  with  passengers.     The  plain- 
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tiff's  testimony  showed  that  in  this  case  there  was  only 
one  car  standing  on  the  side  track,  and  that  was  full,  and 
he  could  get  no  seat ;  that  he  went  into  the  cars  on  the 
main  track,  but  found  them  full,  and  was  looking  for  a 
seat  in  the  car  in  which  he  was  injured,  at  the  time  of  the 
injury.  It  was  also  proved  that  the  plaintiff  was  in  the 
habit  of  taking  passage  in  the  defendants'  trains  at  the 
place  where  he  took  it  on  this  occasion. .  The  defendants 
requested  the  judge  to  charge  the  jury  that  the  plaintiff 
could  not  recover  if  the  defendants'  rule  was  that  pas- 
sengers taking  passage  at  the  depot  in  question  should  take 
seats  in  the  cars  that  went  from  there,  and  this  was  generally 
known  to  the  passengers  from  there,  and  there  y)as  room  for 
him  in  the  car  which  went  from  there,  and  he  might  have 
taken  a  seat  in  such  car. 

There  are  two  insurmountable  objections  to  the  legality 
of  the  instruction  prayed  for : 

Ist.  There  was  no  evidence  that  there  was  any  notice  to 
the  plaintiff,  or  any  means  t&ken  of  communicating  to  the 
pubKc  the  rules  alleged ;  indeed,  the  stationing  of  a  porter 
to  give  individual  notice  would  seem  to  indicate  that  the 
defendants  did  not  rely  on  any  publication  of  such  rules. 

2d.  The  plaintiff  testified  posidffely  that  'the  only  car 
on  the  side  track  was  filled  with  passengers,  and  there  was 
no  contradiction  of  his  testimony. 

Without  some  evidence  that  such  rule  was  id  a  way  of 
being  made  known  to  the  public  and  the  plaintiff,  notwith- 
standing he  frequently  went  from  that  depot,  and  some 
other  evidence  to  contradict  the  plaintiff's  testimony  that 
there  was  no  car  on  the  side  track  on  this  occasion,  which 
contained  a  vacant  seat  which  the  plaintiff  could  have 
obtained,  besides  the  general  practice  of  the  defendants, 
the  court  was  right  in  disregarding  such  last  specified 
request. 

These  being  the  only  errors  complained  of,  the  judgment 
ahould  be  affirmed  with  costs. 

Judgment  accordingly. 

Vol.  VII.  29 
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The  St.  Nicholas  Insurance  Company  v.  John  W.  Howe. 

1.  The  defendant  subscribed  for  (80)  shares  of  the  pJaintilTs'  capital  stock,  and 
afterwards,  by  his  authority,  other  (66)  shares  were  subscribed  for  in  his 
name,  and  certificates  for  the  whole  (146)  shares,  were  issued  to  him;  and 
as  security  for  payment  of  his  note  for  $2,000,  he  assigned  46  shares,  and 
delivered,  with  the  assignment,  a  certificate  for  such  shares,  to  a  bank  which 
became  insolvent  \  and  the  receiver  of  such  bank  sued  the  defendant  and 
obtained  judgment  for  the  sum  due  on  the  note,  and  subsequently  sold  tho 
(46)  shares,  and  applied  the  proceeds  on  the  judgment;  and  the  purchaser 
of  the  46  shares  applied  to  have  them  transferred  on  the  plaintiffs'  books  to 
him,  when  it  was  discovered  that  (130)  shares  had  already  been  transferred 
by  the  defendant  in  person,  or  by  attorney;  wherenpen  the  plaintiffs  trans- 
ferred to  the  purchaser  16  shares,  and  paid  to  him  for  the  remaining  (30) 
shares,  $801.25,  the  sum  he  paid  therefor,  and  took  a  surrender  of  the  cer- 
tificate; and  defendant  subsequently,  with  knowledge  of  all  the  facts,  pro- 
mised to  pay  to  the  plaintiff^  the  said  sum  of  $301.25;  held,  that  he  was 
bound  by  said  promise,  and  that  an  action  would  lie  against  him  thereon,  to 
recover  the  sumvso  promised  to  be  paid. 

2.  That  the  facts,  that  the  person  who,  by  his  authority,  subscribed  in  his 
name,  for  the  (46> additional  shares,  and  as  his  agent  sold  and  trans&rred 
them,  was -the  president  of  the  plaintiff's,  and  at  the  time  of  being  autho- 
rized to  subscribe  for  the  additional  stock  promised,  that  *'  he  would  take 
care  of  it  for  the  defendant,"  did  not  afi*ect  his  liability  to  the  plsiniifls^ 
under  the  facts  proved  in  this  case. 

8.  Whatever  such  person  did  in  subscribing  for  stock  and  transferring  it  In 
the  defendant's  name,  must  be  deemed  to  have  been  done  by  him  as  the 
defendant's  agent,  and  not  as  president  of  the  plaintiffii,  or  their  agent. 

4.  The  pajrment  by  the  plaintiffs,  of  the  $301.25,  under  the  circumstances, 
was  not  voluntary  merely.  If  not  to  be  deemed  as  made  at  the  defendant's 
request,  it  was  made  for  his  benefit  and  in  discharge  of  a  liability  on  his 
part;  and  this  was  a  sufficient  consideration  for  his  subsequent  promise  to 
repay  the  amount  so  paid.  * 

(Before  Bosworth,  Gh.  J.,  and  Woodkufp  and  Whits,  J.  J.) 
Heard  November  7,  decided  December  29, 1860. 

Exceptions  ordered  at  the  trial,  to  be  heard  in  the  first 
instance,  at  general  term. 

This  action  was  brought  to  recover  the  sum  of  $301.25, 
and  interest  thereon,  alleged  to  be  due  to  the  plaintiffs,  on 
the  following  grounds,  viz:  one  hundred  and  forty-six 
shares  of  the  capital  stoolc^of  the  plaintiffs,  stood  in  the 
hame  of  the  defendant.    Certificates  for  the  whole  number 
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in  different  parcelSi  had  been  issued  to  him,  and  the  plain- 
tiffs had  his  receipts  therefor,  signed  by  him.  One  of  those 
certificates  being  for  forty-six  shares,  was  held  by  the 
Knickerbocker  Bank,  as  security  for  the  payment  of  the 
defendant's  note,  under  an  assignment  executed  by  him. 
The  assignment  and  certificate  were  as  follows  : 

**  Exhibit  C. 
"  Power  of  attorney^  with  certificate  annexed  thereto. 

"  Know  all  men  by  these  presents,  that  I,  John  W.  Howe, 
for  value  received,  have  bargained,  sold,  assigned,  and 
transferred,  and  by  these  presents  do  bargain,  sell,  assign, 
and  transfer  unto  ,  forty-six  shares  of  the  St. 

Nicholas  Insurance  company's  capital  stock,  standing  in  my 
name  on  the  books  of  the  said  insurance  company,  and  do 
hereby  constitute  and  appoint  my  true  and 

lawful  attorney  irrevocable  for  me  and  in  my  name  and 
stead,  but  to  his  use,  to  sell,  assign,  transfer,  and  set  over, 
all  or  any  part  of  the  said  stock,  and  for  that  purpose  to 
make  and  execute  all  necessary  acts  of  assignment  and 
transfer,  and  one  or  more  persons  to  substitute  with  like 
full  power,  hereby  ratifying  and  confirming  all  that  my  said 
attorney  or  his  substitute  or  substitutes,  shall  lawfully  do 
by  virtue  hereof. 

"  In  witness  ^hereof,  I  have  hereunto  set  my  hand  and 
seal  the  14th  day  of  August,  one  thousand  eight  hundred 
and  fifty-two. 

"  JOHN  W.  HOWE,  [l.  s.] 
"  Sealed  and  delivered  in  ? 

the  presence  of  J 

"  St.  Nicholas  Insurance  Company, 
Of  the  city  of  New  York. 
•'  No.  71.  48  shares. 

"  This  certifies,  that  John  W.  Howe  entitled  to 

forty-six  (46)  shares  of  twenty-five  dollars  each,  in  the 
capital  stock  of  the  St.  Nicholas  Insurance  company,  trans- 
ferable on  the  books  of  said  company  only  by  the  said 
John  W.  Howe,  or  his  attorney,  on  surrender  of  this  cer- 
tificate. 
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^'  In  witness  whereof,  the  president  and  secretary  have 
hereto  subscribed  their  names  this  twenty-fourth  day  of 
August,  1852. 

"  H.  HOPPER  MOTT,  Pres't 

'^Chas.  0.  Richardson,  SecretaryJ^ 

The  Knickerbocker  Bank  became  insolvent,  a  receiver 
was  appointed ;  the  receiver  took  possession  of  the  pro-' 
perty,  and  among  other,  of  the  defendant's  note  and  the 
assignment  of  stock  held  as  security,  and  brought  suit  on 
the  note,  (which  was  originally  for  $2,000,  but  payments 
had  been  made  thereon,)  and  recovered  judgment  for 
$690.52,  besides  costs. 

The  receiver  also  sold  the  forty-six  shares  of  stock,  and 
delivered  to  the  purchaser  the  certificate  and  assignment, 
and  the  latter  presented  the  same  to  the  plaintiffs  and 
required  them  to  allow  a  transfer  on  their  books  to  his 
name.  UpoA  examination,  it  appeared  that  transfers  had 
already  been  made  by  the  defendant  in  person,  or  by  attor- 
ney, so  that  only  sixteen  shares  stood  in  his  name,  (such 
transfers  having,  in  fact,  been  made  without  a  return  of  the 
certificate,  for  forty-six  shares,  which,  as  was  known  to  the 
plaintiffs'  president,  were  held  by  the  Knickerbocker  Bank 
as  security  for  the  defendant's  note.)  The  whole  amount 
of  stock  which,  by  the  charter,  the  plaintiffs  were  at  liberty 
to  issue,  having  at  that  time  been  issued  to  bona  fide  holders, 
the  plaintiffs  consented  to  pay,  and  did  pay  to  the  purcha- 
ser, for  the  deficiency,  (30  shares,)  what  he  had  paid  there- 
for, $301.25,  and  he  surrendered  the  certificate  and  refceived 
a  transfer  and  certificate  for  the  16  shares,  which,  to  that 
time,  remained  in  the  defendant's  name. 

The  defendant  was  then  called  on  by  the  plaintiffs  to 
indemnify  them.  He  at  first  denied  that  he  had  held  so 
many  shares  as  appeared  to  his  credit,  and  that  he  had 
transferred  so  many  as  appeared  to  his  debit ;  but  after 
examination,  his  various  receipts  for  certificates  and  hia 
transfers  by  himself  or  attorney  being  seen,  he  promised 
the  plaintiffs  to  pay  to  them  the  $301.26  which  they  had  bo 
paid.     He  also  afterwards  promised  to  give  the  plaintifis 
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his  note  therefor ;  but  he  having  failed  either  to  give  his 
Dote  or  pay,  this  suit  was  brought  to  recover  upon  alle- 
gations of  all  the  material  facts  thus  detailed. 

The  defendant  insisted  and  gave  testimony  to  show,  that 
he  consented,  prior  to  the  organization  of  the  plaintiffs,  to 
take  80  shares  of  stock  only ;  but  that  M.  H.  Mott,  who 
was  active  in  organizing  the  company  and  procuring  sub- 
scriptions, and  who,  after  the  organization,  became  the 
plaintiffs' /^rmcten^,  informed  him  after  such  organization, 
that  *'  he  had  taken  the  liberty  of  putting  some  more  shares 
in  his  (the  defendant's)  name;"  and  said,  that  "he  would 
take  care  of  it  for  the  defendant;"  to  which  the  defendant 
replied,  that  '*he  had  no  objections,  provided  it  was 
so  arranged  that  he  (defendant)  should  not  be  called  upon 
10  pay  for  any  more  stock." .  After  this,  Mott  called  on  the 
defendant  with  some  blank  powers  of  attorney,  and  stated 
that  he  "  had  a  chance  to  work  off  the  stock  in  such  lots 
as  he  might  have  opportunity;"  and  being  asked  if  it  was 
for  the  surplus,  (i.  e.,  the  shares  exceeding  the  80  shares,) 
he  said  yes,  and  the  defendant  then  signed  the  powers  of 
attorney ;  and  afterwards  Mott  told  him  he  had  sold  some 
of  the  stock  which  bad  been  put  down  to  him,  and  asked 
him  to  sign  a  **  receipt "  on  the  transfer  book,  which 
he  did. 

The  defendant  testified,  that  he  first  signed  an  assign- 
ment with  power  and  delivered  it,  with  a  certificate  for  the 
80  shares  he  had  taken  to  the  Ejnickerbocker  Bank,  as 
security  for  his  note  for  $2,000  ;  and  it  was  not  distinctly 
shown  by  whose  negotiation  the  assignment  of  the  46  shares 
was  substituted  ;  but  the  certificate  for  80  shares  was  sur- 
rendered, and  a  receipt  signed  by  Howe  for  the  46  shares, 
was  produced  by  the  plaintiffs,  and  he  executed  the  assigi^- 
ment  thereof  above  set  forth. 

The  defendant  testified,  that  he  had  only  sold  and  trans- 
ferred for  his  own  account  and  benefit,  40  shares ;  so  that 
it  was  to  be  inferred  that  the  other  transfers  were  made 
under  the  blank  powers  of  attorney  which  he  had  g^ven  to 
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Mott.  by  persons  whose  names  were  inserted  therein  bj 
Mott. 

Bat  on  the  settlement  by  the  defendant  of  his  indebted- 
ness to  the  Knickerbocker  Bank,  the  receiver  credited  him 
with  the  proceeds  of  the  46  shares,  sold  as  above  stated. 
The  defendant  accepted  the  credit,  and  paid  the  balance 
remaining  due  in  satisfaction  of  the  judgment  against  him. 

Mott  was  president  of  the  plaintiffs  from  their  organiza- 
tion until  after  the  transfers  in  question  were  made,  by 
which  the  defendant's  stock  was  reduced  to  16  shares ;  and 
the  defendant  was  a  director  of  the  plaintiffs,  and  also  of 
the  Saiickerbocker  Bank. 

The  plaintiffs  are  a  corporation  organized  under  the 
**  Act  to  provide  for  the  incorporation  of  insurance  compa- 
nies,^' passed  April  10,  1849,  Laws  of  1849,  chap.  308, 
page  441. 

The  action  was  tried  on  the  7th  of  December,  1859, 
before  Mr.  Justice  Pierrepont  and  a  jury,  and  upon  the 
facts  in  substance,  above  recited,  and  some  others  stated 
in  the  opinion  of  the  court  at  general  term,  the  judge,  on 
the  trial,  decided  that  no  cause  of  action  had  been  proved  ' 
by  the  plaintiffs,  and  ordered  judgment  of  non-suit,  to 
which  the  plaintiffs  excepted ;  and  he  thereupon  directed 
that  the  exceptions  be  heard,  in  the  first  instance,  at  the 
general  term,  and  that  judgment  be  in  the  meantime  sus- 
pended. 

The  defendants  now  moved  for  judgment  in  pursuance  of 
the  order  so  made,  and  the  plaintiffs,  insisting  that  the 
ruling  was  erroneous,  demanded  a  new  trial. 

E.  A.  Dooliitle,  for  the  Plaintiffs. 

Charles  Tracy,  for  the  Defendant. 

By  the  Court.  Woodruff,  J. — ^It  is  shown  by  receipts 
produced  on  the  trial  signed  by  the  defendant  himself,  that 
he  actually  received  certificates  for  one  hundred  and  forty- 
six  shares  of  the  stock  of  the  plaintiffs.  His  own  testimony 
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shows,  that,  although  he  relied  upon  the  promise  of  M.  H. 
Mott,  that  he  **  would  take  care  of  it  for"  him,  i.  e.,  would 
take  care  of  the  number  of  shares  exceeding  eighty,  yet, 
that  he  did  in  truth  consent  to  the  subscription  therefor 
by  Mott  in  his  name,  or  sanctioned  it  after  it  was  done, 
and  the  same  having  been  subscribed,  certificates  were 
issued  by  the  plaintifis,  and  the  defendant  received  them. 

In  the  evidence  bearing  upon  this  branch  of  the  case, 
that  is  to  say,  the  history  of  the  defendant's  ownership  of 
the  one  hundred  and  forty-six  shares,  there  is  nothing 
whatever,  showing  any  fraud  or  misrepresentation  to  induce 
him  to  subscribe  or  take  the  stock. 

We  have  no  hesitation  in  saying,  therefore,  that  in  this 
case,  the  defendant  is  to  be  treated  (as  between  him  and 
the  plaintiffs)  as  the  holder  and  owner  of  one  hundred  and 
forty-  six  shares  of  their  capital  stock.  The  fact  that  he  had 
Mott's  promise  as  to  sixty-six  shares,  that  he  "would  take 
care  of  it  for  him,  does  not,  and  cannot  effect  the  plaintiffs. 
The  language  of  the  promise  is  itself  vague  and  obscure ; 
it  may  mean  that  Mott  would  find  a  purchaser  for  it,  or 
that  he  would  procure  some  one  to  take  it  off  his  hands  and 
pay  for  it,  so  that  the  defendant  should  not  be  required  to 
do  so.  In  some  such  sense  as  last  stated,  the  defendant 
appears  to  have  understood  it.  But  it  is  obvious,  that  after 
the  stock  had  been  entered  to  the  defendants'  name,  and 
he  had  actually  received  the  certificates  therefor,  he  was 
(as  against  these  plaintiffs,  and  as  against  Mott  also,) 
entitled  to  hold  it,  and  enjoy  and  exercise  all  the  rights  of 
a  stockholder  to  the  number  of  shares  designated. 

And  in  our  judgment,  it  is  equally  certain,  that  he  could 
not,  as  against  these  plaintiffs,  have  refused  to  pay  the 
subscription  price  for  the  whole  of  the  stock.  Mott,  in 
making  th^  agreement  referred  to,  was  not  the  agent  of 
the  plaintiffs.  He  had  no  authority  by  virtue  of  his  office 
of  president  to  bind  the  plaintiffs,  to  an  agreement,  that  a 
stockholder  should  not  be  required  to  pay  for  his  stock. 
His  promise  was  not  in  the  plaintiffs'  name,  nor  ostensibly 
made  on  their  behalf.     It  was  in  every  aspect  in  form,  in 
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fact,  and  in  law,  Mott's  individaal  promise  to  take  care  of 
the  stock  for  the  defendant,  and  npon  that,  the  defendant 
mast  be  deemed  to  have  relied  in  authorizing  or  ratifying 
the  subscription  for  the  sixtj-six  shares  exceeding  the 
subscription  for  eighty  shares,  which  the  agreement  did  not 
embrace. 

Had  Mott  assumed  to  act  on  behalf  of  the  plaintiffs,  and 
had  promised  for  them,  that  the  defendant  should  not  be 
required  to  pay  for  the  stock,  they  would  not  have  been 
bound ;  firsts  because  he  had  no  authority  to  make  such  a 
contract ;  second^  such  an  agreement  on  behalf  of  the  cor- 
poration, to  reduce  a  subscription  to  its  stock,  would  be  a 
fraud  upon  bona  fide  subscribers,  contrary  to  public  policy, 
and  a  fraud  upon  the  statue,  authorizing  the  creation  of 
such  corporations.  It  could  not  be  tolerated  that,  in 
organizing  and  taking  subscriptions  for  stock  in  corpora* 
tions,  formed  under  the  statute,  the  proposed  officers,  or 
the  officers  actuaUy  agreed  upon  or  appointed,  should  be 
permitted  to  contract  with  subscribers  for  stock,  that  they 
shall  not  be  required  to  pay  in  the  amount  subscribed. 

The  defendant  is  then  to  be  treated  in  reference  to  the 
question  before  the  court,  as  any  other  holder  of  one  hun- 
dred and  forty-six  shares  would  be,  or  as  he  would  be  if 
the  promise  of  Mott  to  take  care  of  a  part  of  his  stock 
had  not  been  made. 

Again,  the  transfers  subsequently  made  of  the  stock  so 
held  by  the  defendant,  are  to  be  deemed  made  upon  his 
responsibility.  They  were  made  by  him  in  person,  or  by 
his  duly  constituted  attorney.  His  attorney  is  his  repre- 
sentative, and  not  the  plaintiffs'  agent.  If,  in  either  of  the 
transfers,  Mott  made  the  transfer,  which  does  not  dis- 
tinctly appear,  he  was  not  in  that,  acting  as  president  of 
the  plaintiffs ;  it  was  no  part  of  the  power  or  duty  of  the 
president  as  such,  to  transfer  the  shares  held  by  the  share- 
holders, and  any  authority  to  him  from  a  shareholder  to 
make  a  transfer,  was  a  private  matter  between  the  latter 
and  the  president,  as  a  merely  private  individual.  And  such 
attorney,  though  at  the  time  holding  the  office  of  president. 
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acts  upon  his  private  responsibility  to  the  stockholder  who 
gives  him  the  authority.  The  corporation  have  no  concern 
in  or  responsibility  for  the  act  of  the  president,  in  the  exer- 
cise of  such  an  f uthority. 

If,  therefore,  the  defendant  thought  proper  to  confide  in 
Mott,  so  far  as  to  give  to  him  powers  of  attorney,  or  other 
general  anthority  to  control  or  sell,  or  transfer  his  stock, 
he  made  him  his  private  agent,  and  he  must  look  to  him 
for  indemnity  for  any  transfer  ma4e  in  violation  of  any 
agreement  with  Mott,  or  not  in  conformity  with  the  inten- 
tion of  the  defendant.  The  transfers  of  stock  which  were 
made  must,  therefore,  be  treated  (as  between  the  plaintiffs 
and  the  defendant)  as  they  woald  be,  if  made  by  the 
defendant  in  his  own  proper  person. 

In  this  view  of  these  questions,  which  are  in  some  part 
preliminary  to  th6  main  question,  how  does  the  case 
appear  ? 

The  defendant  had  received  from  the  plaintiffs  on  the 
5th  of  August,  1852,  a  certificate  for  eighty  shares  of 
stock  which  belonged  to  him,  and  stood  in  his  name  upon 
the  plaintiffs'  books.  He  hypothecated  those  eighty  shares 
(by  delivery  of  the  certificate  with  an  assignment  of  the 
stock  therein  mentioned,  and  a  power  of  attorney  author- ' 
izing  the  transfer  thereof)  with  the  Knickerbocker  Bank 
as  security  for  two  thousand  dollars  loaned  to  him  upon 
the  credit  of  his  note  so  secured.  He  thereafter,  on  the 
24th  of  August,  1852,  received  frcnn  the  plaintiffs  one  cer- 
tificate for  twenty  shares  for  B.  F.  Howe,  (to  whom  he  had 
transferred  them,)  and  another  for  forty-six  shares  in  his 
own  name;  these  last  two  being  the  exact  number  of 
sixty-six  shares  which  he  claims  Mott  was  to  take  care  of, 
and  the  three  making  up  the  whole  of  his  stock,  viz:  one 
hundred  and  forty-six  shares. 

By  whose  hands  the  certificate  for  the  forty-six  shares 
came  to  the  possession  of  the  Knickerbocker  Bank,  it  is  not 
distinctly  shown ;  but  it  does  appear  that  the  defendant 
received  it  from  the  plaintiffs,  and  that  it  was  delivered  to 
the  Knickerbocker  Bank,  with  an  assignment  coupled  with 
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a  power  of  attorney  to  transfer  the  shares  signed  by  the 
defendant,  and  that  the  bank  surrendered  the  certificate 
for  eighty  shares  theretofore  held.  The  language  of  the 
defendant,  after  speaking  of  forty  shares  sold  to  his 
brother  and  Coleman,  viz :  ''  the  other  forty  shares  were  left 
with  the  bank  as  collateral  security  for  my  note,"  suffi- 
ciently indicates  that  he  was  cognizant  of  this  substitution, 
though  he  was  perhaps  mistaken  in  describing  the  last 
certificate  as  for  forty,  when  it  was  for  forty-six  shares. 

It  thus  appears  that  on  and  after  the  24th  of  August, 
1852,  the  defendant  held  one  hundred  and  twenty-six  shares 
of  stock,  and  that  forty-six  of  those  shares  were  hypothe- 
cated with  the  Knickerbocker  Bank  as  security  for  the 
defendant's  note.  Afterwards,  'and  without  surrendering 
the  certificate  for  forty-six  shares,  the  defendant  trans- 
ferred (in  person  or  by  attorney)  one  hundred  and  ten 
shares,  and  the  question  first  arising  is,  whether  that  trans- 
fer destroyed  the  title  of  the  Bjiickerbocker  Bank  to  thirty 
of  the  forty-six  shares  for  which  they  held  a  certificate? 

Without  considering  that  precise  question,  it  will,  per- 
haps, be  sufficient  to  consider  whether  the  defendant  was, 
after  the  transfer  of  the  one  hundred  and  ten  shares,  under 
any  responsibility  in  respect  of  the  deficiency  thus  created. 

On  this  subject,  two  propositions  are,  we  think,  clear : 
First.  His  transfer  was  a  violation  of  the  rights  of  the 
Knickerbocker  Bank.  Although  (the  transfer  being  made 
by  his  attorney)  if  he  did  not  knowingly  consent  to  it,  he 
was  guilty  of  no  intentional  wrong*;  the  transfer  was  a 
fraud  upon  the  bank,  and  he  was  bound  to  make  them  good. 
In  equity,  they  had  against  him  a  clear  title  to  have  those 
shares,  and  to  compel  him  to  remove  all  impediments 
to  their  appropriation  to  the  purpose  for  which  they 
were  held,  or  to  pay  them  the  full  value  thereof.  And, 
Second.  He  was  under  the  like  obligation  to  return  the 
certificate  for  forty-six  shares  to  the  plaintiffs,  or  at  least 
to  indemify  them  against  any  claim  under  the  same  by- 
reason  of  his  own  previous  assignment  thereof  to  the  bank. 
The  plaintiffs  might,  perhaps,  so  far  waive  the  return  of 
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the  certificate  and  permit  a  transfer  as  to  give  to  the 
transferee  receiving  a  transfer  and  certificate  in  good  faith, 
in  his  own  name,  a  valid  title  as  against  them  to  the  num- 
ber of  shares  so  transferred ;  but  if  so,  that  would  not 
waive  a  claim  upon  the  defendant  either  to  return  the  out- 
standing certificate  or  indemnify  them  against  it. 

It  follows  that  the  defendant,  after  the  transfer  by 
which  his  stock  was  reduced  to  sixteen  shares,  was  under 
a  clear  liability  to  the  Knickerbocker  Bank  to  the  extent 
of  the  value  of  the  thirty  shares,  and  to  the  plaintiffs  to 
indemnify  them  against  any  claim  on  account  thereof. 

We  think,  moreover,  that  inasmuch  as  the  president, 
Mott,  and  the  defendant,  a  director,  were  both  fully  aware 
that  the  stock  had  been  hypothecated  with  the  Knicker- 
bocker Bank,  where  the  transfer  was  made  which  reduced 
bis  shares' to  sixteen,  it  was  by  no  means  clear  that  th6 
plaintiffs  could-  have  protected  themselves  against  the 
demand  of  the  bank,  or  its  receiver  or  assignee,  to  recog- 
nize their  title  and  permit  a  transfer  thereof;  or  if,  by  rea- 
son of  the  transfer  already  made  in  fraud  of  the  rights  of 
the  bank  an  actual  recognition  of  the  title  of  the  bank, 
was  impossible,  because  it  would  increase  the  number  of 
shares  beyond  the  number  of  actual  shares  of  its  capital, 
then  it  is  not  clear  that  the  plaintiffs  were  not  bound  to 
indemnify  the  bank  or  its  assignee. 

Be  this  as  it  may,  the  plaintiffs  consented  to  give  such 
indemnity  by  refunding  to  the  purchaser  the  sum  he  paid 
for  the  thirty  shares.  That  sum  had  been  applied  in  dis- 
charge of  the  conceded  indebtedness  of  the  defendant  to 
the  Knickerbocker  Bank,  and  the  defendant  sanctioned 
that  application,  and  so  indirectly  received  to  his  own  use 
the  precise  amount  which  the  plaintiffs  had  paid. 

The  claim,  therefore,  which  the  purchaser  made  upon 
the  plaintiffs  for  the  thirty  shares  under  and  by  virtue  of 
the  defendant's  assignment  and  power,  may  properly  be 
treated  as  a  request  by  the  defendant  addressed  to  the 
plaintiffs  to  deliver  to  such  purchaser  thirty  shares  of 
stock,  and  the  payment  of  its  value  (under  the  circum- 
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stances)  as  an  equivalent,  as  the  payment  of  so  much 
money  to  his  use.  Had  not  the  plaintiffs  acceded  to  such 
request,  the  purchaser  would  have  had  recourse  to  the 
defendant,  and  it  is  not  for  the  latter  to  object  that  the 
plaintiffs  did  not  engage  in  a  litigation  with  such  pur- 
chaser before  doing  what  the  defendant's  assignment  and 
power  of  attorney,  as  against  him,  authorized  them  to  do. 

But,  in  our  judgment,  the  subsequent  promise  of  the 
defendant,  which  was  clearly  proved,  to  repay  the  money, 
removes  all  doubt  on  the  subject.  The  defendant  was 
liable  to  that  very  amount  to  the  bank  or  to  the  purchaser, 
and  the  payment  by  the  plaintiffs  operated  to  discharge 
him  to  that  extent.  It  was  paid  by  the  plaintiffs,  and  on 
notice  thereof,  he  agreed  to  refund  the  amount  paid. 

We  think  it  was  not  a  merely  voluntary  payment  under 
the  circumstances  in  which  the  plaintiffs  were  placed. 
That  it  may  properly  be  deemed,  as  already  suggested, 
a  payment  by  his  request.  But  especially,  that  it  was  a 
payment  for  his  benefit  in  discharge  of  a  plain  liability 
which  he  was  under  to  a  corresponding  amount,  (the  sum 
paid  by  the  purchaser  having  been,  with  his  assent,  applied 
to  his  debt,  and  so  he  having  unequivocally  sanctioned  the 
sale,)  and  that  this  was  a  good  and  su£Scient  consideration 
for  his  agreement  to  refund  the  amount  paid.  (See  Stew- 
art V.  Eden,  2  Caines,  152 ;  Comstock  y.  Smithy  7  J.  B.  86 ; 
Hicks  V.  Burhans,  10  Id.  243;  Beach  v.  Vandenburgh^  Id. 
360;  Everts  Y.  Adams,  12  Id.  362;  Oatfidd  v.  Waring,  14 
Id.  191 ;  Doty  t.  Wilstm,  Id.  381 ;  Gourleg  v.  Mien,  5  Cow. 
644 ;  Forsyth  t.  Oanson,  5  Wend.  658 ;  Addison  on  Gonts. 
19,  20;  Story  on  Cents.  §  4T3;  Parsons  on  Mer.  Law,  39, 
40 ;  Wing  v.  Mill,  1  Barn.  A  Aid.  104.  See  also  MUler  ▼. 
Watson,  4  Wend.  267;  Russell  t.  Cook,  3  Hill,  504.) 

For  these  reasons,  we  think  that  upon  the  facts  proved 
the  defendant  was  liable,  and  that  the  non^snit  ordered 
at  the  trial  was  erroneous. 

A  new  trial  should  be  ordered,  with  costs  to  abide  the 
event  of  the  suit* 

Ordered  accordingly. 
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OsoacE  R.  Halset,  Plaintiff  and  Respondent  v.  Nathaniel 

Jaryis,  Jr.,  Appellant. 

1 .  In  an  action  against  the  defendant  to  recover  rent  of  premiaes  occnp!ed  by 
a  third  person,  where  evidence  has  been  given  of  a  t^onversation,  on  a  speci- 
fied day  between  the  landlord  and  defendant,  tending  to  establish  a  hiring 
by  the  defendant,  and  an  agreement  that  such  third  person  might  occupy, 
and  the  defendant  would  pay  the  rent,  it  is  error  to  exclude  evidence  of 
other  cotemporaneous  conversations  between  the  landlord  and  defendant  on 
the  same  subject. 

2.  Such  evidence  cannot  be  excluded,  merely  because  the  conversations  and 
verbal  agreement  offered  to  be  proved  were  not  had  and  made  on  the  precise 
day  on  which,  it  is  stated,  the  conversation  already  proved  was  had. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Robbrtson,  J.  J.) 
Heard  December  10, 1860,  decided  December  28.,  .I86Q. 

Appeal  by  the  defendant  from  a  judgment. 

The  action  is  brought  to  recover  one  quarter's  rent  of 
the  premises  44  West  28th  street,  the  quarter  commencing 
February  1,  and  ending  May  1,  1859,  and  the  premises 
having  been  occupied  by  Mrs.  B.  H.  Jarvis,  and  not  by  the 
defendant.  The  plaintiff  sue^  as  assignee  of  the  landlord, 
one  William  Wade. 

One  Henry  C.  Place  gave  evidence  tending  to  show  a 
verbal  agreement  made  in  his  presence,  January  28,  1859, 
between  plaintiffs'  assignor  of  the  claim,  and  defendant,  by 
w^hich  defendant  agreed  to  pay  the  rent. 

The  defendant  called  John  McClave,  and  offered  to  prove 
by  him  conversation  and  a  verbal  agreement  between  plain- 
tiffs' assignor,  and  defendant,  as  to  this  quarter's  rent,  and 
the  judge  excluded  the  evidence. 

The  defendant  subsequently  proved  by  Robert  B,  Cather- 
wood  that  Wade,  (the  landlord,)  in  March  or  April,  1859, 
told  him,  "he  would  rather  Mrs.  Jarvis  would  remain 
another  year,  as  he  had  Mr.  Jarvis  as  security  for  the 
rent."  Wade  remarked,  **that,  as  Mr.  Jarvis  had  charged 
him  with  rent  of  the  22d  street  house,  he  would  make  out 
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a  bill  for  this  rent,  and  if  he  did  not  pay,  he  would  Bue  him, 
*  *  he  was  going  to  assign  the  claim,  and  sue 
Jarvis,  in  order  that  he  (Wade)  could  be  a  witness."  The 
testimony  of  PlacCj  and  the  questions  put  to  McClave  and 
overruled,  appear  in  the  opinion  of  the  court. 

The  judge  charged  the  jury  {inter  alia)  that  if  they 
believed  the  testimony  of  the  witness,  Catherwood,  the 
plaintiff  could  not  -  maintain  this  action.  They  found  a 
verdict  for  the  plaintiff.  From  the  judgment  entered  on 
it  this  appeal  is  taken. 

C.  Bainhridge  Smithy  for  Appellant. 

Samuel  Williams,  for  Respondent. 

By  the  Court.  Bosworth,  Ch.  J. — The  complaint 
alleges  that  on  or  about  the  28th  of  January,  1859,  "  Georgo 
Wade  let  and  rented  to  the  defendant,"  *  *  the 
house  and  premises  No.  44  West  28th  street.  New  York 
city,  for  the  term  of  three  months,  commencing  February 
1,  1859,  for  the  sum  of  $200,  which  sum  the  defendant  then 
promised  to  pay  to  Wade  on  the  1st  of  May,  1859.  That 
it  was  then  further  agreed  between  them,  at  defendant's 
request,  'Hhat  the  said  premises  should  be  used  and  occu- 
pied by  one  Mrs.  Benjamin  F,  Jarvis  for  the  term  afore- 
said," and  that  by  virtue  of  said  agreement,  she  did  use  and 
occupy  them  during  the  said  term ;  that  the  rent  has  been 
demanded  of  the  defendant,  and  he  refused  to  pay  it ;  that 
on  the  22d  of  November,  1859,  Wade  assigned  the  said 
claim  to  the  plaintiff,  and  it  prays  judgment  for  $200,  and 
interest  from  May  1st,  1859. 

The  answer  puts  all  the  material  allegations  of  the  com« 
plaint  at  issue. 

The  action  was  tried  on  the  29th  of  March,  1860,  before 
Mr.  Justice  Moncrief  and  a  jury. 

The  plaintiff  called  but  one  witness.  The  testimony 
tended  to  show  that  on  or  about  January,  1859,  the  defen- 
dant, then  owning  the  premises  in  question,  sold  and  con- 
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veyed  them  to  Mr.  Wade ;  and  the  latter  sold  and  conveyed 
property  in  22d  street,  then  owned  by  him,  to  the  defen- 
dant, and  that  Mrs.  B,  F.  Jarvis  was  then  occupying  No. 
44  West  28th  street.  The  witness  called  by  the  plaintiflf 
{Mr.  Henry  C.  Place)  testified  that  on  the  28th  of  January, 
1859,  he  was  present  at  an  interview  between  Wade  and 
the  defendant,  when  "  Mr.  Wade  came  to  receive  the  deeds 
of  No.  44  West  28th  street;  some  relative  or  friend  of  Mr. 
Jarvis  was  in  possession,  and  it  was  agreed  that  she  should 
remain  there;  Mr.  Jarvis  agreed  to  give  Mr.  Wade  rent  at 
the  rate  of  $800  a  year,  for  three  months ;  Wade  agreed  to 
that;  it  was  a  verbal  agreement:  the  tenancy  was  to  termi- 
nate three  months  from  1st  of  February,  to-wit:  1st  May." 
The  deeds  were  delivered  on  the  28th  of  January,  1859. 

Being  cross-examined,  he  said:  *'I  do  not  know  that  I 
can  state  exactly  the  language  used ;  Mr.  Jarvis  asked  Mr. 
Wade  to  permit  Mrs.  Jarvis  to  remain  for  three  months, 
stating  he  would  pay  the  rent;  Mr.  Wade  wanted  rent  at 
the  rate  of  $850,  but  it  was  eventually  agreed  to  be  at 
the  rate  of  $800 ;  there  was  not,  at  that  time,  anything 
else  said." 

This  is  the  whole  evidence  given  by  the  plaintiff  as  to 
the  fact  of  the  defendant's  hiring  the  premises  and  pro- 
mising to  pay  the  rent. 

The  defendant  called  John  McClave  as  a  witness,  who 
testified  thus:  *'Iam  a  real  estate  broker;  I  acted  as 
broker  in  this  transaction,  for  Wade  principally,  and 
somewhat  for  Jarvis ;  I  was  present  at  several  interviews 
between  Wade  and  Jarvis  in  relation  to  this  transaction." 
The  witness  was  then  asked  these  four  questions,  viz : 

"Q.  What  was  the  agreement  between  Wade  and  Jarvis 
as  to  the  rents  accruing  from  these  several  properties,  and 
which  agreement  was  contingent  upon  the  transfer  ? 

"  Q.  Who  negotiated  the  transfer  of  the  property  and 
the  details  connected  with  it  ? 

**  Q.  In  that  negotiation,  was  the  subject  of  the  quarter's 
rent  from  February  to  May,  1859,  settled  between  the  par- 
ties and  yourself? 
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'*  Q.  Did  you  hear  any  conservation  between  Wade  and 
the  defendant  about  the  rent  of  the  quarter  referred  to? 
If  so,  state  the  language  used  ?" 

Each  of  these  questions,  when  it  was  put,  was  objected 
to  by  the  plaintiff ;  the  objection  was  sustained,  and  the 
decision  was  excepted  to. 

The  ground  of  their  objection  is  not  stated,  nor  is  the 
ground  of  either  ruling  stated. 

The  respondent,  in  his  points,  argues  that  the  last  ques- 
tion '^was  too  general;  it  should  have  been  definite  as  to 
time,  as  witness  was  not  present  when  the  agreement 
between  Wade  and  defendant  was  made." 

If  by  this,  it  be  meant  that  the  testimony  was  properly 
excluded,  because  it  did  not  relate  to  conversations  occur- 
ring at  the  interview  testified  to  by  Mr.  Place,  the  position 
is  untenable.  Whatever  was  said  by  Wade,  in  any  interview 
between  him  and  Jarvis,  whether  before,  after,  or  on  that 
day,  was  competent,  if  pertinent. 

We  think  the  judge  could  not  have  overruled  the  ques- 
tions on  that  ground,  as-  he  allowed  the  defendant  subse- 
quently to  prove,  by  Robert  B,  Catherwood,  conversations 
between  himself  and  Wade,  occurring  in  March  or  April, 
1859,  and  also  in  or  about  June,  1859,  and  charged  the 
jury  that,  '4f  they  believed  the  testimony  of  the  witness 
Catherwood,  the  plaintiff  could  not  maintain  this  action." 

Hence  the  judge  can  hardly  be  supposed  to  have  overruled 
the  questions,  because  they  did  not  relate  to  conversations 
had  at  the  interview  on  ■  the  28th  of  January,  1859,  in 
respect  to  which  Mr.  Place  had  testified. 

The  agreement,  on  which  the  plaintiff  relies,  he  sought 
to  establish  by  evidence  of  a  conversation  between  Wade 
and  Jarvis  occurring  on  that  day,  the  day  on  which  they 
exchanged  deeds.  It  was  a  verbal  agreement,  whatever  it 
may  have  been,  and  related  to  the  property  conveyed  by 
the  deed  from  Jarvis  to  Wade. 

The  questions  put  to  Mr.  McClave  might  have  elicited 
testimony,  had  they  been  answered,  which  would  have 
satisfied  the  jury  that  the  impressions  of  Mr.  Place,  as  to 
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the  conversation  of  which  he  testified,  were  entirely  inac- 
carate ;  and  that  the  position  of  the  parties  was  snch  as 
the  evidence  of  Catherwood  tended  to  show  it  was,  and 
thus  have  so  far  corroborated  his  testimony,  that  the  jnry 
would  have  believed  it,  and  given  a  verdict  for  the  defendant. 

Mr.  McClave  had  acted  as  broker  in  the  transaction ; 
was  present  at  several  interviews  between  Wade  and  Jar- 
vis  in  relation  to  it ;  and  we  mast  assume  that  he  might 
have  testified  that  he  negotiated  the  transfer  and  the 
details  connected  with  it ;  and  that  in  such  negotiation 
"the  subject  of  the  quarter's  rent  to  May,  1859,  was  set- 
tled between  the  parties  "  and  the  witness. 

Such  testimony  was  clearly  competent,  and  should  have 
been  received.  If  it  related  to  conversations  had,  or  any 
agreement  as  to  this  quarter's  rent,  made  prior  to  January 
28,  1859,  then  the  practical  question  might  have  been,  if 
it  showed  a  clear  and  precise  agreement,  whether  such 
agreement  was  modified  on  the  28th  of  January. 

But  whatever  the  questions  which  it  might  have  raised, 
it  is  quite  evident  that  the  evidence,  in  connection  with 
that  which  was  received,  might  have  satisfied  the  jury 
that  no  such  agreement  *was  made  as  that  which  the  evi- 
dence of  Mr.  Place,  standing  alone,  tends  to  establish. 

And  it  might  have  so  satified  them,  without  at  all  ques- 
tioning the  good  faith  of  Mr.  Place's  testimony.  As  the 
evidence  was  competent,  and  the  court  is  ignorant  what  it 
ixrould  have  been,  it  cannot  assume,  for  the  purposes  of 
this  appeal,  that  it  would  have  beeii  immaterial. 

The  questions  were  pertinent,  and  we  must  assume  that 
the  evidence  would  have  been  material.  The  questions 
pointed  to  the  subject  of  this  quarter's  rent,  an  arrange- 
laent  between  Wade  and  Jarvis  in  regard  to  it,  and  called 
for  what  was  said  between  them,  and  the  language  used. 

We  think  an  error  was  committed  in  overruling  the  last 
three  questions.  The  judgment,  therefore,  must  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Judgment  accordingly. 
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The  West  River  Bank,  Plaintiff  and  Bespondent  v,  James 
B.  Taylor,  J)efendant  and  Appellant. 

1.  Where  a  bill  of  exchange  has  heen  negotiated  by  the  indorsement  of  several 
parties,  the  holder  has  the  next  day  after  receiving  notice  of  dishonor,  to 
notify  any  prior  indorser  whom  he  desires  to  charge;  and  each  saccessive 
indorser  who  receives  notice,  has  at  least  one  day  thereafter  to  give  notice 
to  any  antecedent  indorser. 

2.  This  rule  is  not  confined  to  holders  for  value.  An  agent  or  banker  entrusted 
with  a  bill  to  obtain  acceptance  or  payment,  is  entitled*  to  the  same  time  to 
give  notice  to  his  principal,  and  the  principal  is  entitled  after  such  notice,  to 
the  like  time  to  notify  any  prior  indorser  as  if  he  had  received  notice  from 
the  true  owner,  instead  of  his  banker  or  agent. 

8.  Where  the  party  thus  giving  the  notice,  and  the  party  to  whom  it  is  given, 
do  not  reside  in  the  same  town,  the  notice  may  be  sent  by  mail. 

4.  There  is  no  rule  requiring  that  an  indorser  residing  in  the  same  town  as  the 
acceptor,  shall  be  personally  notified  the  next  day  after  presentment ;  where 
the  banker,  at  whose  instance  the  bill  is  protested,  and  to  whom  notices  of 
protest  are  sent,  does  not  reside  in  that  town. 

6.  The  fact  that  the  true  owner  knows  that  the  indorser  resides  in  the  same 
place  as  the  acceptor,  does  not,  in  such  a  case,  entitle  the  indorser  to  notice 
on  the  day  next  after  the  presentment  and  protest. 

6.  It  is  enough  to  charge  him.  that  the  true  owner  mails  notice  to  him  by  the 
first  mail  of  the  day  next  after  that  on  which  he,  in  due  course,  receives 
notice  of  dishonor,  such  owner  and  indorser  residing  in  different  towns. 
(Before  Boswokth,  Gh.  J.,  and  Woodruff  and  White,  J.  J.) 
Heard  November  7,  decided  December  29, 1860. 

Appeal  by  the  defendant,  James  B.  Taylor,  from  a  judg- 
ment recovered  against  him  as  the  indorser,  and  Charles  St 
John,  as  the  acceptor  of  a  bill  of  exchange,  which,  with  its 
indorsements,  is  as  follows,  viz: 

$2,643.13  RobUns  fy  Lawrence  Co. 

WiNDsoB,  Vt.,  June  21,  1856. 
Six  months  after  date  pay  to  the  order  of  S.  6.  De  Blais^ 
Treasurer,  twenty-six  hundred  and  forty-three  13-100  dol- 
lars, value  received,  and  charge  to.  account  of  the 

Robbins  if  Laiorence  Co, 

W.  CURRIER,  President. 
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To  Charles  St.  John,  Esq.,  142  Water  st.,  New  York. 
Written  across  the  face,  **  Accepted,  Charles  St.  John" 
Endorsed,  S.  G.  DeBlois,  Treasurer. 
James  B.  Taylor. 

Pay  JR.  L.  Day,  Esq.,  Cashier,  or  order. 

J.  E.  BUTLER,  Cashier. 

The  action,  being  at  issue,  was  referred  to  the  Hon.  Ben- 
jamin W.  Bonney,  to  be  determined  by  him,  as  referee,  who 
found  and  reported,  as  matters  of  fact,  as  follows,  viz : 

1.  That,  at  the  times  in  the  complaint  mentioned,  the 
plaintiff  was,  and  now  is,  a  corporation,  created  and  exist- 
ing under  and  pursuant  to  the  laws  of  the  State  of  Ver- 
mont, situated  and  transacting  business  in  the  town  of 
Jamaica,  in  the  county  of  Windham,  and  State  of  Vermont. 

2.  That  the  bill  of  exchange,  in  the  complaint  mentioned 
and  described,  and  upon  which  this  action  is  brought,  was, 
at  or  about  thejday  of  its  date,  and  at  the  city  of  New 
York,  in  the  State  of  New  York,  accepted  by  the  defend- 
ant, Charles  St.  John,  and  indorsed  by  the  defendant, 
James  B.  Taylor,  without  consideration,  and  for  the  accom- 
modation of  the  drawer  thereof,  or  some  person  connected 
-with  said  drawer. 

3.  That  the  said  bill  of  exchange,  so  accepted  by  the 
defendant,  St.  John,  and  indorsed  by  the  defendant,  Taylor, 
'was,  soon  after  such  acceptance  and  indorsement,  and  long 
before  it  became  due,  delivered  by  the  drawer  thereof,  at 
said  town  of  Jamaica,  in  Vermont,  to  the  plaintiff,  for  full 
and  valuable  consideration  then  given  and  paid  by  the 
plaintiff  therefor,  and  the  plaintiff  thereupon  became,  and 
ever  since  has  been,  the  owner  of  said  bill  of  exchange. 

4.  That  before  said  bill  of  exchange  became  due  and 
payable,  the  plaintiff  indorsed  and  delivered  the  same  for 
collection,  to  the  Eliot  Bank,  situated  and  doing  business 
in  the  city  of  Boston,  in  the  State  of  Massachusetts,  and 
said  Eliot  Bank  indorsed  and  delivered  said  bill  to  the 
Nassau  Bank,  situated  and  doing  business  in  said  city  of 
New  York,  in  the  State  of  New  York. 

5.  That  at  the  time  of  said  acceptance  and  indorsement 
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of  said  bill  of  exohang^,  and  also  when  the  same  became 
due  and  payable,  and  before  and  afterwardj  both  the 
defendant,  Charles  St.  John,  and  the  defendant,  James  B. 
Taylor,  resided  and  kept,  and  had  their  respective  places 
of  business  in  the  said  city  of  New  York,  and  the  plaintiff, 
before  and  at  the  time  when  said  bill  of  exchange  was 
so  indorsed  and  delivered  to  the  Eliot  Bank,  had  notice 
•  thereof. 

6.  That  on  the  twenty-fourth  day  of  December,  1856, 
(when  siUd  bill  of  exchange  became  due  and  payable,)  it 
was  presented  by  the  notary  public  of  said  Nassau  Bank, 
then  the  holder  thereof,  for  collection  as  aforesaid,  at  the 
office  or  place  of  business  in  said  city  of  New  York,  of  the 
defendant,  Charles  St.  John,  in  his  absence  from  said  office, 
and  payment  thereof  was  then  and  there  demanded,  which 
was  refused,  and  said  bill  was  thereupon  protested  by  said 
notary  public  for  non-payment. 

7.  That  the  twenty-fifth  day  of  December,  1856,  was,  by 
the  law  of  the  State  of  New  York,  a  legal  holiday,  and  for 
all  purposes  of  protesting  and  giving  notice  of  the  dis- 
honor of  bills  of  exchange,  treated,  and  considered  as  the 
first  day  of  the  week,  commonly  called  Sunday. 

8.  That  notices  of  such  presentment,  and  demand  and 
refusal  of  payment  of  said  bill  of  exchange,  and  of  the 
protest  thereof,  for  the  Eliot  Bank,  and  for  the  plaintiff  and 
the  defendant,  Taylor,  were  by  said  notary  of  said  Nassau 
Bank,  sent  by  mail  on  the  twenty-sixth  day  of  December, 
1856,  from  said  city  of  New  York  to  said  Eliot  Bank;  and 
were  by  said  Eliot  Bank  received  at  said  city  of  Boston,  on 
the  twenty-seventh  day  of  December,  1856. 

9.  That  said  notices  of  such  presentment,  and  demand 
,  and  refusal  of  payment  and  protest  of  said  bill  of  exchange 

for  the  plaintiff  and  for  the  defendanti  James  B.  Taylor, 
were,  by  said  Eliot  Bank,  sent  by  mail  on  said  twenty- 
seventh  day  of  December,  1856,  from  said  city  of  Boston 
to  said  plaintiff,  at  said  town  of  Jamaica,  in  Yermont,  and 
were  by  said  plaintiff  received,  on  or  about  the  29th  day 
of  December,  1856. 
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10*  That  the  plaintiff,  bj  its  cashier,  inclosed  said  notice 
of  demand  and  refusal  of  payment,  and  of  protest  of  said 
bill  of  exchange,  for  the  defendant,  James  6.  Taylor,  in 
a  sealed  envelope,  addressed  to  said  defendant  Taylor,  at 
said  city  of  New  York,  and'  deposited  the  same  in  the 
United  States  post-office  in  said  town  of  Jamaica,  for  trans* 
mission  to  the  city  of  New  York«  and  paid  the  postage 
thereon,  before  the  departure  of  the  next  mail  for  said  city 
of  New  York,  after  such  notice  was  received  by  the  plain- 
tiff, as  aforesaid, 

11,  That  the  interest  on  the  amount  of  said  bill  of 
exchange,  ($2,64343,)  from  the  twenty-fourth  day  of  Pecem- 
ber,  1856,  when  the  same  became  due  and  payable  to  the 
date  of  this  report,  (24ih  December,  1859,)  (three  years,) 
is  five  hundred  and  fifty-five  dollars  and  five  cents,  ($555.05) 
and  the  whole  amount  of  principal  and  interest  due  upon 
said  bill  at  the  date  of  this  report,  together  with  seventy- 
five  cents  for  expense  of  protest  thereof,  is  three  thousand 
one  hundred  and  ninety-eight  dollars  and  ninety4hree 
cents,  ($3,198.93,) 

Upon  the  pleadings  in  this  action,  and  the  facts  found  and 
above  reported,  the  referee  decided,  determined  and  reported 
as  conclusions  of  law,  that  the  plaintiff  is  entitled  to  recover 
against  the  said  defendants,  and  each  of  them,  in  this  action, 
the  said  sum  of  three  thousand  one  hundred  and  ninety-eight 
dollars  and  ninety-three  cents,  and  that  on  filing  this  report, 
judgment  be  entered  in  favor  of  the  plaintiff  against  the 
defendants,  for  said  last  mentioned  sum,  and  the  costs  of 
this  action. 

Judgment  having  been  entered  on  the  report,  the  defend- 
ant, James  B.  Taylor,  appealed  from  it  to  the  general  term. 

JS.  W.  StoughUn^  for  App^ant, 

L  When  the  plaintiffs  sent  the  draft  to  New  York  for 
collection,  they  knew  that  Taylor  resided  there ;  and  it 
was,  therefore,  their  duty,  upon  non-payment,  to  have  caused 
notice  thereof  to  be  served  upon  him,  either  personally,  or 
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by  leaving  the  same  at  his  residence  or  place  of  business ; 
and  this  notice  should  have  been  so  served  as  early  as  the 
26th  of  December.  By  reason  of  their  failure  to  do  this, 
the  liability  of  the  defendant  Taylor,  was  discharged. 
{Lawrence  v.  Miller,  16  N.  Y.  R.  235 ;  Cuyler  v.  Stevens,  4 
Wend.  566  ;  U.  S.  Bank  v.  Barker.  1^  Wheaton,  569,  60,  61 ; 
Spencer  v.  Bank  of  Salina,  3  Hill,  520.) 

II.  The  only  service  of  notice  which  it  is  claimed  was 
made  upon  Taylor,  was  by  mailing  the  same  at  Jamaica,  in 
the  State  of  Vermont,  directed  to  him  at  the  city  of  New 
York,  several  days  after  the  2'7th  of  December.  The  old 
rule  was  that  service,  to  fix  the  indorser,  must  in  all  cases 
be  personal,  or  by  leaving  the  same  at  his  residence  or  place 
of  business.  And  this  is  still  the  rule  where  the  party  to 
be  charged  resides  at  the  place  where  the  paper  is  to  be 
presented  for  payment.     {Ransom  v.  Mack,  2  Hill,  590.) 

If,  therefore,  the  plaintilSs  had  been  unacquainted  with 
the  residence  of  Taylor  at  the  time  they  forwarded  the  bill 
for  collection,  it  would  have  been  the  duty  of  the  notary, 
if  ignorant  thereof,  to  have  made  diligent  inquiry  for  the 
purpose  of  serving  upon  him,  if  possible ;  and  his  failure  to 
exercise  such  diligence,  would  have  made  him  responsible 
in  damages  to  the  holder  for  such  loss  as  he  should  sustain 
thereby.  {Ransom  v.  Mack,  2  Hill,  590,  and  cases  there 
cited;  Smedes  v.  Bank  of  Utica,  20  Johns.  R.  3*72.) 

•4.  R.  Dyett,  for  Respondent. 

I.  For  the  purpose  of  demand  and  notice  to  drawer  and 
indorsers,  the  Eliot  Bank  and  Nassau  Bank  were  holders  of 
the  bill  subsequent  to  the  plaintiffs,  and  were  only  bound 
to  notify  their  prior  indorsers,  id  est — ^the  Nassau  Bank  to 
notify  the  Eliot.  The  Eliot  to  notify  the  plaintiffs — the 
plaintiffs  Taylor. 

And  each  had  a  day,  after  receiving  notice^  to  give  notice 
to  the  other  in  this  order.     This  was  done. 

The  notary  was  not  the  plaintiffs'  agent,  but  if  of  any- 
body, of  the  Nassau  Bank,  who  was  the  holder,  and  for 
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whom  he  was  notary,  and  his  only  duty  was  to  notify  the 
EKot  Bank,  which  was  the  Ictst  indorser  prior  to  the  holder. 
This  he  did  do  by  sending  notice  by  mail  to  B.  S.  Day, 
Esq.,  cashier  of  that  bank  at  Boston,  and  that  holder 
notified  its  prior  indorser,  the  plaintiffs,  which  in  return 
notified  Taylor. 

The  case  in  16  N.  Y.  Reports  cited  by  the  defendant,  was 
entirely  different  from  this  one. 

1st.  There  the  notary  assumed  to  give  the  notice  which 
was  defective.  Here  he  did  not  undertake  to  give  notice 
.to  Taylor  at  all. 

2d.  There  the  notary  did  not  serve  the  notice  upon  the 
indorser  at  all. 

3d.  The  indorser  in  that  case  never  got  the  notice.  Here 
he  did,  (for  Taylor  does  not  in  his  answer  or  his  evidence 
deny  the  actual  receipt  of  the  notice  at  some  time  or  other). 

4th.  The  notary  there  was  entrusted  to  give  notice  without 
any  information  or  direction  where  to  serve  it.  Here  the 
notary  was  only  employed  to,  and  did  merely  present  the 
bill  and  protest  it,  handing  back  the  bill  and  protest  to  the 
holder,  and  sending  notices  to  the  last  indorser  prior  to  the 
holder,  leaving  the  latter  to  give  notices  to  prior  indorsers. 

6th.  There  the  holder,  having  given  no  notice  except 
through  the  notary,  was  compelled  to  adopt  the  act  as  his 
own,  burdened  with  the  negligenco,  and  the  court  pre- 
sumed the  indorser  had  transferred  the  note  to  him,  and 
that  consequently  he  knew  his  residence.  Thus  the  case 
stood  as  one  where  the  holder,  knowing  the  residence  of  the 
indorser,  wilfully  served  it  on  another  person,  and  the 
indorser  never  got  notice. . 

Here  Taylor  was  not  our  immediate  indorser,  and  no  such 
presumption  arises.  On  the  contrary,  we  prove  that  we 
received  the  bill  from  the  Bobbins  &  Lawrence  Company, 
for  which  Taylor  indorsed  it,  and  we  only  knew  that 
Taylor  lived  in  New  York,  and  nothing  further,  and  we 
mailed  it  to  New  York,  and  Taylor  got  it. 

The  holder  may,  after  he  gets  notice  of  dishonor,  notify 
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the  parties  whom  he  intends  to  hold.  (Story  on  bills,  §  292; 
17.  8.  Bank  ▼.  (roddard,  5  Mason.  J 

The  rule  is,  that  where  the  party  entitled  and  required 
to  give  the  notice,  resides  in  a  different  place  from  the  party 
nought  to  be  charged,  notice  may  be  by  mail ;  the  manner 
of  service,  whether  by  mail  or  personally,  depending  on 
the  residence  respectively  of  the  party  giving,  and  the 
party  receiving  the  notice. 

He  cited,  and  commented  on  Louisiana  State  Bank  v. 
Rowel,  (6  Mar.  Loais.  B.  506;)  2  Hill,  587  ;  20  J.  R.  372; 
10  J.  R.  490;  5  Martin's  Rep.  N.  S.  359;  Clay  v.  Oakley; 
(Id.  137;)  iConn.  329;  Sid,  489;  1  Peters,  579;  Cay- 
uga Co.  Bank  v.  Bennett,  (5  Hill,  241;)  Sheldon  v.  Benham^ 
(4  Id.  129  ;)  2  Hill,  457 ;  Mead  v.  Engs  (5  Cow.  303 ;)  Spen- 
cer V.  Ballou,  (18  N.  Y.  R.  327  ;)  Edw.  on  Prom.  Notes,  618, 
629;  Loioery  v.  Scott,  (24  Wend.  358;)  13  J,  R.  432;  6 
Binney,  431 ;  3  Greenf.  233 ;  6  Metcalf,  491 ;  and  insisted 
that  the  rule  stated  in  Mead  v.  Engs,  (  supra,)  is  the  tme 
one,  is  established  law,  and  applicable  to  the  facts  of  this 
case,  and  that  the  judgment  should  be  afBrmed. 

By  the  Coukt.  Woodkupf,  J. — The  only  point  pre- 
sented by  the  counsel  for  the  appellant  is,  that  doe 
notice  was  not  given  to  the  defendant  of  the  dishonor  of 
the  bill  of  exchange  indorsed  by  him ;  all  other  excep- 
tions taken  at  the  trial  were  waived  on  the  argument 
by  the  appellant ;  and  the  argument  is,  that  inasmuch  as 
the  indorser  resided  in  the  same  place  in  which  the 
acceptor  lived,  and  where  the  bill  was  presented  for  pay- 
ment, and  this  fact  was  known  to  the  plaintiffs,  who 
were  the  actual  or  beneficial  owners  of  the  bill,  notice 
should  have  been  served  on  the  indorser  personally,  or  by 
leaving  it  at  his  residence  or  place  of  business  in  the  city  of 
New  York,  as  early  as  the  second  day  after  the  present- 
ment, (the  holiday  being  thus  duly  allowed,)  and  that  the 
circuitous  transmission  of  the  notice  to  the  defendant 
through  the  hank  at  Boston,  and  through  the  plaintiffs,  at 
Jamaica,  Vermont,  was  not  in  due  season  to  charge  the 
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defendant  as  indorser ;  and  that  if  the  plaintiffs  had  not 
known  the  defendant's  residence,  it  was,  nevertheless,  the 
duty  of  the  notary  to  make  diligent  inquiry  in  New  York  for 
the  purpose  of  serving  the  notice  on  the  defendant,  and  the 
neglect  of  the  notary  to  do  so  would  have  discharged  the 
defendant,  and  would  have  made  the  notary  responsible  to 
the  plaintiffs. 

The  general  rule  that  where  a  bill  of  exchange  has  been 
negotiated  by  the  indorsement  of  several  parties,  the  holder 
has  the  next  day  within  which  to  give  notice  of  dishonor 
to  any  prior  indorser  whom  he  desires  to  look  to  for  pay- 
ment, and  that  each  successive  indorser  who  receives  notice 
of  the  dishonor,  has  at  least  one  day  thereafter  to  give 
notice  to  any  antecedent  indorser  whom  he  may  desire  to 
charge  with  the  payment,  is  not  controverted.  Nor  does 
the  appellant  question  the  rule  that  in  such  case  if  the 
party  giving  the  notice,  and  the  indorser  whom  he  seeks  to 
charge,  reside  in  different  towns,  the  former  may  send  the 
notice  by  the  first  convenient  mail  of  the  day  next  after 
the  receipt  of  the  notice  by  himself. 

But  it  is  claimed  that  as  to  indorsers  residing  in  the  same 
town  with  the  acceptor  an  exception  arises,  and  they  must  be 
notified  the  next  day  (holiday  excluded)  after  presentment; 
or  at  all  events  if  the  actual  owner  has  knowledge  of  such 
residence,  he  cannot  charge  them  without  giving  them  such 
notice  within  the  period  last  named;  and  that  notices 
transmitted  successively  through  holders  for  collection 
only,  will  not  be  in  due  season  to  charge  such  indorsers. 

Mr.  Justice  Story,  in  his  treatise  on  bills  of  exchange, 
having  stated  the  general  rules  above  referred  to,  says, 
(§  292,)  **  The  benefit  of  this  rule  is  not  confined  to  holders 
for  value — ^but  if  the  bill  has  been  transmitted  to  an  agent 
or  banker  for  the  purpose  of  procuring  the  acceptance  or 
payment  of  the  bill,  he  will  be  entitled  to  the  same  time 
to  give  notice  to  his  principal  or  customer,  and  to  the 
other  parties  to  the  bill,  as  if  he  were  himself  the  real 
holder,  and  his  principal  or  customer  were  the  party  next 
entitled  to  notice;  and  the  principal  or  customer  will  be 
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entitled  after  such  notice  to  the  like  time  to  communicate 
notice  to  the  antecedent  parties  as  if  he  received  the  notice 
from  the  real  holder,  and  not  from  his  banker  or  agent.  In 
short,  in  all  such  cases  the  banker  or  agent  is  treated  as  a 
distinct  holder." 

Mr.  Chitty  states  the  same  rule,  and  that  it  has  been 
frequently  so  decided.     (Chitty  on  Bills,  521,  522.) 

Chancellor  Kent,  in  his  Commentaries,  (^  44,  vol.  3  page 
108,)  says: — '*It  is  sufficient  for  an  agent  to  give  notice 
to  his  principal  of  the  dishonor  of  a  bill,  and  he  is  not 
bound  to  give  notice  to  all  the  prior  parties ;  and  it  then 
becomes  necessary  for  the  principal  to  give  the  requisite 
notice,  with  due  diligence,  to  the  parties  to  be  fixed." 

Numerous  xBases  may  be  cited  to  the  like  purport.  In 
Scott  V.  Liffordj  (9  East.  fi.  347,)  a  bill  was  deposited  by 
the  owner  with  his  bankers  for  collection ;  it  was  dishon- 
ored on  the  4th,  the  bankers  notified  the  owner  on  the  5th, 
and  he  notified  the  indorser  on  the  6th,  and  the  notice  was 
held  sufficient.  So  in  Langdale  v.  Trimmer^  (15  East.  B. 
291,)  the  indorsee  of  a  bill  deposited  it  for  collection  with 
his  bankers  in  London ;  it  was  dishonored  on  the  25th ;  on 
the  26th  they  returned  it  to  the  owner ;  on  the  27th,  he  put 
into  the  post  a  letter  to  his  indorsee,  who  lived  out  of 
town.  The  notice  wag|  held  sufficient.  In  Bray  v.  Hadwen^ 
(5  M.  &  S.  R.  68,)  the  plaintiffs,  residing  in  the  country, 
owning  a  bill  payable  in  London,  deposited  it  for  collection 
with  their  country  bankers  at  another  place.  They  for- 
warded it  to  London  for  collection ;  it  was  dishonored  at 
London  on  the  14th,  and  notice  was  sent  to  the  country 
bankers  by  mail,  and  received  on  the  l7th.  They  sent 
notice  by  the  post  on  the  18th,  to  the  owners,  (the  plain- 
tifi*s.)  The  latter  received  the  notice  on  the  20th,  and  they 
afterward  forwarded  notice,  which,  through  another  indor- 
ser, reached  the  defendant.  Held  sufficient  notice.  In  Rohson 
V.  Bennett,  (2  Taunt.  R.  388,)  it  was  held  that  the  holder 
of  a  check  does  not  lose  recourse  to  the  drawer  by  deposit- 
ing it  with  his  bankers  for  collection,  although  the  banker 
has  one  day  after  dishonor  to  notify  the  owner,  and  he  has 
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another  in  which  to  notify  the  drawer,  and  so  notice  to  the 
latter  is  postponed  one  day  by  such  deposit.  In  Daly  v. 
Slater,  (4  Carr,  A  P.  R,  Rep.  200,)  the  drawer  of  a  bill 
payable  in  London,  resided  at  Oxford,  England.  The  plain- 
tiffs discounted  the  bill  in  Paris,  and  sent  it  to  London  to 
their  correspondents,  for  collection.  It  was  dishonored  on 
the  6th,  and  the  bill,  on  the  next  post  day,  the  8th,  returned 
to  the  plaintiffs  in  Paris,  by  the  London  bankers,  and  was 
received  by  the  plaintiffs  ;  one  of  the  plaintiffs  being  in 
London  on  the  16th,  instead  of  sending  notice  to  the  drawer 
at  Oxford,  returned  the  bill  to  the  London  bankers,  and 
they  sent  the  bill  by  the  post  of  the  l7th,  to  Oxford,  where, 
on  the  morning  of  the  18th,  the  drawers  were  notified  of 
the  non-payment,  &c.  Lord  Tenter  den  held,  that  the 
course  of  sending  the  notices  to  Paris  was  proper,  and  the 
only  doubt  he  expressed  ^as,  whether  the  plaintiffs  should 
not,  upon  the  receipt  of  notice,  have,  themselves,  given 
the  notice  to  the  drawers  by  the  post  of  the  16th,  instead 
of  returning  the  bill  to  their  bankers,  by  means  of  which 
the  notice  was  delayed  one  day. 

In  Colt  V.  Jfoble,  (5  Mass.  R.  167,)  the  plaintiffs,  owners 
of  a  bill  payable  in  London,  resided  at  Madras — ^their 
indorser  resided  in  the  United  States.  The  plaintiffs  sent 
the  bill  to  London  to  their  agents  there  for  collection;  it 
was  protested,  and  the  agents  returned  it  with  notice  to 
their  principals,  the  plaintiffs,  who,  within  a  reasonable 
time  after  they  received  notice,  forwarded  notice  to  the 
indorser  in  the  United  Sltates.  It  appeared,  that  had  the 
agents  sent  him  notice  from  London,  it  would  have  reached 
his  residence  within  three  months  after  the  protest ;  but, 
by  the  circuitous  mode  adbpted,  the  notice  from  Madras  did 
not  reach  him  until  more  than  a  year  after  such  protest, 
and  yet  the  notice  was  held  sufficient  to  charge  him  in 
favor  of  the  plaintiffs.  The  reasoning  of  Chief  Justice 
Parsons  is  apt  to  the  present  case: 

The  case  last  cited  is  distinctly  approved  in  Mead  v. 
JSngs,  (5  Cowen  R.  308,)  where  it  is  declared  that  banks 
who  have  no  interest  in  the  bill,  but  are  mere  agents  to  col- 
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lect  it,  are  yet,  for  the  purpose  of  reoeiving  and  transmit* 
ting  notices  of  dishonor,  to  be  considered  the  real  holders. 
It  was  there  insisted,  as  it  is  in  this  case,  that  the  notary 
who  protested  the  bill  at  Providence,  where  the  acceptor 
resided,  should  have  sent  a  notice  directly  to  the  drawer 
at  New  York,  where  the  bill  was  drawn  and  dated.  But 
the  court  held  that  a  transmission  of  the  notices  by  mail 
to  several  banks  in  succession,  through  whom  it  was  trans* 
mitted  for  collection,  was  proper,  although  the  notice  did 
not  reach  the  drawer  so  soon  as  it  would  had  it  been-  sent 
to  him  directly  from  Providence  to  New  YorL  This  casa 
is  binding  upon  us,  even  if  the  other  authorities  were  not 
controlling  upon  this  point ;  and  this  decision  is  reaffirmed 
in  Hotoard  v.  Ives,  (1  Hill  B.  264.) 

It  is,  therefore,  to  be  deemed  settled,  that  the  course 
pursued  in  this  case  by  transmitting  the  notices  of  protest 
to  the  Eliot  Bank  of  Boston,  and  by  that  bank  to  the 
plaintiffs,  and  by  them  to  the  defendant,  is  in  conformity 
with  the  general  rule,  and  that  the  circumstance  that  the 
plaintiffs  knew  where  the  defendant  resided  when  they 
delivered  the  bill  for  collection  made  no  difference ;  for 
in  many  of  the  cases  above  cited,  the  owner  of  the  bill 
had  the  same  knowledge. 

Does  the  circumstance  that  the  indorser  (the  defendant.) 
resided  in  the  city  of  New  York,  where  the  acceptor 
resided,  create  an  exception  ? 

If  it  does,  then  it  must  be  upon  some  principle  applica- 
ble to  the  subject,  and  none  can  be  suggested  unless  it  be 
that,  living  here,  he  would  have  received  notice  directly 
^  from  the  notary  much  sooner  than  he  did  receive  it  frooi 
the  plaintiffs  by  mail.  But,  according  to  all  the  above 
cases,  he  is  not  discharged  on  that  ground,  for  the  same 
was  true  in  the  cases  referred  to. 

Those  cases  hold  that  where  he  resides  in  another  post* 
town  he  is  not  discharged,  though  a  notice  sent  directly 
from  the  place  of  the  protest  would  have  reached  him  much 
earlier ;  and  we  can  see  no  reason  whatever  for  holding 
that  if  he  had  lived  in  Brooklyn,  a  notice  sent  from  Yer* 
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mont  to  Brooklyn  would  have  been  enlEBcient ;  bnt  becanse 
he  lived  in  New  .York,  a  notice  Bent  to  New  York,  is  not. 
Nor  have  we  been  able  to  find  any  case  in  which  the 
place  of  the  indorser's  residence  is  held  material  in  this 
respect.  Nor  any  in  which  just  such  a  notice  as  was  given 
in  the  present  case  has  been  held  insufficient. 

It  being  once  established  or  conceded  that  the  several 
banks  through  whom  a  bill  is  in  due  course  of  business  for* 
warded  for  collection  are  to  be  regarded,  for  all  the  pur- 
poses of  receiving  and  transmitting  notices,  as  if  they 
were  holders  for  value,  then  they  are  bound  to  notify  the 
antecedent  indorser,  to  whom  they  respectively  look  for 
payment)  and  are  not  bound  to  notify  any  other;  and 
each  of  such  antecedent  indorsers  in  his  turn  may  notify 
his  precedent  indorser,  and  charge  him  thereby. 

A  case  may  be  supposed  in  which  the  holder  of  a  bill,  in 
bad  faith,  or  out  of  the  usual  course  of  business,  may  send 
a  bill  to  a  distance,  and  through  a  useless  circuit,  in  such 
a  manner  as  unnecessarily  to  delay  the  notice  to  drawer 
or  indorser ;  and  in  such  case  the  useless  delay  voluntarily 
caused  may  perhaps  discharge  the  indorser;  as  if  a  holder 
in  New  York  of  a  bill  payable  in  Newark,  under  pretence 
of  forwarding  it  for  collection,  sends  it  to  a  bank  in  New 
Orleans,  by  whom,  through  various  intermediate  banks,  it 
is  forwarded  to  Newark,  and  the  notices,  by  returning 
through  the  same  banks  to  New  Orleans,  and  thence  coming 
to  the  owner  in  New  York,  are  delayed  some  weeks  or 
months,  it  may  be  that  an  indorser  in  New  York  would  be 
held  discharged  by  the  laches  or  fault  of  the  owner ;  but 
if  so,  the  concession  would  have  no  just  application  to  a 
case  like  the  one  before  us,  where  the  holder  in  good  faith, 
and  in  due  course  of  business,  forwards  the  bill  in  accus* 
tomed  channels  to  the  place  of  payment. 

The  question  whether  the  indorser  is  to  be  personally 
served  with  the  notice,  or  may  be  served  through  the  mail, 
is  not  determined  by  the  fact  that  he  resides  in  the  place 
where  presentment  is  made,  but  is  to  be  tested  by  the 
inquiry,  whether  the  party  who  seeks  to  charge  him  by 
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notice,  resides  in  the  same  town  with  the  indorser ;  and  the 
question  within  what  time  after  presentment,  mnst  the 
notice  be  given,  depends  on  the  qaestion,  when  did  the 
party  seeking  to  charge  him,  receive  notice  of  dishonor — 
allowing  to  each  intermediate  holder  one  day,  or  till  the 
next  mail  after  receiving  notice,  to  give  it  to  the  next  pre- 
ceding party. 

The  case  of  Stnedes  v.  The  Utica  Bank,  (20  J.  B.  372,) 
does  not  conflict  with  these  views.  There,  the  plaintifik 
in  New  York  had  sent  a  note  to  the  defendants  for  collec- 
tion. It  was  proved,  and,  in  the  opinion  of  the  court,  fully 
proved,  that  it  was  the  established  custom  and  general 
understanding  between  banks  and  their  customers,  at  the 
place  where  the  note  was  payable,  for  the  bank  to  notify 
all  the  parties  to  the  note,  and  the  court  held  that  the 
plaintiffs  had  a  right  to  rely  on  that  usage  and  custom,  so 
that,  as  between  the  plaintiffs  and  the  defendants,  it  was 
the  duty  and  undertaking  of  the  latter  to  give  notice  to 
the  indorsers ;  and  the  defendants  having  neglected  to 
give  proper  notice  to  an  indorser  living  in  the  same  place 
with  the  maker,  were  liable  for  such  neglect.  (See,  Bank 
of  Rochester  v.  Gray,  2  Hill  B.  227;  Spencer  v.  Ballou, 
18  N,  Y.  B.  327.)  There  is  no  intimation  that  the  rule 
would  not  have  been  the  same  in  that  respect,  had  such 
indorser  lived  in  any  other  town.  Nor  was  it  held  that, 
if  the  plaintiffs  themselves,  so  soon  as  they  received  notice 
of  the  dishonor,  had  sent  a  notice  to  the  indorser,  he  would 
not  have  been  duly  charged  in  their  favor.  The  point  was, 
that,  having  a  right  to  rely  on  the  giving  of  such  notice 
by  the  defendants,  and  having,  in  that  reliance,  omitted 
themselves  to  notify  the  indorser,  they  had  been  damnified ; 
the  defendants  had  failed  in  the  performance  of  their 
undertaking,  and  were  liable. 

What  is  said  in  relation  to  the  giving  of  personal  notice 
when  the  indorser  resides  in  the  place  where  the  demand 
is  made,  must  be  understood  as  said  with  reference  to  the 
already  assumed  or  established  fact,  that  the  party  whose 
duty  it  was  in  that  case  to  give  the  notice^  and  who  attempted 
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to  do  80,  resided  there  also ;  and  to  the  other  fact,  that 
the  proof  left  it  in  donbt  whether  the  notice  he  served  was 
not  put  into  the  post-office,  instead  of  being  served  on  the 
indorser  at  his  residence  or  place  of  business. 

Like  observations  are  applicable  to  the  case  of  Ransom  v. 
Mack,  (2  Hill  B.  587).  Bronson,  Justice,  undoubtedly  says 
that  the  rule  still  prevails  that,  where  the  party  sought  to 
be  charged  resides  in  the  same  place  where  the  present- 
ment or  demand  is  made,  the  notice  must  be  served  per- 
sonally, or  be  left  at  his  dwelling  or  place  of  business. 
But  that  is  said  in  reference  to  a  case  in  which  the  holder 
at  that  place  made  the  attempt  to  charge  the  indorser; 
and  the  question  was,  whether  •  the  notice  was  properly- 
given.  The  question  whether  a  distant  indorser,  who  was 
duly  charged  by  notice,  might  not  charge  such  resident 
indorser  by  a  notice  given  with  due  diligence  through  the 
mail,  after  such  distant  indorser  received  notice,  did  not 
arise,  and  was  not  considered. 

The  same  learned  justice  afterward,  in  Sheldon  v.  Ben- 
ham,  (4  Hill  B.  1282)  recognizes  the  rule  that,  where  the 
indorser  and  the  party  seeking  to  charge  him  reside  in  dif- 
ferent places,  the  indorser  may  be  charged  through  the 
mail ;  and  also  that  notice  being  sent  by  the  bank  who 
holds  a  i^te  for  collection  to  the  last  indorser,  he  has  the 
same  day  he  receives  the  notice,  and  the  day  next  ensuing, 
in  which  to  notify  prior  indorsers;  and  in  the  case  of  the 
Cayuga  County  Bankv.  Bennett,  (5  Hill  B.  241,)  only  states, 
when  considered  in  reference  to  the  circumstances  of  that 
case,  that  a  holder,  seeking  to  charge,  in  his  own  favor,  an 
indorser  residing  in  the  same  town  with  himself,  cannot 
give  notice  by  depositing  in  the  post-office. 

The  case  of  Lawrence  v.  Miller  (16  N.  Y.  B.  236)  did 
not  raise  any  such  question  as  is  now  under  consideration. 
The  plaintiff  there  was  the  holder  of  the  note  at  its  matu- 
rity, and  employed  a  notary  to  demand  payment  and  give 
notice  of  dishonor.  The  only  notice  given  was  not  pro- 
perly served,  and  the  court  held  that,  on  the  question  of 
due  diligence,  the  notary  was  the  mere  servant  of  the 
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holder,  and  the  question  was  the  same  as  it  would  have 
been  had  the  holder  in  person,  with  all  the  information 
and  means  of  knowledge  he  possessed,  given  the  notice. 

The  authorities  referred  to  seem  to  us  to  establish  con- 
clusively, and  without  any  conflict  of  opinion,  the  suf- 
ficiency of  the  notice  given  in  this  case,  to  charge  the 
defendant  as  indorser ;  and,  as  there  is  no  exception  relied 
upon  but  that  which  raised  the  question  we  have  con- 
sidered, we  have  no  alternative  but  to  affirm  the  judgment. 

The  decision  of  the.  referee  was  not  erroneous. 

Judgment  affirmed,  with  costs. 


Charles  B.  TaI>pan,  Plaintiff  and*  Respondent  v.  Ha&biet 
E.  Butler,  Defendant  and  Appellant. 

i.  The  facts,  that  real  estate  was  conveyed  to  a  married  woman,  October  10, 
1849,  and  that  the  consideration  therefor  was  paid  by  the  husband,  that  a 
judgment  was  recovered  against  the  husband,  May  27, 1847,  for  $144.84, 
and  that  in  October,  1861,  another  judgment  for  $514.61  was  recovered 
against  the  husband  for  a  debt  contracted  in  1847,  do  not,  of  themselves 
and  alone,  justify  the  conclusion  that  such  conveyance  is  void  as  against  a 
person  becoming  a  creditor  of  the  husband  in  February,  1859. 

2.  By  Statute,  (§  4  of  title  8,  chap.  7,  part  2,  R.  S.,)  the  question  of  frauda- 
lent  intent,  in  all  cases  arising  under  it,  is  one  of  fact  and  no|  of  law,  and 
no  conveyance  shall  be  adjudged  fraudulent  as  against  creditors,  *  * 
•toUly  on  the  ground  that  it  was  not  founded  on  a  valuable  consideration. 

8.  By  sections  61  and  62  (1  R.  S.  728),  it  is  declared  that,  where  a  grant  is 
made  to  one  person  for  a  valuable  consideration  paid  by  another,  the  title 
shall  vest  in  the  person  named  as  alienee  in  the  deed,  subject  only  to  the 
qualification  that  the  deed  shall  be  presumed  fraudulent  as  against  those 
who  are  at  that  time  creditors  of  the  person  paying  the  consideration,  and 
if  a  fraudulent  intent  bo  not  disproved,  a  trust  shall  result  in  favor  of  $uck 
credit  or  9  f  "to  the  extent  that  may  be  necessary  to  satisi^  their  jnst 
demands." 

4.  When,  in  addition  to  proof  that  the  husband  paid  the  consideration  for 
the  deed,  and  was  at  the  time  indebted,  other  facts  are  proved  for  the  pur- 
pose of  showing  that  the  conveyance  was  procured  and  consideration  paid 
with  an  actual  intent  to  defraud — as  that  improvements  were  subsequently 
made  on  the  premises,  and  the  payments  therefor  were  made  by  the  hus'- 
band,  it  is  error  to  exclude  proof  that  such  improvements  were  paid  for  by 
moneys  raised  by  mortgaging  the  property,  iund  that  the  wife  delivered  the 
moneys  to  the  husband  to  be  so  paid  and  applied  by  him,  on  her  account 
and  as  her  agent. 


NEW  YORK— DECEMBER,  1860.  481 

*  Tappan  ▼.  Butler. 

5.  The  fact  that  the  husband  executed  awik  mortgage  with  the  wife,  does  not 
estop  her  from  giving  such  evidence. 

6.  The  Statutes. in  relation  to  the  property  of  married  women,  passed  in  1S48 
and  1840,  are  not  material  to  such  a  case.  They  do  not  affisct  the  question, 
whether  the  deed  to  the  wife  was,  or  was  not  fraudulent. 

7.  Where  the  wife  is  admitted  as  a  witness  in  her  own  behalf  against  the 
objection  of  the  plaintiff  that  she  is  an  incompetent  witness,  and  is  per- 
mitted to  testify,  and  evidence  of  material  facts  offered  to  be  given  by  her 
is  ezeiuded  on  the  ground  that  it  is  immaterial,  a  judgment  against  her  will 
be  reversed. 

8.  In  such  a  case,  the  question  whether  she  was  a  competent  witness  will  not 
be  considered;  but,  for  all  the  purposes  of  the  appeal,  the  decision  admit- 
ting her  as  competent,  will  be  treated  as  correct. 

(Before  Boswobth,  Ch.  J.,  and  Woodruff  and  Whitk,  J.  J*) 
Heard  November  8,  decided  December  29, 1860. 

Appeal  by  Harriet  E.  Butler  from  a  judgment  in  an 
action  in  which  she  and  her  husband,  Thomas  Butler,  are 
defendants,  and  Charles  B.  Tappan  is  plaintiff. 

The  action  was  brought  in  June,  1859,  for  the  purpose 
of  charging  certain  lots  of  ground  which  were  conveyed, 
October  10,  1849,  by  George  S.  Howland  and  wife  to  Har- 
riet E.  Butler,  wife  of  Thomas  Butler,  and  upon  which 
buildings  were  subsequently  erected,  with  the  payment  of 
a  certain  judgment  for  $563.65  recovered  February  21, 
1859,  by  one  Ostrander  against  Thomas  Butler,  the  hus- 
band, and  assigned  to  the  plaintiff,  and  for  the  appoint- ' 
ment  of  a  receiver  to  collect  the  rents  and  profits  thereof, 
upon  the  ground  that  the  lots  were  purchased  with  iiie 
money  of  the  husband,  and  the  improvements  erected 
thereon  were  paid  for  by  him,  and  the  whole  was  in  truth 
his  property,  but  conveyed  to  and  held  by  her  fraudulently 
and  with  intent  to  defraud  the  creditors  of  the  husband. 

It  is  not  necessary  to  state  the  pleadings,  further  than 
to  say  that  the  answer  of  the  wife  was  sufficient  to  raise 
the  whole  question  whether  the  plaintiff  was  entitled  to 
have  payment  of  the  judgment  out  of  the  property. 

The  action  was  tried  before  Mr.  Justice  Hoffman,  at 
special  term,  on  the  20th  day  of  March,^  1860,  and  he 
decided,  and  by  the  judgment  he  adjudged,  that  the  con- 
veyance of  the  lots  of  land  and  premises  procured  by 
Thomas  Butler  to  be  made  to  the  appellant,  Harriet,  and  - 
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paid  for  and  improved  bj  the  said  Thomas,  is  a  voluntary 
conveyance,  procured  by  him  to  hinder,  delay  and  defraud 
his  creditors,  and  is  void  as  against  his  creditors,  and  as 
against  the  plaintiff  as  assignee  of  a  judgment  against 
him ;  •  *  •  and  that  a  receiver  be  appointed, 
and  that  such  receiver  take  possession  of  the  real  estate 
and  buildings  thereon,  and  of  the  rents,  issues  and  profits, 
and  that  the  tenants  attorn  to  him ;  and  that  out  of  such 
rents,  &c.,  he  pay  the  judgment  to  the  plaintiff. 

On  the  trial,  proof  was  given  to  show,  and  the  judge 
found,  in  substance,  the  following  facts,  viz : 

On  the  2*7 th  of  May,  1847,  George  W.  Niles  recovered  a 
judgment  against  the  husband,  Thomas  Butler,  for  $141.84, 
on  which  an  execution  was  issued  and  returned  unsatis- 
fied. 

In  1848  and  I84d,  the  said  Thomas  Butler  lent  and 
advanced  $3,000,  or  upwards,  upon  notes  of  George  S. 
Howland,  which  were  not  paid  at  maturity,  and,  on  the 
10th  of  October,  1849,  he  consented  to  accept  in  payment 
of  the  notes  a  conveyance,  which  he  directed  to  be  made 
to  Harriet,  his  wife,  and  which  Howland  and  wife  executed 
to  her,  conveying  three  lots  of  ground  in  the  city  of  New 
York,  now  in  question. 

On  the  nth  day  of  October,  1851,  Benjamin  P.  Jones 
also  recovered  a  judgment  for  $514.51  against  the  said 
Thomas  Butler,  for  a  debt  contracted  by  him  in  1847,  on 
which  an  execution  was  issued  and  returned  unsatisfied. 

In  the  year  1849,  and  onward  through  the  years  1853 
and  1854,  buildings  were  erected  upon  the  said  lots,  and 
the  judge  fbund  as  facts  that  they  were  erected  by  Thomas 
Butler;  that  all  the  purchases  of  materials,  the  employ- 
ment of  workmen,  and  the  superintendence  of  the  work 
and  the  payments,  were  made  by  him,  and  that  he  con- 
tracted debts  for  materials  which  still  remain  unpaid. 

That  when  he  procured  the  conveyance  to  be  made,  and 
up  to  the  time  when  the  judgment  held  by  the  plaintiff 
was  recovered,  he  was  indebted  and  continued  indebted 
and  contracting  debts,  and  that  he  has  always  used  and 
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managed  the  property  as  his  own,  without  interference  or 
assertion  of  right  on  the  part  of  his  wife. 

Thereafter,  on  the  21st  day  of  February,  1859,  one 
Ostrander  recovered  a' judgment  against  Thomas  Butler 
for  $563.65,  upon  which  the  execution  was  returned  unsat- 
isfied, and  which  was  assigned  to  the  plaintiff,  and  is  the 
foundation  of  this  action. 

And  the  judge  held  that  the  consideration  of  the  con- 
veyance came  from  Thomas  Butler,  and  the  improvements 
were  made  by  him,  that  it  was  a  voluntary  conveyance  to 
his  wife,  that  it  was  fraudulent  and  done  with  intent  to 
hinder,  delay  and  defraud  creditors. 

That  the  wife  could  not  hold  the  property  by  virtue  of 
the  act  of  April  11th,  1849,  but  that  Thomas  Butler  **must 
take  his  interest  in  it  as  tenant  by  the  curtesy,  and  the 
same  is  subject  to  the  satisfaction  of  the  plaintiff's  claim.'' 

On  the  trial,  the  indebtedness  of  Howland  to  Thomas 
Butler,  and  the  conveyance  of  the  lots  to  his  wife  upon  that 
consideration  and  by  his  direction,  were  proved  without  con- 
tradiction. The  plaintiff  then  called  witnesses,  and  proved 
by  one  that  he  sold  lumber  to  Thomas  Butler  in  1853,  and 
was  paid  by  him  therefor  about  $600,  though  Mrs.  Butler, 
he  said,  may  have  paid  him  some  of  the  money;  that  the 
lumber  was  used  on  the  premises ;  by  another,  that  he,  in 
1853,  flagged  the  street  at  the  premises,  and  was  employed 
and  paid  by  Thomas  Butler  a  little  over  $300 ;  by  another, 
that  he  did  the  brick  work  in  1853,  amounting  to  about 
$400,  and  was  employed  and  paid  a  part  of  the  amount  by 
Thomas  Butler,  and  his  claim  to  the  residue  he  had  sold ; 
by  another,  that  he  did  a  small  amount  of  carpenter's 
work  on  the  premises  in  1853  or  1854,  under  a  contract 
made  with  Thomas  Butler,  and  Butler  paid  him;  and 
by  still  another,  that  he  is  a  stone  cutter,  and  worked  on 
the  premises  in  1854,  and  onwards  for  two  or  three  years, 
employed  and  in  part  paid  by  him,  but  about  $300  is  still 
unpaid;  he  has  received  Butler's  notes  for  the  amount. 
The  proof  tended  to  show  that  Butler  superintended  the 
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work,  but  also  that  Mrs.  Butler  was  there,  and  that  she 
resided  on  the  premises  as  early  as  1854. 

On  the  part  of  the  defendant,  it  was  admitted  that  there 
were  two  mortgages  on  the  premises,  both  executed  by- 
Butler  and  his  wife,  one  made  in  1849  for  $2,500,  and  one 
made  in  1853  foi'  $1,500. 

The  defendant's  counsel  then  called  as  a  witness,  on  her 
own  behalf,  Harriet  E.  Butler,  the  defendant. 

The  plaintiff  objected  to  the  defendant,  Harriet  E.  But- 
ler, being  examined  as  a  witness  on  her  own.behalf,  as  she 
is  the  wife  of  Thomas  Butler,  a  co-defendant  in  the  action. 
The  objection  was  overruled  by  the  court,  and  the  plaintiff 
duly  excepted  to  such  ruling. 

The  defendant,  Harriet  E.  Butler,  was  then  sworn  as  a 
witness  in  her  behalf,  and  testified  thus : 

*^  Thomas  Butler  and  myself  united  in  two  mortgages, 
one  in  1849  for  $2,500,  the  other  in  1853  for  $1,500,  on  this 
property.     The  moneys  so  raised  were  paid  to  Mr.  Butler." 

The  defendant  then  offered  to  prove  that  these  moneys 
were  applied  to  the  payment  of  the  constructions  in  evi- 
dence, which  testimony  being  objected  to  by  the  plaintiff 
as  immaterial,  the  court  refused  to  admit  it,  and  thereupon 
the  defendant's  counsel  excepted. 

Question. — To  what  were  these  moneys  applied? 

Objected  to ;  objection  sustained ;  exception  taken. 

From  the  judgment  entered  as  above  stated,  the  defen- 
dant, Harriet  E.  Butler,  appealed  to  the  general  term. 

C.  Jl.  JVtchols,  for  Appellant. 

F.  IL  B.  Bryan^  for  Bespondent. 

By  the  Court.  Woodruff,  J. — The  rights  of  the  cred- 
tors  of  Thomas  Butler,  to  obtain  payment  out  of  the 
property  described  in  the  complaint  herein,  may  perhaps 
depend  upon  the  time  when  their  debts  were  contracted. 
At  all  events,  it  may  be  material  to  consider  the  title  of  the 
defendant,  his  wife,  in  two  aspects. 
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First,  what  rights  did  she  acquire  by  the  deed  to  her, 
and  how  far  did  the  circumstancei  that  her  husbaud  paid 
the  consideration  money  subject  the  property  to  the  pay- 
ment of  his  debts ;  and  second,  how  is  her  title  and  the 
rights  of  subsequent  creditors  affected  by  the  proofs  that 
her  husband  subsequently  improved  the  property  by  the 
erection  of  buildings  thereon,  and  the  other  circumstances 
which  led  the  judge  at  special  term  to  conclude  that  the 
whole  was  an  arrangement  made  to  defraud  creditors. 

We  observe  then,  in  the  first  instance,  that  if  no  other 
proofs  had  been  given,  except  that  the  husband  paid  the 
consideration,  and  that  the  land  was  conveyed  to  his  wife, 
the  conveyance  would  not  necessarily  have  been  void,  as 
to  subsequent  creditors  of  the  husband. 

In  order  therefore,  to  show  that  the  conveyance  was  a 
part  of  a  scheme  actually  fraudulent,  and  still  further  car- 
ried out  by  the  further  appropriation  of  the  husband's 
property  to  its  improvement  and  enhancement  in  value  by 
the  erection  of  buildings  thereon,  the  plaintiff  gave 
evidence  tending  to  show  that  Thomas  Butler,  the  husband, 
employed  masons,  carpenters,  and  others  to  erect  houses 
on  the  lots,  and  that  he  paid  them,  with  the  exception  of 
one  instance,  in  which  it  appeared  that  payment  of  a  small 
amount  has  not  yet  been  made,  and  another  in  which  it 
does  not  appear,  whether  the  whole  is  paid  or  not.  To 
rebut  the  inference  of  fraud,  which  might  result  frotn  this 
proof,  it  was  offered  to  be  shown  on  behalf  of  the  wife, 
that,  having  received  the  title  to  the  lots,  she  mortgaged 
them  to  raise  money,  and  she  was  permitted  to  show  this. 
It  was  then  further  offered  to  be  proved,  that  the  money 
80  raised,  was  taken  by  her  husband  for  the  purpose  of 
paying  the  cost  of  the  improvements,  and  was  by  him 
actually  paid  out  to  the  masons,  carpenters  and  others,  for 
their  work  and  materials  used  in  the  erection  of  the  build- 
ings, and  this  evidence  was  rejected.  We  think  it  quite 
plain,  that  the  evidence  given  by  the  plaintiff,  that  Thomas 
Butler  paid  for  the  erection  of  the  buildings  was  given, 
received  and   acted  upon  by  the  judge,  as  the  findings  of 
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fact  indicate  for  the  purpose  of  establishing,  continned 
fraud  on  the  part  of  Thomas  Butler,  in  expending  money 
for  the  improvement  of  land  which  had  been  conveyed  to 
his  wife,  and  to  establish  that  the  whole  was  a  scheme 
to  defraud  his  creditors,  as  well  those  who  were  such 
when  the  conveyance  was  made,  as  also  those  who  were 
subsequent. 

Such  evidence  was  material,  or  it  was  not;  if  it  was 
material,  and  tended  to  show  such  fraud,  it  was  certainly 
competent  for  the  defendant  to  rebut  it  by  counter  proofs, 
or  to  explain  it  by  proofs  which  showed  that  the  transac- 
tion was  consistent  with  an  honest  in  tent  in  the  making 
of  those  improvements. 

If,  therefore,  the  decision  of  the  case  in  any  degree 
depended  upon  inferences  drawn  from  what  was  done  by 
Butler  after  the  conveyance  of  the  lots  to  his  wife,  the 
testimony  she  offered,  which  would  have  shown  (we  must 
assume)  that  the  subsequent  improvements  were  made  exclu- 
sively with  money  raised  by  her  by  mortgaging  the  property, 
was  material  and  proper ;  and  this  is  clearly  so,  when  offered 
to  rebut  inferences  sought  by  the  plaintiff  to  be  raised 
from  the  circumstance  that  her  husband  paid  the  money  to 
the  builders.  The  plaintiff  by  that  proof  opened  the  ques- 
tion, and  when  he  had  proved  that  the  husband  made  the 
payments,  he  could  not  legally  object  to  proof,  that  the 
money  so  paid  by  the  husband,  was  raised  by  her  mortgage 
on  the  lots  themselves ;  nor  did  the  fact,  that  the  husband 
united  in  the  mortgage,  alter  the  case  in  this  respect.  The 
lender  might  well  at  that  period  have  declined  taking  a 
mortgage  executed  by  a  wife,  without  her  husband  joining 
therein  to  signify  his  assent  thereto. 

It  is  sought  to  justify  the  exclusion  of  this  evidence  on 
the  ground,  that  the  wife  by  whom  the  testimony  was  pro- 
posed to  be  given,  was  incompetent  to  testify  when  her 
husband  was  a  party  to  the  suit. 

It  is  suflScient  to  say  of  this,  that  the  proof  offered,  was 
not  rejected  upon  any  such  ground.  The  objection  made 
by  the  counsel  was,  that  the  proof  was  immaterial,  and 
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that  objection  was  suatained.  The  wife  was  permitted  to  tes- 
tify. The  judge,  in  opposition  to  the  plaintiff's  objection, 
held  her  a  competent  witness,  and  permitted  her  to  testify 
to  the  making  of  the  mortgages,  and  that  the  moneys  raised 
thereby,  we^e  paid  to  her  husband.  The  defendant  was 
permitted  to  go  so  far  in  her  proof,  and  was  then  stopped, 
1.  e.,  she  was  permitted  to  state  facts  just  sufficient  to 
strengthen  her  adversary's  claim,  that  the  property  was 
practically  treated  as  her  husband's  property,  and  the 
moneys  raised  by  mortgaging  the  same  were  paid  to  him, 
and  then  when  she  proposed  to  remove  from  these  circum- 
stances, the  appearance  of  fraud  by  showing  that  the  hus- 
band only  received  the  moneys,  in  order  to  pay  them  out 
for  her  benefit,  by  paying  for  the  improvements,  which  would 
be  consistent  with  her  ownership  of  the  lots  as  her  sepa- 
rate estate,  she  was  prevented  on  the  ground,  that  such 
proof  was  immaterial. 

The  suggestion  that  she  was  herself  not  a  competent 
witness,  will  not  avail  the  respondent  for  another  rea- 
son. The  defendant,  for  the  purposes  of  the  case  on 
this  appeal,  has  a  right  to  assume  that  the  ruling  of  the 
court,  permitting  her  to  testify,  was  correct.  Had  it  been 
ruled  otherwise,  she  would  have  had  an  opportunity  to 
except,  and  would  have  had  a  right  to  except,  and  present 
that  question  for  review  on  appeal.  She  having  been 
received,  is  entitled  now  to  insist  that  the  testimony  she 
offered,  ought  to  have  been  received,  if  it  was  material, 
and  would  have  been  competent,  had  another  witness  been 
called  to  prove  the  same  facts,  for  there  is  now  no  pre- 
tence, that  if  she  was  competent  to  testify  generally 
in  the  cause,  there  was  anything  in  the  particular  fact 
sought  to  be  proved,  which,  on  any  ground  of  special 
privilege  or  violation  of  confidence  between  husband  and 
wife,  required  its  exclusion. 

And  still  further,  if  the  exclusion  had  not  been  placed 
upon  the  specific  ground  that  the  proof  was  immaterial, 
the  defendant  might  have  called  other  witnesses  to  estab- 
lish the  facts  proposed  to  be  proved. 
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Again,  it  is  suggested  that  the  exclusion  of  the  proof 
offered,  has  done  no  possible  injury  to  the  defendant,  since, 
if  the  facts  offered  to  be  proved,  were  in  the  fullest  manner 
conceded,  it  could  not  possibly  have  affected  the  result ;  the 
court  must  still  have  found  the  fraud  established,  and  that 
the  plaintiff  was  entitled  to  satisfaction  out  of  the  pro- 
perty. 

If  that  conclusion  is  the  necessary  result  of  the  clear 
proof,  that  the  purchase  of  the  lots  was  with  the  husband's 
property,  without  any  consideration  of  the  subsequent  con- 
duct of  the  parties  and  their  dealing  in  respect  thereto, 
there  would  be  some  force  in  this  suggestion.  But  so  far 
as  the  case  rests  at  all  upon  the  idea  of  actual  fraud,  or 
upon  the  claim,  that  the  husband  used  and  improved  the 
property  as  his  own,  it  is  impossible  to  say  that,  had  it 
appeared  that  (the  lots  having  been  conveyed  to  the  wife) 
the  moneys  raised  for  their  improvement,  were  raised  for  her, 
and  expended  for  her  benefit,  and  that  her  husband  contri- 
buted nothing ;  such  proof  would  not  have  affected  the 
conclusion  of  fact,  that  the  purchase  and  the  improvement 
of  the  property  were  an  intended  actual  fraud  upon  the  plain- 
tiff, and  other  creditors  of  the  husband.  The  proof  would 
have  furnished  an  explanation  of  the  circumstance  that  he 
paid  the  bills,  which  was  quite  consistant  with  the  claim 
that  all  that  was  done  after  the  conveyance  of  the  lots  to  the 
wife,  was  perfectly  honest  and  fair  towards  all  the  world, 
his  creditors  subsequent  to  such  conveyance  included. 

We  are,  therefore,  brought  to  the  inquiry  whether,  upon 
4;he  clear  proof  that  the  consideration  for  the  conveyance 
of  the  lots  proceeded  from  the  husband  solely,  and  the 
further  proof,  that  he  at  that  time  owed  a  judgment  to 
George  W.  Niles,  for  $141.84,  (May  22,  1847,)  and  another 
debt  to  Benjamin  P.  Jones,  on  which  a  judgment  was 
recovered  two  years  afterwards  for  $514.57,  the  court 
were  bound  to  determine,  that  the  conveyance  to  the  wife 
was  fraudulant  and  void  as  to  the  plaintiff,  a  subsequent 
creditor  of  the  husband,  by  judgment  recovered  nearly  ten 
years  after  such  conveyance  was  made  ? 
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Unless  the  conrt  was  bound  so  to  hold,  then,  as  has 
already  been  shown,  there  was  error  in  rejecting  proofs 
which  tended  to  ^ebnt  the  evidence  of  actual  fraudulent 
intent  in  the  transaction,  and  remove  the  grounds  of  sus- 
picion by  explaining  the  circumstances  out  of  which  it 
arose. 

What  then  is  the  consequence  of  the  proof  above  stated, 
independent  of  any  proof  of  an  actual  intent  to  defraud 
creditors? 

In  the  first  place,  it  must  be  treated  as  a  voluntary  con- 
veyance, as  between  the  husband  and  wife,  procured  by  the 
husband  on  payment  by  him  of  the  consideration. 

In  Reade  Administrator  v.  lAvingstcny  (3  Johns.  Ch.  481,) 
it  was  held  by  Chancellor  Kent,  that  a  voluntary  settlement 
made  by  a  husband  on  his  wife  after  marriage,  is  presumed 
fraudulent  as  against  creditors  to  whom  the  husband  is 
then  indebted,  and  that  as  to  them  such  presumption  is 
conclusive,  and  cannot  be  repelled  by  proofs.  But  as  to 
subsequent  creditors,  the  learned  Chancellor  intimates  an 
inclination,  that  such  presumption  may  be  rebutted,  and 
if  not  rebutted,  such  settlement  may  be  impeached  by  them 
also,  without  any  other  proof,  than  the  fact  that  the  hus- 
band was  indebted  to  other  parties  at  the  time.  He  cites 
numerous  cases  to  show  that  a  voluntary  conveyance  will 
be  valid  as  against  subsequent  creditors,  if  shown  to  be 
made  in  good  faith,  and  without  fraudulent  intent. 

The  case  of  Seward  v.  Jackson,  (8  Cow.  406,  422,  435, 
43*7,  &c.,)  in  the  court  of  errors,  is  distinct  to  the  point, 
that  as  to  subsequent  creditors,  a  voluntary  conveyance  is 
not  necessarily  fraudulent.  Stebbins,  Senator,  says,  a  sub- 
sequent creditor  must  show  actual  fraud.  In  the  case  of 
Seward  v.  Jackson,  the  authorities  are  collected  and 
reviewed  at  great  length. 

The  Revised  Statutes  subsequently  enacted,  contain  a 
provision  which  meets  the  question  very  distinctly.  In 
view  of  the  cases  above  referred  to,  and  that  of  Verplanckv. 
Sterry,  ( 12  J.  R.  535,  555,)  the  revisers  were  of  opin- 
ion, that  the  question  how  far  a  voluntary  conveyance 
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was  to  be  deemed  fraudulent,  was  in  this  State  unde- 
cided, and  also  that  the  decisions  of  the  courts  of  Eng- 
land, hj  whom  it  had  been  held  fraudulent  as  matter  of 
law,  were  erroneous.  Thej  therefore  recommended,  and 
the  Legislature  adopted,  section  4,  of  title  3,  chapter  7,  of 
part  second  of  the  Revised  Statutes,  (vol.  2,  p.  137)  which, 
being  a  part  of  the  chapter  relating  to  fraudulent  convey- 
ances and  assignments  of  property  real  and  personal, 
enacts  that, ''  the  question  of  fraudulent  intent  in  all  cases 
arising  under  the  provisions  of  this  chapter,  shall  be 
•  deemed  a  question  of  fact,  and  not  of  law ;  nor  shall  any 
conveyance  or  charge  be  adjudged  fraudulent,  as  against 
creditors  or  purchasers,  solely  on  the  ground  that  it  was 
not  founded  on  a  valuable  consideration."  (See  Revisers' 
notes  to  this  section,  3  R.  S.,  2d  ed.  p.  658.) 

And  the  case  of  Carpenter  v.  Roe,  (10  N.  Y.  R,  [6  Seld.] 
227,)  proceeds  upon  the  ground  that  the  proof  of  fraudu- 
lent intent  was  ample,  and  the  conveyance  therefore  void. 

These  cases,  and  the  express  provision  of  the  Statute 
forbid  us  to  say,  that  as  to  subsequent  creditors,  the  con- 
veyance in  question  was  necessarily  fraudulent.  The 
validity  of  the  conveyance  as  to  this  plaintiff,  depended 
upon  the  whole  proof  in  the  cause,  bearing  on  the  question 
of  fraud,  and  this  again,  brings  us  to  the  conclusion  that 
the  proofs  rejected  ought  to  have  been  received;  they 
were  in  their  nature  competent  and  material,  because  they 
bore  upon  that  question,  and  we  are  not  at  liberty  to  say, 
that  if  they  had  been  received,  they  would  not  have  influ- 
enced the  court  in  passing  upon  the  question  of  actual 
fraud  as  one  of  fact,  to  be  decided  upon  all  of  the  evidence. 

This  case,  however,  by  no  means  rests  here.  The  eflbct 
of  a  conveyance  which  is  to  be  deemed  voluntary,  wd 
between  the  parties  thereto,  grantor  and  grantee,  but  only 
between  the  grantee  and  one  who  pays  the  consideration 
money,  is  itself  specifically  declared  by  another  provision 
of  the  Revised  Statutes,  that  has  a  very  important,  if  not 
conclusive  bearing  on  this  case,  which  the  counsel  for  the 
defendant  has  urged  upon  our  attention. 
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Sections  51  and  52  of  article  2,  title  2,  chapter  1,  part  2, 
(1  Revised  Statutes,  728,)  provide  in  terms  (^51)  that 
**  where  a  grant  for  a  valuable  consideration  shall  be  made 
to  one  person,  and  the  consideration  therefore  shall  be 
paid  by  another,  no  use  or  trust  shall  result  in  favor  of 
the  person  by  whom  such  payment  shall  be  made ;  but  the 
title  shall  vest  in  th«  person  named  as  alienee  in  such  con« 
veyance,  subject  only  to  the  provisions  of  the  next  sec- 
tion. This  abrogated  the  former  doctrine  of  resulting 
trusts  in  such  cases.  And  (§  52)  '*  Every  such  conveyance 
shall  be  presumed  fraudulent  as  against  the  creditors  at 
that  time  of  the  person  paying  the  consideration;  and 
where  a  fraudulent  intent  is  not  disproved,  a  trust  shall 
result  in  favor  of  such  creditors,  to  the  extent  that  may  be 
necessary  to  satisfy  their  just  demands. ^^  (SeeTTat^  v.  Day^ 
4  Denio,  439 ;  Brewster  y.  Power ^  10  Paige,  562  ;  Oarfield  v. 
Hatmaker,  15  N.  Y.  R.  475.) 

These  sections  describe  the  present  case,  and  declare  that 
even  as  to  existing  creditors,  such  a  conveyance  shall  only 
be  presumptively  fraudulent;  that  presumption  may  be 
rebutted,  and  the  fraudulent  intent  disproved ;  and  as  to 
subsequent  creditors,  such  a  conveyance  is  not  fraudulent 
but  perfectly  valid  and  effectual  to  vest  the  title  in  the 
grantee.  Such  a  conveyance  is  always,  under  this  Statute, 
as  between  the  grantee  and  the  person  paying  the  consid- 
eration, voluntary,  in  precisely  the  sense  in  which  the  con- 
veyance here  was  voluntary  as  between  the  husband  and 
wife.  And  although  voluntary  in  that  sense,  and  notwith- 
standing it  is  made  while  the  person  paying  the  considera- 
tion is  indebted,  still  it  is  only  fraudulent  as  to  those  who 
are  creditors  at  that  time,  and  only  to  the  extent  necessary 
to  satisfy  their  just  demands. 

The  result  is,  that  neither  the  fact  that  the  husband, 
Thomas  Butler,  paid  the  consideration  of  the  conveyance 
of  the  lots  in  question,  to  his  wife ;  nor  the  further  fact  that 
he  was  indebted  at  the  time  to  the  two  creditors  above 
mentioned,  is  sufficient  to  warrant  the  court  in  adjudging 
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the  conveyance  frandalent  as  to  the  plaintiff,  a  subsequent 
creditor  of  the  husband. 

There  is  some  plausibility  in  the  proposition  that  the  sec- 
tions of  the  Statute  last  referred  to,  will  forbid  an  impeach- 
ment of  the  conveyance  by  subsequent  creditor  when  a 
debtor  pays  the  consideration,  even  by  showing  an  actual 
intent  to  defraud  them ;  and  that  in  such  case  they,  having 
trusted  the  husband  after  the  conveyance  to  his  wife,  cannot 
be  said  to  have  given  credit  to  the  land,  but  relied,  and  vol- 
untarily relied,  upon  the  husband's  personal  responsibility. 

It  is  not  necessary  in  this  case  to  say,  that  where,  with 
a  view  to  subsequent  indebtedness,  or  the  possible  results 
of  future  enterprises  or  speculations,  and  to  secure  his 
property  from  application  to  debts  to  be  contracted  and 
defeat  their  recovery,  a  person  invests  his  money  in  lands, 
and  causes  the  conveyance  to  be  made  to  a  third  person, 
(whether  his  wife  or  any  other,)  the  subsequent  creditors 
cannot  impeach  the  conveyance  and  recover  their  debts  out 
of  the  property.  There  is  no  such  finding  of  fact  in  thiA 
case,  nor  any  equivalent  finding ;  and  again  as  before,  if 
any  such  claim  was  made  on  the  trial,  the  proofs  which 
were  rejected  were  material  as  tending  to  remove  any  ground 
for  such  a  conclusion  or  suspicion. 

We  do  not  perceive  that  the  provisions  of  the  acts  in 
relation  to  the  property  of  married  women,  passed  in  1848 
and  1849,  are  material  to  this  case.  The  question  whether 
the  conveyance  is  fraudulent  or  not,  is  not  affected  by  those 
Statutes.  If,  at  the  time  of  the  conveyance  of  the  lots  to 
the  defendant,  (appellant,)  that  conveyance  was  not  fraudu- 
lent and  void  as  to  subsequent  creditors  of  her  husband ; 
and  we  have  shown  that  the  mere  facts  that  he  paid  the 
consideration  and  was  at  that  time  indebted,  did  not  make 
it  so ;  then  as  to  such  subsequent  creditors,  it  became  her 
separate  property,  and  we  perceive  no  reason  why  she  might 
not  convey  it  by  way  of  mortgage,  to  raise  money  to  improve 
it.  Nor  would  the  circumstance  that  her  husband  assisted, 
by  acting  as  her  agent,  in  directing  the  erections  and  dis- 
bursing the  moneys,  impair  her  title. 
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And  it  is  proper  to  add,  that  if  a  debt  was  contracted  in 
making  the  improvements  which  remains  now  unpaid,  it 
does  not  at  all  show  that  the  appellant's  title  is  fraudulent. 
If  that  creditor  can  make  a  proper  case  entitling  him  to 
payment  out  of  the  property,  as  for  money  expended,  or 
work,  labor,  or  materials  furnished  for  the  improvement  of 
the  appellant's  separate  property,  the  court,  as  a  court  of 
equity,  may  protect  him  without  any  impeachment  of  her 
title,  but  in  a  proceeding  in  affirmance  thereof. 

For  these  reasons,  we  think  the  judgment  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


The  East  River  Ba^tk,  Plaintiff  and  Respondent  t^.  Archi- 
bald G.  Rogers,  Defendant  and  Appellant. 

1.  Where  a  defendant,  by  a  valid  written  guaranty,  undertakes,  uncondition- 
ally, to  pay  a  sum  loaned  on  the  security  thereof  to  a  third  person,  on  hh 
failure  to  pay  within  a  stipulated  time  from  the  date  of  the  guaranty,  and 
after  thirty  days'  notice  of  the  principal's  default,  it  is  not  essential  to  a 
right  of  action  that  payment  was  demanded  of  the  principal. 

2»  It  la  enough  that  the  principal  failed  to  pay.  and  that  the  defendant  was 
notified  of  the  default  thirty  days  before  suit  brought. 

8.  Where  the  complaint,  in  an  action  on  such  a  guaranty,  alleges  a  loan  on 
the  day  of  its  date,  to  the  person  and  of  the  amount  thereby  authorized 
and  on  the  security  of  such  guaranty,  non-payment  of  it  by  the  principal, 
and  due  and  proper  notice  of  such  failure  to  the  defendant  more  than  thirty 
days  before  suit  brought,  and  the  answer  denies  none  of  these  allega- 
tions, except  by  averring  that  the  only  notice  given  of  such  default,  and 
the  only  demand  of  payment  made  of  the  defendant,  are  contained  in  a 
written  notioe  served  on  him,  which  he  sets  forth,  and  which  states  that  a 
note  made  by  said  borrower  on  th^  day  of  the  date  of  said  guaranty,  and 
for  the  aUeged  amount  payable  to  the  plaintiff  at  the  time  stipulated  by  the 
guaranty, and  "  secured  by  him"  (the  defendant,)  is  protested  for  non-pay- 
ment, and  that  the  plaintiff  looks  to  him  for  payment  thereof,  and  by  also 
averring  that  when  said  notice  was  served,  his  guaranty  was  shown  to  him, 
and  he  was  asked  if  the  signature  to  it  was  his,  to  which  he  assented,  and 
replied  *'  that  he  did  not  owe  the  plaintiff  anything;"  such  answer  does  not 
raise  a  material  Issue,  as  it  does  not  allege  that  the  defendant  did  not  under- 
stand the  notice  so  served,  when  served,  as  a  notice  of  the  non-payment  of 
the  sum  alleged,  (and  by  not  being  denied,)  admitted 'to  have  been  loaned 
on  the  faith  and  security  of  said  guaranty,  and  on  the  day  of  its  date. 

4.  The  hkdebtedness  of  the  plaintiff  to  the  defendant's  principal,  in  a  sam 
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eqaal  to  or  greater  than  the  sam  loaned,  cannot  be  set-off,  or  ayailed  of  aa 
a  counter-claim,  by  such  guarantor  in  an  action  against  him,  the  principal 
not  being  alleged  to  be  insolvent. 

6.  In  a  suit  by  a  plaintiff,  with  which  the  defendant  has  contracted  aa  being 
a  corporate  body,  the  plaintiff  cannot  be  required  to  prove  the  fact  of  its 
incorporation,  merely  because  the  defendant  states  in  his  answer  that  he 
"  is  informed  and  believes  "  the  plaintiff  is  not  a  corporation. 

6.  On  an  appeal  from  a  judgment  rendered  against  a  defendant  on  account  of 
the  frivolotuneti  of  his  answer,  the  question  is,  whether  the  Judgment  is 
right  on  the  merit$  of  the  case  made  by  the  pleadings,  and  not  whether  the 
answer  is  frivolous, 

(Before  Boswobth,  Gh.  J.,  and  Woovkutw  and  Whits,  J.  J.) 
Submitted  November  7,  decided  December  29, 1860. 

Appeal  by  the  defendant  from  a  judgment  rendered 
against  him  on  a  motion  before  Mr.  Justice  Woodbuff 
therefor,  made  on  account  of  the  frivolousness  of  the  answer. 

The  complaint  alleges  that  the  defendant,  on  the  4th 
of  February,  1860,  made  an  agreement  and  guaranty,  in 
writing,  with  the  plaintiffs  and  sets  forth  a  copy  of  it. 
This  recites  that  the  plaintiff  is  '*  ah  incorporated  institu- 
tion, doing  business  in  the  city  of  New  York,"  and  has* 
agreed  to  loan  $1,000  to  George  E.  Chase  on  the  execution 
and  delivery  of  the  defendant's  guaranty  to  become  answer- 
able for  the  repayment  thereof,  with  interest,  'sixty  days 
from  that  date,  and  that  the  plaintiff  has  advanced  and 
loaned  that  sum  to  Chase  simultaneously  with  the  delivery 
of  such  guaranty,  and  by  it  the  defendant  promises  that 
if  Chase  should  fail  to  repay  that  sum,  with  interest, 
within  the  sixty  days,  *'that  then,  and  in  such  case,  the 
defendant  will  become  answerable  to  the  plaintiffs  for 
such  repayment,  after  thirty  days'  notice  of  such  default." 

The  complaint  then  alleges  the  making  of  the  loan  of 
11,000  on  the  day  of  the  date  of  the  agreement,  and  simul- 
taneously with  the  delivery  of  it  to  the  plaintiffs ;  the 
failure  of  Chase  to  pay  any  part  of  the  loan  within  the 
sixty  days ;  "  due  and  proper  notice "  of  such  default  to 
the  defendant  more  than  thirty  days  before  suit  brought ; 
demand  of  payment  of  Chase,  and  his  refusal  to  pay  any- 
thing; due  performance  of  conditions  pn  the  part  of  the 
plaintiffs,  that  the  $1,000  and  interest  from  February  4» 
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1860,  is  wholly  due  and  unpaid,  and  prays  judgment  there- 
for.    The  action  was  commenced  May  18th,  1860. 

The  defendant,  in  his  answer, 

First  Avers  **  that  he  is  informed  and  believes  that  no 
demand  of  payment,  whatever,  was  ever  made  "  of  Chase. 

Second.  He  alleges  that  he  never  received  any  notice  of 
the  default  of  Chase,  and  that  no  demand  of  payment  was 
ever  made  of  him,  except  such  as  are  contained  in  a  notice 
served  on  him  April  9th,  1860,  and  reading  thus,  viz : 

"New  York,  ^pril  9,  1860. 
"  Please  to  take  notice  that  a  promissory  note  made 
by  George  E.  Chase  for  1,000  dollars,  dated  New  York, 
Feb.  4,  1860,  payable  60  days  after  date,  to  the  East  River 
Bank  or  order,  secured  by  you,  is  protested  for  non-pay- 
ment, and  that  the  holders  look  to  you  for  the  payment 
thereo£ 

"  Your  ob't  serv't, 

"FRANCIS  S.  BANKS, 

"  Jfqtary  Public. 
''  To  A.  G.  Ro6£:i^,  Esq., 

"  78  Broadway." 

That  when  said  notice  was  served  on  him,  his  said  guar- 
anty was  shown  to  him,  and  he  was  asked  if  the  signature 
to  it  was  his,  to  which  he  assented,  and  replied  "  that  he 
did  not  owe  the  bank  anything."  There  has  been  no  per- 
formance by  the  plaintiffs  of  the  conditions  on  their  part, 
and  no  refusal  on  his  part  to  pay,  except  as  above  state. 

Third.  "  That  he  is  informed  and  believes "  that  plain^ 
tiffs  were  indebted  to  the  firm  of  Oeorge  K,  Chase  fy  Com- 
pany  (composed  of  said  Chase  and  William  H.  Beebej 
when  this  suit  was  brought,  in  the  sum  of  $5,000,  for  that 
amount  of  moneys  deposited  with  the  plaintiffs  by  that 
firm;  that  said  Beebe,  on  the  16th  of  May,  1860,  sold  and 
assigned  to  George  E.  Chase  such  indebtedness,  to  the 
extent  of  one-half  thereof,  and  all  his  interest  therein. 
That  Chase  thereby  became,  and  now  is,  the  owner  of  the 
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whole  of  said  indebtedness,  and  the  plaintiffs  now  justly 
owe  him  that  sum  by  reason  of  its  being  so  deposited  with 
them  and  remaining  in  their  hands.  That,  before  this  suit 
was  commenced,  Chase  notified  the  defendant  not  to  pay 
anything  to  the  plaintiffs,  and  •forbade,  and  continues  to 
forbid  him  from  paying  anything  to  them. 

Fourth.  *'  That  he  is  informed  and  believes  the  plaintiffs 
are  not  an  incorporation,  or  an  incorporated  association, 
and  have  no  right  or  authority  to  use,  or  sue  in  a  corpo- 
rate name,  and  that  they  or  he  is  not  a  natural  person." 

Judgment  having  been  given  for  the  plaintiffs  on  account 
of  the  frivolousness  of  the  answer,  the  defendant  appealed  to 
the  general  term.    The  case  was  submitted  on  printed  points. 

A.  6.  Rogers,  Appellant,  in  person. 

Francis  S.  Banks,  for  Respondent. 

Bt  the  Court.  Bosworth,  Ch.  J. — The  defendant  pro- 
mised, unconditionally,  that  if  Chase  failed  to  pay  the  loan, 
with  interest,  within  sixty  days  from  the  date  of  the  promise, 
he  would  pay  it  after  thirty  days'  notice  of  such  defanlt. 
A  demand  of  the  principal  need  not  be  made  before  bring- 
ing suit  against  the  defendant.  (Mann  v.  Eckford,  15 
Wend.  508.)  The  answer  does  not  deny  that  Chase  failed 
to  pay  within  the  sixty  days.  {Douglass  v.  Howland,  24 
Wend.  48 ;  Whitney  v.  Groot,  Id.  82 ;  Smith  v.  Dann,  6  Hill, 
543 ;  Curtis  v.  Broton,  2  Barb.  51.) 

The  complaint  alleges,  and  the  answer,  by  not  denying 
it,  admits  that  the  plaintiffs,  on  the  security  of  the  defend- 
ant's guaranty,  loaned  to  Chase  $1,000  on  the  4th  of  Febru- 
ary, 1860,  and  that  on  the  9th  of  April,  1860,  the  defendant 
received  written  notice  that  Chase  had  failed  to  pay  his 
note  for  the  $1,000,  and  that  the  plaintiffs  looked  to  him, 
as  such  guarantor,  for  payment  thereof. 

The  answer  does  not  suggest  that  the  note  named  in  the 
notice  was  not  given  for  the  loan,  but,  on  the  contrary, 
avers  that  at  the  time  such  notice  was  served,  his  guar- 
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anty  was  exhibited  to  him.    And  besides,  the  notice  served, 
states  that   the    note  is   *' secured"  hj  the    defendant. 
Assuming  the  note  to  have  been  given  for  the  sum  loaned,  * 
and  the  answer  does  not  deny  it,  the  notice  was  sufficient. 

The  fact  that  the  plaintiffs  were  indebted  to  George  K. 
Chase  when  this  suit  was  commenced,  in  a  sum  exceeding 
the  amount  of  the  note,  is  not  a  discharge  of  the  defend- 
ant's liability. 

The  demand  in  favor  of  Chase  does  not  belong  to  the 
defendant,  and  he  cannot  set  it  off  in  this  action.  {La 
Farge  v.  Halsey^  1  Bosw.  171.) 

The  fact  that  Chase  forbade  the  defendant  to  perform 
his  contract,  neither  discharges  it,  nor  affects  the  defend- 
ant's liability  by  reason  of  it. 

The  defendant's  written  guaranty  recites,  that  ''the 
East  River  Bank "  is  "  an  incorporated  institution,"  and 
the  fact  "that  he  is  informed  and  believes  the  plaintiffs 
are  not  an  incorporation,"  though  averred  in  his  answer, 
does  not  amount  to  a  plea  ''that  the  plaintiffs  are  not  a 
corporation."    (2  R.  S.  458,  ^  3.) 

If  the  defendant  desired  to  litigate  that  question,  he 
should  have  pleaded  the  fact  expressly.  {The  Bank  of 
Genesee  v.  the  Patchin  Bank,  3  Kern.  309 ;  The  Union  Mu. 
Ins.  Co.  V.  Osgood  tr  Mien,  1  Duer,  707.) 

The  answer  does  not  allege  it  to  be  true,  in  point  of 
fact,  that  the  plaintiffs  are  not  a  corporation.  It  states 
that  the  defendant  "  is  informed  and  believes  "  that  they 
are  not.  Proof  that  he  was  so  informed,  and  believed  the 
information  to  be  true,  would  establish  the  truth  of  his 
"  fourth  "  allegation,  or  head  of  his  answer,  but  would  not 
subject  the  plaintiffs  to  the  necessity  of  proving  that  his 
information  was  erroneous  and  his  belief  unfounded. 

But  the  defendant,  in  his  printed  points,  does  not  sug- 
gest that  this  part  of  his  answer  raises  a  material  issue. 

The  question  on  this  appeal  is,  whether  the  judgment  is 
right  on  the  merits;  whether  the  answer  contains  a  defense, 
by  stating  new  matter  constituting  one,  or  by  putting  mate- 
rial allegations  of  the  complaint  at  issue,  and  not  whether 
Vol.  VII.  82 
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the  answer  is  frivolous.     {Chriswold  v.  Laverty^  12  Leg.  Ob. 
vol.  12,  316.) 
The  judgment  mast  be  aflirmed. 

Ordered  acoordinglj. 


James  S.  Sandford,  et  al.,  Executors  and  Executrix  of 
Edward  Sandford,  deceased.  Plaintiffs  and  Respondents 
1^.  Hester  A.  B.,  and  James  Trayers,  Defendants  and 
Appellants. 

1.  In  a  salt  to  foreclose  a  mortgage  given  to  secure  the  purchase  money  agreed 
to  be  paid  for  the  mortgaged  premises,  where  no  covenant  in  the  deed  it 
broken  and  there  has  been  no  frand  on  the  part  of  the  grantors,  it  la  no 
defense  that  a  part  of  the  premises  at  the  time  of  the  grant  and  mortgage, 
was  encnmbered  by  an  unexpired  lease  thereof. 

2.  Where  there  is  a  mutual  mistake  as  to  a  material  fact  for  which  a  court  of 
equity  would  relieve,  a  party  desiring  relief  on  that  ground  muat|  on  dis- 
covering the  mistake,  offer  to  rescind. 

8.  The  purchaser  in  such  a  case,  there  being  no  fraud,  cannot,  if  he  retain  the 
property,  avoid  paying  the  full  contract  price. 

4.  Proof  of  a  defense,  not  pleaded,  cannot  be  received  at  the  trial. 

6.  A  deed  by  executors,  as  such,  with  a  covenant  against  their  own  acta,  ca»-> 
not  be  construed  as  containing  an  implied  covenant  that  their  testator  waa 
seiaed  of  an  estate  in  fee  simple;  or  a  covenant  on  their  part  to  put  the  pur- 
chaser in  possession. 

6.  No  covenant  can  be  implied  in  any  conveyance  of  real  estate,  whether  sach 
conveyance  contains  special  covenants  or  not. 

(Before  Boswokth,  Ch.  J.,  and  Woonnurr  and  Whitb,  Ti  J.) 
Heard  November  15,  decided  December  29, 1860. 

This  action  was  commenced  by  James  S,  Sandford  and 
others,  acting  executors,  &c.,  of  Edward  Sandford,  deceased, 
to  foreclose  a  mortgage  executed  to  them  as  such  executors, 
by  the  defendant  Hester  Jinn  R.  TraverSj  December  13, 1855, 
to  secure  the  price  agreed  to  be  paid  by  her  to  them,  for 
the  mortgaged  premises,  according  to  the  condition  of  a 
bond  executed  by  her  and  the  defendant,  James  Travers. 
By  an  agreement  of  the  same  date  as  the  mortgage,  executed 
by  said  executors  as  parties  of  the  first  part,  said  H.  A. 
B.  Travers,  of  the  second  part,  and  James  Travers,  of  the 
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third  part ;  the  parties  of  the  second  and  third  part,  as  a 
farther  security  for  the  payment  of  the  purchase  money, 
agreed  to  erect  and  complete,  oh  or  before  the  first  of 
October,  1866,  twenty  houses  on  said  lots,  according  to 
specified  plans,  and  one  Samuel  G.  Smith,  entered  into  a 
bond  to  said  executors,  in  the  penal  sum  of  $4,000,  condi- 
tioned, that  H.  A.  R.  and  James  Travers,  should  perform 
last  said  agreement.  The  bond  of  the  defendants  was  con- 
ditioned to  pay  |2'7,4'72,  in  five  years  from  its  date,  with 
interest  semi-annually,  on  the  first  of  August  and  February 
in  each  year.  The  whole  principal  became  payable,  on  a 
default  to  pay  interest,  and  the  same  being  in  arrear  for 
fifteen  days.  The  mortgage  was,  in  terms,  a  security  for 
the  payment  of  this  bond,  according  to  its  condition,  and 
for  the  performance  of  the  contract  to  erect  the  twenty 
houses. 

The  complaint  alleges  the  non-payment  of  $961.50  inter- 
est, falling  due  August  1,  1856,  and  that  it  had  been  in 
arrear  more  than  fifteen  days,  whereby  the  whole  principal 
had  become  due. 

The  answer  of  the  defendants  alleges  that  H.  A.  R. 
Travers  purchased  the  premises  from  the  plaintiffs  with  a 
view  to  the  immediate  improvement  thereof;  that  the 
defendants  thereupon  executed  said  building  contract,  and 
procured  Samuel  G.  Smith  to  become  security  for  its  per- 
formance ;  that  shortly  after  the  delivery  of  the  deed,  bond, 
mortgage,  and  other  contracts,  they  discovered,  and  state 
the  fact  to  be,  that  at  the  time  of  the  execution  of  the 
deed  to  her,  the  premises  were  held  adversely  to  said 
Edward  Sandford,  and  to  his  executors,  with  claim  of  right 
and  title  so  to  do,  by  Thomas  E.  Dusenbury  and  others, 
unknown  to  the  defendants,  who  then  had  and  still  have 
actual  possession;  that  these  defendants  requested  the 
plaintiflfs  to  put  them  in  possession,  which  they  have  not 
done,  whereby  the  defendants  have  been  unable  to  obtain 
possession,  or  to  perform  their  building  contract.  They 
allege  that  certain  of  the  covenants  in  the  deed  to  them 
from  the  plaintiffs,  have  been  broken,  and  that  by  reason 
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thereof,  and  by  not  being  able  to  obtain  possession  of  the 
premises  and  improve  them,  the  said  Hester  has  sustained 
$10,000  damages,  which  she  demands  bj  way  of  counter- 
claim. 

The  action  was  referred  to  Henry  Jficoll,  Esq.,  as  referee. 
On  the  trial,  the  bond  and  mortgage  were  given  in  evidenoe 
by  the  plaintiffs.  The  defendants  gave  in  evidence,  two 
deeds  from  Garrett  S.  and  Jordan  Mott,  to  Edward  Sand- 
ford,  dated  January  5,  1854 ;  also  the  will  of  said  Sandford, 
dated  July  3, 1853,  containing  a  power  in  these  words  :  '^I 
do  hereby  authorize  and  empower  my  executors,  or  such  of 
them  as  shall  take  upon  themselves  the  execution  of  my 
said  will,  to  sell  all  or  any  of  the  real  estate  of  which  I 
may  die  seized  or  possessed  ;"  also  the  deed  from  the  plain- 
tiffs to  H.  A.  B.  Travers ;  also  a  lease  dated  June  6,  1850, 
from  the  mayor,  &c.,  of  New  York,  demising  the  westerly 
part  of  the  mortgaged  premises  to  James  M.  Stark,  for  four 
hundred  years,  and  assignments  of  that  lease  to  Charles 
E.  Dusenbury. 

James  Travers  was  then  sworn  as  a  witness  for  the 
defendants,  and  said,  that  he  made  the  contract  with  the 
plaintiffs  for  his  daughter;  he  did  not  search  the  title, 
*'  plaintiffs  assuring  him  the  premises  had  been  two  hundred 
years  in  the  Striker  family ;"  that  after  he  had  arranged  to 
proceed  with  the  buildings,  he  went  to  the  premises  and 
found  Charles  Dusenbury  and  others,  in  possession,  claim- 
ing, under  the  corporation  lease,  '*  that  a  foundation  was 
partially  digged  and  building  materials  on  the  ground ;" 
that  he  informed  one  of  the  plaintiffs  and  asked  him  to 
give  possession,  who  replied  they  were  squatters,  and  when 
they  finished  painting  he  would  turn  them  out ;  that  he 
called  several  .times  subsequently  and  stated  he  wanted  pos- 
session ;  when  he  last  called,  the  papers  to  commence  this 
suit  were  served  on  him;  and  that  each  house  when 
finished,  would  have  cost,  with  the  lot,  $6,700,  and  have 
Bold  readily  for  $8,500. 

The  defendants  then  moved  for  a  dismissal  of  the  com- 
plaint, on  the  ground  that  the  plaintiffs  were  bound  to  give 
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possession,  and  had  failed  to  do  so.  Under  the  counter- 
claiiki,  they  offered  to' prove  that  the  plaintiffs  who  nego- 
tiated the  sale,  made  repeated  declarations  that  the  title 
was  good  and  free  from  encumbrances,  and  that  defend- 
ants relied  thereon  and  did  not  search  the  title ;  that  they 
contracted  with  B.  M.  Fowler  to  erect  the  twenty  houses, 
whereby  each  house  with  the  lot,  would  have  cost  |6,700, 
and  that  they  would  readily  have  sold  for  $8,500,  making  a 
loss  to  defendant  of  $1,500  on  each  building.  This  evi- 
dence was  excluded,  and  the  defendants  excepted. 

The  referee  found,  as  facts  and  conclusions  of  law,  as 
follows,  viz : 

'*  That,  on  or  about  the  fifth  day  of  January,  1854,  Oar- 
rett  S.  Mott  and  Jordan  Mott,  severally  made  and  delivered 
to  Edward  Sandford,  deceased,  the  testator  of  the  said 
plaintiffs,  indentures  of  deed  of  the  premises  in  the  com- 
plaint described,  and  that  each  of  said  indentures  of  deed 
contained  a  covenant  of  seizen,  a  covenant  for  quiet  enjoy- 
ment, a  covenant  against  encumbrances,  and  a  covenant  of, 
warranty. 

*'  That  the  said  Edward  Sandford,  deceased,  in  and  by  his 
last  will  and  testament,  authorized  and  empowered  his 
executors,  or  such  of  them  as  should  take  upon  themselves 
the  execution  of  his  will,  to  sell  all  or  any  of  the  real  estate 
of  which  he  might  die  seized  or  possessed. 

"  That  on  or  about  the  13th  day  of  December,  1855,  the 
plaintiffs,  James  S.  Sandford,  Halsey  Sandford,  and  Garritt 
H.  Striker,  Junior,  made  and  delivered  to  the  defendant, 
Hester  Ann  R.  Traver^,  an  indenture  of  deed  of  the  said 
premises,  atid  that  said  last  mentioned  indenture  of  deed 
contained  a  covenant  by  and  on  the  part  of  the  said  grantors 
as  executors  severally,  and  not  jointly,  for  the  quiet  enjoy- 
ment of  said  premises  by  the  defendant,  Hester  Ann  R. 
Travers,  without  any  let  or  hinderance  from  the  said  parties 
of  the  first  part  to  the  said  indenture,  their  heirs  or  assigns 
or  by  or  from  any  person  lawfully  claiming  under  them, 
or  by  or  from  their,  said  testator,  the  said  Edward  Sand- 
ford|  deceased. 
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"  That,  simultaneously  with  the  execution  and  delivery 
of  the  said  last  mentioned  indenture  of  deed,  the  defend- 
ants, Hester  Ann  B.  Travers  and  James  Travers,  made  and 
delivered  to  the  said  James  S.  Sandford,  Halsey  Sandford « 
and  Garritt  H.  Striker,  Junior,  the  bond  and  mortgage  in 
the  complaint  in  this  action  mentioned,  and  that  simulta- 
neously therewith  an  agreement  was  made  and  delivered  by 
and  between  the  said  James  S.  Sandford,  Halsey  Sandford, 
and  Garritt  H.  Striker,  Junior,  as  acting  executors  of  the 
said  Edward  Sandford,  deceased,  of  the  first  part,  and  the 
said  Hester  Ann  R.  Travers,  of  the  second  part,  wherein, 
after  reciting  the  aforesaid  sale  and  conveyance,  and  that  a 
portion  of  the  security  of  the  purchase  money  was  to  con- 
sist of  buildings  and  improvements  thereafter  to  be  erected 
on  the  said  premises,  it  was  covenanted  that  the  said  Hes- 
ter Ann  R.  Travers  would,  on  or  before  the  first  of  October, 
1856,  erect  and  completely  finish,  on  said  premises,  twenty 
houses,  according  to  certain  plans  and  specifications  in  said 
articles  of  agreement  particularly  mentioned  and  referred 
to.  And  in  and  by  said  articles  of  agreement,  the  said 
parties  of  the  first  part  thereto  covenanted  to  release  from 
the  lein  of  their  said  mortgage,  certain  of  the  honses  so  to 
be  erected,  and  the  ground  on  which  they  should  stand, 
when  the  building  of  all  the  houses  should  have  been 
advanced  to  an  extent  in  the  said  articles  of  agreement 
particularly  mentioned. 

"  That,  simultaneously  with  the  execution  and  delivery 
of  the  said  articles  of  agreement,  one  Samuel  G.  Smith, 
sealed  and  delivered  to  James  S.  Sandford,  Halsey  Sand- 
ford, and  Garritt  H.  Striker,  Junior,  executors  aft  aforesaid, 
his  bond  or  obligation  in  the  sum  of  $4,000,  conditioned  in 
cade  the  saia  Hester  Ann  R.  Travers  and  James  Travers, 
should  not  perform  and  keep  the  covenants  on  their  part  in 
said  articles,  to  pay  to  the  said  James  S.  Sandford,  Halsey 
Sandford,  and  Garritt  H.  Stryker,  Junior,  the  sum  of  two 
thousand  dollars.  That  prior  to  the  execution  and  delivery 
of  the  said  indenture  of  deed  from  the  said  Garritt  S.  Mott 
and  Joruan  Mott  to  the  said  Edward  Sandfol-d,  the  westerly 
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half  of  said  premises  described  in  said  complaint,  being 
known  and  distingaished  on  the  assessment  map  for  regu- 
lating the  Ninth  avenue,  by  the  numbers  829, 830,^31,  8^2, 
833,  867,  868,  869,  8*70,  and  887,  had  been  sold  pursuant  to 
the  Statute  in  such  case  made  and  provided,  for  a  term  of 
four  hundred  years,  to  one  James  M  Starky  for  the  payment 
of  the  assessment  unpaid  upon  the  said  premises  for  regu- 
lating  the  Ninth  avenue,  and  such  proceedings  were  there- 
upon  had ;  that  upon  the  6th  day  of  June,  1850,  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  did 
execute  to  the  said  James  M.  Stark,  his  executors  and 
assigns,  an  indenture  of  lease  of  the  said  premises  for  the 
term  of  four  hundred  years,  and  which  said  indenture  of^ 
lease  was  afterwards,  and  on  the  21st  day  of  December, 
1850,  recorded  in  the  office  of  the  register  of  the  city  and 
county  of  New  York. 

"  That,  at  the  time  of  the  execution  and  delivery  of  the 
last  mentioned  indenture  of  deed,  indenture  of  mortgage, 
and  articles  of  agr.eement,  one  Charles  Dusenhury  was  the 
holder  and  assignee  of  the  said  indenture  of  lease. 

"  That  default  was  made  in  .the  payment  of  the  sum  of 
$961.82,  b^ing  the  interest  which  became  due  upon  the  sum 
of  money  mentioned  in  the  condition  of  the  bond  before 
mentioned,  so  made  by  the  said  Hester  Ann  B.  Travers  and 
James  Travers,  on  the  first  day  of  August,  1856.  Accord- 
ing to  the  tenor  and  e£fect  of  the  said  condition,  and  that 
the  said  interest  remaining  unpaid  and  in  arrear  for  the 
space  of  fifteen  days,  the  said  plaintiffs  elected  that  the 
principal  sum  mentioned  in  the  condition  of  the  said  bond 
should  be  due  and  payable  to  them. 

*'  Upon  the  foregoing  facts,  I  do  find,  as  conclusions  of 
law,  that  the  said  plaintifis  are  entitled  to  a  judgment  bar- 
ring and  foreclosing  the  defendants,  and  all  persons  claim- 
ing under  them,  or  either  of  them,  of  all  right  and  equity 
of  redemption  in  the  said  premises,  and  for  a  sale  of  said 
premises,  according  to  law,  and  for  the  payment  of  the 
amount  due  to  them,  with  interest  and  their  costs,  out  of 
the  proceeds  of  said  sale,  and  for  a  judgment  agamst  th» 
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defendants  for  any  deficiency  in  such  proceeds  to  pay  and 
satisfy  the  above  amounts,  with  interest  and  the  costs  as 
aforesaidi 

''  And  I  further  report,  that  I  have  computed  the  amount 
due  on  the  said  bond  and  mortgage  for  principal  and  inter- 
est, at  the  date  of  this  my  report,  and  that  the  same  is  the 
sum  of  thirty-five  thousand  four  hundred  and  eighty-four 
dollars  and  sixty  cents,  ($35,484.60.)  All  of  which  is 
respectfully  submitted. 

**  Dated  New  York,  March  31, 1860." 

Judgment  having  been  entered  upon  the  report,  the 
defendants  appealed  from  it  to  the  general  term. 

John  Antfum,  for  Appellants. 

1.  The  deed  to  the  appellants  having  been  made  by  the 
respondents  in  execution  merely  of  a  general  power  in 
testator's  will,  (no  estate  being  vested  in  them,)  will  be 
construed  in  equity  as  if  it  had  recited  in  /ubc  verbcj  the 
title  deed  to  testator,  with  all  its  covenants  of  seizin,  war- 
ranty, &c.,  vesting  in  him  a  present  estate  in  fee,  the  power 
in  the  will,  authorizing  the  respondents  to  sell  that  precise 
estate,  and  the  conveyance  of  that  estate  by  proper  words 
and  covenants  to  the  appellants ;  or  as  if  a  similar  deed 
had  been  made  by  the  testator  himself^  in  his  life  time,  in 
the  strongest  manner.  (2  Sug.  on  Powers,  26 ;  Gristoold 
V.  Bigelow,  6  Conn.  269 ;  Middletan  v.  Cross^  2  Atk.  661 ; 
Jackson  y.  Veeder,  11  Johns.  169;  Osgood  v.  Frankliny  2 
Johns.  Gh.  1 ;  Doolittle  v.  Lewis^  7  Johns.  Gh.  45  ;  Jackson  v. 
Davenport^  20  Johns.  541 ;  estoppel,  Pickard  v.  Sears^  6 
Ad.  &  Ells.  469 ;  Prestim  v.  Maine,  25  Gonn.  119.) 

2.  The  outstanding  lease  for  four  hundred  years,  and  the 
possession  of  lessee  under  it,  reduced  the  subject  matter 
of  the  deed  to  testator,  and  power  to  executors,  from  a 
vested  fee  in  possession,  to  a  remainder  in  fee,  to  vest  in  pos- 
session at  the  expiration  of  four  hundred  years ;  and  this 
is  all  respondents  could  convey  to  appellants,  who  bar- 
gained for  and  took  their  conveyance  for  an  immediate  fee. 
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3.  The  mortgage  sought  to  be  foreclosed  in  this  case, 
.was  given  by  the  appellants  for  the  entire  purchase  money 
of  such  present  vested  fee.  Appellants  have  never  had 
possession ;  an<}  a  court  of  equity  will  never  allow  a  fore- 
closure in  such  a  case.  {Piatt  v.  Gilckristy  3  Sandf.  S. 
C.  118;  Edwards  v.  Bodine,  26  Wend.  109;  Legget  v. 
McCarty,  3  Edw.  124 ;  Wither  v.  Pincers,  2  Sandf.  C.  Oh. 
350,  notes.) 

4.  But  the  case  presents  this  point  in  a  still  stronger 
point  of  view.  The  deed,  bond,  and  mortgage,  building 
contract,  and  surety  bond  for  its  performance,  form  one 
entire  contract,  requiring  that  respondents  should  give 
appellants  immediate  possession,  and  such  duty  was 
expressly  imposed  upon  them  by  law,  independent  of  their 
express  promise  and  undertaking.  The  breach  of  contract 
was  on  the  part  of  the  respondents  who  had  no  right  to 
foreclose  the  mortgage.  {Stow  v.  Tift,  16  John.  463 ;  Cornell 
Y.  Todd,  2  Denio,  130;  Trull  y.  Granger,  i  Seld.  118.) 

5.  The  referee,  on  these  grounds,  ought  to  have  dis- 
missed the  complaint  seeking  a  foreclosure. 

6.  The  whole  case  was  thus,  on  both  grounds  taken, 
reduced  to  the  question  of  the  amount  of  damages  under 
the  comnter-claim  for  breach  of  contract. 

The  evidence  of  Traversas  received,  and  that  of  Fowler 
offered  and  rejected,  was  proper  evidence  establishing  a 
loss  to  the  amount  of  $15,000.  On  this,  he  ought  to  have 
acted,  and  reported  accordingly.  {Masterton  v.  Mayor  of 
Brooklyn,  7  Hill,  65 ;  Caswell  v.  Wendell,  4  Mass.  108.) 

7.  The  deficiency  on  the  sale  which,  from  the  defect  of 
title,  forming  an  item  on  the  record  of  $30,000,  would  be 
also  an  item  to  be  claimed  by  appellants  on  their  counter- 
claim, should  the  foreclosure  and  sale  be  sustained. 

H.  Day^  for  Respondents. 

By  the  Coukt.  Bosworth,  Oh.,  J. — The  defenses  set  up 
in  the  answer  are  :  1.  That  H.  A.  R.  Travers  "purchased 
said  premises  from  said  plaintiffs,  with  a  view  to  the  imme- 
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diate  improvement  thereof;"  and  that  the  defendants  made 
the  building  contract,  which  they  have  been  always  willing 
and  desirous  to  perform.  That  shortly  after  executing 
the  mortgage,  &c.|  they  discovered,  and  so  charge  the  fact 
to  be,  that  at  the  time  of  executing  the  deed  to  H.  A.  R. 
Travers,  the  premises  were  held  adversely  to  the  testator 
and  the  plaintiffs,  with  claim  of  right  and  title  so  to  do, 
by  persons  named,  who  then  had  and  still  have  actual 
possession  thereof.  That  the  plaintiffs  promised  to  put 
defendants  in  possession,  and  have  not  done  so. 

2.  That  some  of  the  covenants  in  plaintiffs'  deed  were 
broken,  to  instanti  its  execution  and  delivery,  by  reason  of 
said  adverse  title  and  holding ;  and  that  said  Hester,  by 
reason  of  being  unable  to  take  possession  and  build,  has 
suffered  $10,000  damages,  which  she  seeks  to  recover,  as  a 
counter-claim. 

It  is  to  be  observed,  that  the  answer  contains  no  allega- 
tion of  any  misrepresentation,  concealment,  or  other  deceit, 
practiced  by  the  plaintiffs,  to  induce  H.  A.  R.  Travers  to 
purchase,  or  either  defendant  to  enter  into  any  of  the  obli- 
gations to  which  they  became  parties. 

Nor  is  there  any  averment  of  an  offer  by  the  defendants 
before  suit  brought  to  rescind  the  contracts ;  nor  is  such 
an  offer,  nor  an  offer  to  reconvey  to  the  plaintiffs,  madei  in 
the  answer.  And  the  defendants,  instead  of  praying  that 
the  contracts  may  be  canceled  on  a  reconveyance  to  the 
plaintiffs  being  executed,  demand  damages  by  way  of  coun- 
ter-claim, upon  the  theory  of  the  contract  being  treated 
as  operative  and  obligatory. 

It  is  quite  clear,  that  no  breach  of  any  covenant  on  the 
part  of  the  plaintiffs  contained  in  the  deed  executed  by 
them,  has  been  proved.  Assuming  the  corporation  lease 
to  be  valid  and  in  full  force,  the  estate  which  the  holder 
of  that  lease  has,  was  not  acquired  from  or  through  the 
plaintiffs,  or  their  testator ;  nor  has  it  arisen  or  been 
created  by  reason  of  any  act  or  omission  of  either  of  them. 

That  lease  was  executed  on  the  6th  of  June,  1850,  to 
give  effect  to  a  sale  made  on  the  1st  of  June,  1848,  to 
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obtain  payment  of  an  assessment  of  $11.73,  confirmed  the 
24th  of  April,  1847. 

The  testator  acquired  title  by  a  deed  executed  to  him  by 
Garritt  S.  &  Jordan  Mott,  June  5th,  1854.  Hence,  if  the 
corporation  lease  be  valid,  the  estate  conveyed  by  it  had 
been  created,  and  existed  over  three  years  and  a  half 
before  the  testator  acquired  title. 

No  covenant  can  be  implied  in  any  conveyance  of  real 
estate,  whether  such  conveyance  contains  special  covenants 
or  not.  (3  R.  S.  5th  Edit.  p.  29,  §  160 ;  and  see  Burwell  v. 
Jackson,  5  Seld.  535 ;  The  Mayor,  ^c.  v.  Mabie^  3  Eern.  151, 
and  158.)     ' 

It  does  not  contain  an  implied  covenant  of  seizin ;  or 
against  incumbrances,  or  of  a  present  right  of  possession. 

There  is,  therefore,  no  breach  of  any  covenant,  on  the 
part  of  the  plaintiffs,  contained  in  the  deed  executed  by 
them  to  H.  A.  R.  Travers. 

As  to  the  defense  first  stated  in  the  answer,  it  may  be 
observed,  first,  that,  assuming  the  corporation  lease  to  be 
valid,  it  affects  the  title  to  only  half  of  the  lots  conveyed, 
and  there  is  no  pretense  that  a  good  title  to  the  other 
half  was  not  conveyed.  Nor  has  the  referee  found  that 
the  lots  covered  by  the  corporation  lease  were  in  the 
actual  possession  of  any  third  person  at  the  time  the  deed 
given  by  the  plaintiffs  was  executed. 

James  Travers,  the  only  witness  to  that  point,  testified, 
"  that  after  he  had  made  arrangements  to  proceed  with  the 
buildings,  he  went  to  the  premises,  and  found  Charles 
Dusenbury  and  others  in  possession,  claiming  under  the 
corporation  lease  to  Stark ;  that  a  foundation  was  partially 
digged,  and  building  materials  were  on  the  ground."  He 
does  not  state  when  this  was,  nor  otherwise  designate  the 
time  when  they  took  possession.  Therefore,  not  only  has 
the  referee  not  found  the  fact  of  there  being  an  adverse 
possession  at  the  time  the  plaintiffs  conveyed  to  H.  A.  R. 
Travers,  but,  on  the  contrary,  no  evidence  was  given  which 
would  warrant  such  a  finding. 

The  case,  then,  on  the  merits,  stands  thus :     The  plain- 
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tiffs,  sapposing,  so  far  as  the  evidence  warrants  any  con* 
elusion  as  to  what  they  supposed  or  believed,  that  their 
testator  had  title  to  the  twenty  lots,  in  good  faith  con- 
veyed whatever  estate  he  had  in  the  twenty  lots  at  the  time 
of  his  decease ;  they  practiced  no  fraud  or  deceit  in  making 
the  sale.  H.  A.  R.  Travers  bought,  ignorant,  as  were  also 
the  plaintiffs,  of  the  existence  of  the  corporation  lease. 

There  was  a  mutual  mistake  as  to  a  material  matter,  viz : 
as  to  the  corporation  lease  creating  an  estate  in  half  of 
the  lots  for  the  term  of  four  hundred  years. 

When  the  defendants  discovered  this  mistake  they  had 
their  election,  assuming  the  mistake  to  be  one  which  would 
authorize  a  court  of  equity  to  rescind  the  contract,  to 
offer  to  rescind  and  reconvey,  on  having  their  obligations 
canceled  and  surrendered,  or  to  hold  on  to  their  bargain, 
pay  the  contract  price,  and  have  such  relief  as  the  plain- 
tiffs' covenants  might  entitle  them  to  demand. 

This,  certainly,  is  the  most  favorable  rule  in  behalf  of 
the  defendants  ;  that  it  is  consistent  v^th  elementary  law 
and  adjudged  cases,  see  2  Kent's  Com.  4*71,  472;  Belknap 
V.  Sealey,  (4  Kern.  148  and  158;)  Tallmadge  Y.Wallis,  (25 
Wend.  107  and  114,  115;)  VanEppsY.  Harrison,  (5  Hill, 
63;)  Mason  v.  Bovet,  (1  Denio,  73,  74.) 

They  cannot  retain  their  deed,  and  such  estate  as  it  con- 
veys, and  avoid  paying  the  contract  price,  there  being  no 
fraud  on  the  part  of  the  plaintiffs,  and  none  of  their  cove- 
nants being  broken. 

When  this  action  was  commenced,  the  case  does  not  dis- 
close. The  complaint  was  verified  the  21st  of  October, 
1856,  and  the  suit  was  brought  by  reason  of  a  failure  to 
pay  interest  falling  due  August  1,  1856. 

Assuming  that  there  was  no  laches  in  not  offering  to 
rescind,  so  longas  the  plaintiffs  gave  the  defendants  rea- 
son to  expect  they  would  be  put  in  possession,  yet  it  was 
their  duty  to  take  that'  position  when  this  action  was 
brought,  and  claim  that  kind  of  relief,  if  they  intended  to 
take  it  at  all,  and  to  allege  the  facts  and  offer  to  do  the 
acts  which  would  entitle  them  to  it. 
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Whether  the  defendants'  purchase  would  be  a  bad  speca- 
lation  if  held  to  pay  the  contract  price  for  a  present  fee 
in  ten  lots,  and  a  remainder  in  the  other  ten,  the  evidence 
famishes  no  means  of  determining. 

If  these  views  are  correct,  the  first  exception  taken  to 
the  refusal  to  dismiss  the  complaint  is  untenable.  It  is 
not  found  as  a  fact,  nor  does  the  evidence  tend  to  show 
that  the  defendants  could  not  have  taken  possession  of  ten 
of  the  lots  at  any  time,  nor  that  they  might  not  have  taken 
possession  of  the  whole  at  the  time  the  deed  to  them  was 
received  and  recorded. 

The  ground  of  the  second  exception  to  the  refusal  to  dis- 
miss the  complaint  does  not  entitle  the  defendants  to  such 
relief.  For  aught  that  appears,  the  premises  were  not 
actually  occupied  when  the  defendants  received  their  deed, 
and  no  third  person  had  then  made  any  claim  of  title  to 
any  part  of  the  lots,  and  in  that  condition  of  things  there 
was  no  possession  to  be  given  in  addition  to  the  execution 
and  delivery  of  the  deed. 

The  offer  to  prove  that  the  plaintiffs  represented  the  title 
to  be  good  and  free  from  encumbrances  was  properly  exclu- 
ded; no  such  defense  is  stated  in  the  defendants'  answer. 

The  offer  to  prove  certain  facts,  by  way  of  establishing 
a  counter-claim,  was  properly  overruled,  because,  Pir$t: 
There  was-  no  proof  of  any  breach  of  any  covenant  on  the 
part  of  the  plaintiffs;  and.  Second:  On  failure  of  title, 
in  cases  free  from  fraud,  where  the  grant  contains  a  cove- 
nant of  seizin,  the  measure  of  damages  is  the  considera- 
tion money,  if  it  has  been  paid,  and  interest  thereon. 
{Peters  v.  McKeon,  4  Denio,  546;  J^Toyes  v.  Anderson,  1 
Duer,  342;  Conger  v.  Weaver,  20  N.  Y.  R.  140.) 

And  it  is  a  sufficient  answer  to  all  the  grounds  on  which 
the  court  was  asked  to  dismiss  the  complaint,  that  on  no 
principle  could  the  defendant,  H.  A.  R.  Travers,  be  per- 
mitted to  retain  the  estate  conveyed  to  her  without  paying 
to  the  plaintiffs  any  part  of  the  contract  price ;  and  a  judg- 
ment dismissing  the  complaint,  after  all  the  evidence  had 
been  given,  would  have  effected  that  result. 
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The  decision  and  the  judgment  entered  thereon  are, 
that  the  premises  be  sold  ;  that  out  of  the  proceeds  of  thd 
sale,  liens  for  taxes  and  assessments  be  discharged,  and 
the  plaintiffs'  costs  paid ;  and  that  the  residue  be  applied 
in  satisfaction  of  the  amount  due  to  the  plaintiff's,  and  if 
there  bera  deficiency  that  the  defendants  pay  it. 

The  plaintiffs  offered  on  the  argument  to  consent  to  a 
modification  of  the  decree,  whereby  the  defendants  should 
be  discharged  from  all  liability  for  any  deficiency. 

Such  a  decree,  assuihing  the  plaintiffs  to  have  been  the 
purchasers  at  the  sale  under  the  judgment  in  this  action, 
would,  in  effect,  reinvest  the  title  in  the  plaintiffs  at  their 
own  expense,  and  exonerate  the  defendants  from  all  lia- 
bility as  purchasers — and  would  be,  in  effect,  a  rescinding 
of  the  contract  as  to  the  sale,  and  purchase  and  conveyance 
of  the  land. 

But  the  defendants  have  neither  asked  such  relief,  nor 
suggested  that  they  would  be  content  with  it.  On  the 
argument  of  the  appeal,  as  at  the  trial,  they  claimed  no 
relief  based  on  an  offer,  or  an  avowed  willingness  to  sur- 
render and  cancel  the  contracts  and  reconvey  the  land, 
but  urge  their  defenses  and  supposed  counter-claims,  by 
virtue  of  their  rights  created  by  the  deed,  its  covenants 
and  the  cotemporaneous  contracts. 

In  this  condition  of  things,  unless  they  consent  to  a 
judgment  releasing  them  from  the  deficiency,  upon  a  can- 
cellation 'of  the  building  contracts  by  'the  act  of  all  the 
parties  to  them,  the  court  has  no  right  to  modify  the  judg- 
ment as  the  plaintiffs  consent  that  it  may  be,  and  as  thus 
modified,  affirm  it. 

Judgment  aflirmed. 


NEW  YORK— DECEMBER,  1860.  611 

CRonrke  y.  Hart. 


Ellen  O'Eourke,  Plaintiff  and  Respondent  v.  Henry  Hart, 

Defendant  and  Appellant. 

1.  Where  a  person  employs  another  to  do  a  piece  of  work,  and  the  one  so 
employed  does  it  by  his  own  workmen,  using  his  own  discretion  as  to  the 
manner  of  dofaig  it,  having  ezclnsive  control  of  the  matter,  and  a  thurd 
person  is  injured  while  the  work  is  in  progress,  by  the  careless  manner  in 
which  it  is  done,  the  contractor  and  his  servants  guilty  of  the  negligence 
are  alone  liable  for  the  injury. 

2-  It  makes  no  difference,  in  such  a  case,  that  the  work  done  consists  in  altering 
a  public  street.  When  the  work  to  be  done  cannot  itself  be  dangerous  to 
others,  unless  it  becomes  so  by  the  dangerous  or  unskillfttl  manner  of  exe- 
cuting it,  and  is  done  by  one  contracting  to  do  it,  and  havhig  exclusive  con- 
trol of  the  men  employed,  and  injury  results  from  such  unskillfnlness,  the 
remote  prhicipal  is  not  liable.  The  liability  is  confined  to  the  persons  guilty 
of  the  negligence,  and  to  their  principal. 

(Before  Boswobth,  Ch.  J.,  and  Woodbutf  and  Whits,  J.  J.) 
Heard  November  16,  decided  December  29, 1860. 

Appeal  by  the  defendant  from  the  judgment,  and  from 
an  order  denying  a  motion  for  a  new  trial. 

The  suit  is  brought  to  recover  damages  for  an  injury  to 
plaintiff,  occurring  at  the  corner  of  Chatham  and  Pearl 
streets,  in  the  city  of  New  York,  and  alleged  to  have  beei^ 
caused  by  the  negligence  of  defendant's  servants  in  remov- 
ing an  iron  railing  suspended  above  the  sidewalk  to  sup- 
port an  awning,  by  which  negligence  the  iron  railing  fell 
on  the  plaintiff  as  she  was  passing  along  the  street,  and 
injured  her.  The  action  was  tried  before  Mr.  Justice  Mon- 
caiEF  and  a  jury,  on  the  25th  of  June,  I860. 

It  appeared  that  the  railing  was  taken  down  at  the 
instance  of,  and  paid  for  by  the  Third  Avenue  Bailroad 
Company,  which  had  an  alteration  of  the  curb,  at  that 
corner  of  the  street,  made  for  its  convenience  in  running 
its  cars,  and  this  alteration  made  it  necessary  to  remove 
the  iron  awning  posts  and  rails.  The  defendant  was  a 
director  of  that  company,  and  in  behalf  of  the  company 
emploved  one  Camley  to  do  the  job,  who  sent  his  workmen 
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to  do  it.  Hart  was  not  present  while  the  work  was  being 
done,  and  gave  no  directions  as  to  the  manner  of  doing  it. 

The  injury  of  the  plaintiff  was  not  a  natural  or  neces- 
sary result  of  removing  the  awning  rail,  but  resulted  from 
the  negligent  manner  in  which  the  work  was  done  and 
while  it  was  being  done. 

On  the  close  of  the  evidence  the  defendant  moved  a  disr 
missal  of  the  complaint ;  the  motion  was  denied,  and  he 
excepted.  The  judge  charged  the  jury,  among  other 
things,  as  follows,  viz : 

'*  That  if  the  Third  Avenue  Railroad  Company  were  the 
persons  who'  contracted  with  Carnley  to  do  the  work  ia 
question,  and  were  liable  to  him,  the  defendant  would  not 
be  liable  to  the  plaintiff  in  this  case ;  but  if  the  defend- 
ant employed  Carnley  to  do  the  work  for  him,  he  would  be 
responsible  for  the  injuries  which  might  result  from  any 
negligence  on  the  part  of  Carnley's  employees.  Whether 
the  railroad  company  or  the^  defendant  was  the  principal 
in  the  contract  with  Carnley,  was  a  question  of  fact  for 
the  jury  to  determine." 

To  which  the  defendant  excepted. 

''  His  Honor  further  charged,  that  if  the  jury  found  that 
the  defendant  was  such  principal,  the  jury  would  proceed 
to  inquire  whether  the  agent  or  workmen  employed  by  him 
and  engaged  in  doing  the  work,  used  due  and  proper 
caution,  and  guarded  against  accident,  to  the  extent  of 
the  danger  to  be  apprehended  from  the  character  of  the 
work,  and  the  place  a  public  thoroughfare ;  and  in  case 
the  jury  should  find  that  such  agents  or  workmen  of  the 
defendants  were  not  so  prudent  and  careful,  but,  on  the 
contrary,  were  guilty  of  negligence  and  carelessness,  the 
jury  must  then  inquire  whether  the  plaintiff,  at  the  time 
of  the  accident,  was  guilty  of  such  acts  or  conduct  as  of 
themselves  contributed  to  produce  the  injury  complained 
of.  If  the  injuries  were  the  result  of  the  carelessness 
and  negligence  of  both  the  plaintiff  and  the  defendant's 
workmen,  it  could  not  be  said  that  the  defendant's  act 
alone  produced   the   injuries,   and .  the   defendant  would 
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not  be  liable.  To  entitle  the  plaintiff  to  recover,  her  fault 
or  negligence  mnst  not  concnr  to  produce  the  result  com- 
plained of.  If  the  jury  should  iSnd  that  the  work  was  the 
defendant's,  issued  or  proceeded  from  him  as  principal,  and 
his  agents  or  workmen  were  negligent,  and  the  plaintiff 
without  fault,  the  defendant  would  be  liable,  and  the  ques- 
tion of  damages  must  next  be  considered.  To  which  the 
defendant's  counsel  excepted." 

The  jury  found  for  the  plaintiff,  and  assessed  the  dama- 
ges at  $700.  The  defendant  moved  at  special  term  for  a 
new  trial.  The  motion  was  denied ;  from  the  order  defy- 
ing it,  and  from  the  judgment  entered  on  the  verdict,  the 
defendant  appealed  to  the  general  term. 

John  Jf.  Whitings  for  Appellant. 

« 

William  M  Alltn^  for  Bespondent. 

By  the  Coukt.  Bosworth,  Ch.  J. — There  can  be  no  pr^ 
tence  upon  the  evidence  given,  that  Henry  Hart  had  the 
iron  awning  rail  removed  on  his  own  account.  It  was  not 
done  to  accoinmodate  his  individual  business ;  but  to  facili- 
tate the  operations  of  the  Third  Avenue  Railroad  Company. 
And  even  had  he  caused  it  to  be  done  with  a  view  to  the 
more  convenient  transaction  of  some  business,  of  which 
he  was  the  sole  proprietor,  he  would  not  be  liable. 

The  cases  of  Pack  v.  The  Mayor j  4rc.  ofJfew  ¥ork,  (4  Seld. 

222,)  and  Kelly  v.  The  Mayor,  ^c,  of  Jfew  York,  (1  KerH. 

432,)  are  conclusive. 

The  injury  did  not  result  from  the  work  itself;  that  is, 

it  was  not  a  natural   or  necessary  consequence  of  the 

removing  of  the  awning  rail. 

It  resulted  from  the  manner  in  which  the  work  was  done, 
and  from  the  negligence  of  Carnley's  men  while  doing  it. 

Hart,  whether  on  his  own  account  or  on  account  of  the 
Third  Avenue  Railroad  Company  m^y  not  be  very  mate- 
rial,  employed  Carnley  to  remove  this  awning  rail.  This 
rail,  we  must  assume,  might  lawfully  be  removed ;  with 
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the  manner  of  removing  it,  or  with  the  question  by  which 
of  Carnley's  men  the  removal  should  be  effected,  Hart 
could  not  interfere ;  Garnley  having  undertaken  to  do  the 
job,  had  the  right  to  send  such  of  his  men  as  he  deemed 
best,  and  to  exercise  his  own  judgment,  or  permit  his  work- 
men to  exercise  theirs,  as  to  the  best  mode  of  executing 
the  work. 

The  men  whom  he  sent,  were  his  servants,  and  not 
Hart's;  they  were  working  for,  and  under  Garnley;  and 
not  for,  or  under  Hart. 

The  opinion  in  Storrs  v.  The  City  of  Utica  (17  N.  T. 
R.  104)  reaffirms  the  rule  as  applied  in  the  two  cases  first 
cited ;  and  while  it  forcibly  questions  the  accuracy  of  its 
application,  as  made  in  Blake  v.  Ferris^  (1  Seld.  48,)  does 
so  upon  the  ground,  that  there,  the  injury  was  not  caused 
by  negligence  in  the  actual  performance  of  the  work;  but 
by  leaving  a  ditch  carefully  and  skilfully  dug  in  a  public 
street,  unguarded  at  night,  by  reason  of  which  the  plain- 
tiff's carriage  'was  driven  into  it. 

In  the  case  before  us,  if  the  injury  had  resulted  from 
some  dangerous  condition  in  which  the  defendant  had  put 
the  street ;  and  that  condition,  and  not  the  means  by  which 
it  was  created,  had  caused  the  injury ;  then  it  might  be 
said  that  the  defendant  was  the  author  of  the  mischief,  as 
he  created  a  condition  of  things,  which,  in  the  very  state 
he  had  contracted  for,  caused  the  injury.  But  when  the 
thing  contracted  for  cannot  of  itself  be  dangerous  or  inju- 
rious to  others,  unless  it  becomes  so  by  reason  of  the 
negligent  or  unskillful  manner  in  which  the  work  is  done, 
and  while  it  is  being  done,  and  injury  results  from  such 
negligence  or  unskillfulness,  only  the  persons  chargable 
with  the  negligence  or  unskillfulness,  and  their  principal 
are  liable.     {Potter  v.  Seymour,  4  Bosw.  140.) 

We  have  seen  that  the  negligence  in  question  was  in 
the  manner  of  doing  the  work,  and  while  doing  it ;  and 
that  the  persons  guilty  of  it  were  the  servants  of  Carnley, 
and  not  of  Hart.    Hart  was  not  present  while  the  work  was 
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being  done,  nor  did  he   give  any  directions,  or  in  any  way 
assent  to  the  manner  of  doing  it. 

On  the  evidence  given,  and  as  it  stood  when  both  parties 
had  rested,  the  defendant  was  entitled  to  a  dismissal  of 
the  complaint.  It  shows  clearly,  as  we  think,  that  the 
work  was  done  solely  at  the  instance  of,  and  for  the  Third 
Avenue  Railroad  Company. 

It  was  no  more  done  for  Hart,  than  it  would  have  been 
done  for  the  President  or  Secretary  of  the  Company,  if 
either  of  those  officers  had  in  behalf  of  that  company 
done  precisely  what  Hart  did. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Ordered  accordingly. 


James  H.  Van  Allen,  Plaintiff  v.  The  Illinois  Central 

Railboad  Company,  Defendants. 

1.  The  defendants,  an  Illinois  railroad  corporation,  intending  to  construct 
their  road  by  borrowing  money  on  their  bonds,  to  be  repaid  out  of  a  sale  of 
their  lands,  issued  proposals  in  London,  in  1852,  for  a  loan  of  $5,000,000, 
which  stated  this  pnrpose,  and  that  the  corporation  '*  will  create,  notwith- 
standing^ a  share  capital  equivalent  in  amount  to  the  sum  raised  on  bonds," 
*  *  and  that  'Mt  is  proposed  to  give  the  privilege  to  subscribers  to 
the  loan,  *  *  to  become  shareholders  therein  for  one-half  of  that 
subscription;"  *  *  that  a  banker's  receipt  will  be  given  in  pay- 
ment of  the  first  deposit  on  the  bonds,  which  will  be  exchanged  for  the  pro- 
visional certificates  (i.  e.  certificates  entitling  the  holders  to  bonds  with* 
coupons  annexed,  when  the  installments  were  all  paid,)  as  soon  as  they  can 
be  obtained  from  America,  and  at  the  same  time  a  further  provisional  cer- 
tificate, entitling  the  bearer,  in  addition,  to  fifty  per  cent,  on  the  amount  of 
his  subscription  to  the  bonds,  in  the  capital  stock  of  the  company,  will  be 
delivered  to  him,"  and  that ''  the  provisional  certificates  will  be  exchanged 
for  scrip  shares  on  payment  of  the  last  installment  on  the  bonds." 

The  plaintiff  made  subscriptioQS  to  the  amount  of  $250,000;  paid  the  first 
installment  in  London,  and  by  arrangement,  the  others  in  New  York,  the  last 
one  in  January,  1858  (it  not  being  payable  by  the  terms  of  the  loan  until  Octo- 
ber 2, 1854).  He  was  furnished  with  the  just  number  of  provisional  certifi- 
cates, dated  August  16, 1852,  each  of  which  states  that  '*  the  bearer  hereof 
will  be  entitled,  on  and  after  the  1st  of  October  next,  to  scrip  certificates  " 
(for  one-half  of  the  amount  of  the  bonds  referred  to)  in  the  company's 
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capital  stock  of  $17|000j000  on  presentation  hereof/'  **  prorided  all  the 
installments  on  the  subscriptions  for  the  bonds,  *  *  shall  then 
have  been  ifally  paid  up."  At  the  foot  thereof  was  the  following,  yIz: 
''  N.  B.  The  exchange  of  the  provisional  certificates  for  the  scrip  certifi- 
cates, is  limited  to  Xst  January,  186  ." 

On  the  15th  of  If  arch,  1854,  defendants'  board  gave  notice  that  its  books 
would  be  open  to  January  1, 1855,  for  subscriptions  under  the  certificates, 
by  publishing  it  in  two  newspapers  in  19ew  York  and  bostoUj  and  mailing  a 
copy  of  it  to  the  plaintiff,  who  did  not  receive  ft. 

On  the  22d  of  January,  1857,  the  plaintiff  presented  his  provisional  certifi- 
cates, (calliug  for  975  shares  of  stock,)  demanded  scrip  shares  to  that 
amount,  and  offered  to  pay  all  installments  and  interest  which  had  been 
called  in  on  the  stock.  The  company  reftised  to  issue  the  stock  to  him, 
and  thereupon  he  brought  this  suit  to  recover  damages.  Htld,  that  the 
agreement,  created  by  the  proposals  and  acceptance  of  them,  and  by  sub- 
scribing and  paying  the  subscriptions  made,  was  not  illegal,  on  the  ground 
that  the  subscribers  acquired  thereby  the  right  to  elect  to  take  stock  at  any 
ftiture  time,  without  any  limit  to  the  time  of  exercising  such  election,  the 
true  construction  not  conferring  that  right. 

2.  The  only  sense  in  which  the  provisional  certificates  are  conditional  is,  that 
they  require  payment  of  all  the  installments  as  a  condition  to  the  right  to 
demand  stock. 

8.  That  condition  having  been  fhlly  performed,  the  right  to  demand  and 
receive  the  stock  continues  until  it  has  been  terminated  by  a  tender  of  per- 
formance by  the  company,  and  a  demand  of  payment  of  any  assessments 
then  duly  made,  and  a  refhsal  of  the  subscriber  to  accept  and  pay,  or  by 
some,  other  act  to  which  he  is  a  party. 

4.  The  right  of  the  subscriber  to  the  shares  in  the  capital  stock  specified  in 
the  certificates,  is  subject  to  the  duty  and  obligation  on  his  part  to  pay  the 
amount  duly  assessed  thereon  by  the  defendants'  directors. 

6.  The  measure  of  damages  is  the  difference  between  the  market  value  of  the 
stock,  at  the  time  the  demand  for  it  was  made,  And  the  amount  e(  the 
installments  preyiously  called  in,  and  interest  on  such  installments,  with 
interest  on  such  difference  from  the  time  of  the  demand  to  the  day  of  the 
verdict. 

(Before  WooDRim,  Movorikf  and  Ronsmnoir,  J.  J.) 
Heard  October  5, 1860,  decided  February  9, 1861. 

Motion  by  the  plaintiff  for  judgment  on  a  special  verdict. 

The  action  is  brought  to  recover  damages  for  the  defen- 
dants' refusal  to  permit  plaintiff  to  subscribe  for  shares  of 
the  capital  stock,  pursuant  to  an  agreement  'with  them, 
made  on  loaning  money  to  them,  and  *' provisional  certifi- 
cates" issued  in  pursuance  thereof  by  the  defendants.  The 
cause  was  tried  in  October,  1859,  before  Mr.  Justice  Wood- 
ruff and  a  jury.     The  jury  found  a  special  verdict,  which 
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states  that  the  defendants  were  a  corporation  in  1852, 
under  a  charter  granted  by  the  State  of  Illinois. 

That  by  the  fourth  section  of  the  charter,  its  capital 
stock  was  fixed  at  one  million  of  dollars,  with  power  to 
increase  it,  from  time  to  time,  to  a  sum  not  greater  than 
the  entire  amount  expended  on  account  of  said  road  ;  the 
shares  to  be  $100  each,  to  be  issued,  &o,,  as  may  be  ordered 
by  the  directors,  ''who  shall  have  power  to  require  the 
payment  of  sums  subscribed  by  stockholders,  in  such  man- 
ner and  on  such  terms  as  they  may  deeiti  proper ;''  and  that 
in  case  of  refusal,  the  shares  of  delinquent  stockholders 
illay  be  sold,  as  therein  provided. 

That  Ibj  the  fifth  section,  all  the  corporate  powers  were 
vested  in  a  board  of  directors,  who,  by  the  eighth  section, 
were  authorized  to  make  all  needfal  rules,  by-laws,  and 
regulations,  Ac. 

That  in  1862,  the  defendants  issued,  in  London,  proposals 
for  a  loan  to  them  of  $6,000,000,  which  proposals  are  set 
forth  at  length  in  the  case.  They  state  the  names  and 
residence  of  the  directors  and  other  officers  of  the  corpo* 
ration;  the  length  and  locality  of  the  road;  the  roads 
connecting  with  it ;  the  grant  made  by  the  Federal  Govern- 
ment in  September,  1850,  to  the  State  of  Illinois,  of  over 
two  and  a  half  million  acres  of  land;  that  in  1851,  the 
State  transferred  to  the  defendants  the  benefit  of  this 
grant ;  the  estimated  cost  of  the  road  not  to  be  over 
$17,000,000,  and  the  estimated  net  profits  of  the  road 
$2,000,000  per  annum ;  and  that  the  lands  granted  will  be 
saleable,  when  the  road  is  completed,  at  $7  per  acre.  They 
contain  an  extract  from  the  American  Railway  Journal  on 
the  *^  Influence  of  Railroads  on  the  Value  of  Land ;"  and 
declare  a  purpose  to  raise  the  sum  necessary  to  build  the 
road  by  tha  issue  of  bonds ;  reserving  $12,000,000  for  sub- 
scribers in  the  United  States,  and  inviting  a  loan  of 
$5,000,000  through  their  agents  in  London  on  their  bonds 
in  sums  of  $500  and  $1,000  each;  "for  which  provisional 
certificates  to  bearer  wiU  be  issued  on  the  payment  of  the 
first  deposit ;  and  on  the  remaining  payments  being  com- 
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pleted,  the  provieional  certificates  will  be  exchanged  for 
the  bonds.''  They  proposed,  as  dates  of  payment,  a  deposit 
(specified)  on  the  Ist  of  July,  1852;  and  a  further  specified 
deposit  on  the  first  of  every  following  October,  January, 
April  and  July,  until  the  last  one,  which  was  to  be  made 
October  2d,  1854.  They  state  that  ''the  installments  may 
be  anticipated  by  the  payment  of  the  bond  in  Ml,  which 
will  entitle  the  holder  to  interest  at  six  per  cent,  from  the 
date  of  payment ;"  the  bonds  to  be  payable  at  par  in  Lon- 
don in  1875. 

The  proposals  further  state  as  follows,  viz : 

*'  The  Illinois  Central  Railway  Company  having  thus  deci- 
ded  to  raise  the  money  necessary  for  the  construction  of 
the  railway  by  the  issue  of  its  bonds,  secured  on  the  land 
and  railway,  will  create,  notwithstanding,  a  share  capital 
equivalent  in  amount  to  the  sum  raised  on  bonds,  and 
which  will  be  issued  in  100  dollar  shares,  to  represent  the 
proportionate  interest  of  the  respective  holders  in  the 
undertaking.  It  is  proposed  to  give  the  privilege  to  sub- 
scribers of  the  loan  of  5,000,000  of  dollars  nowofiered^  to 
become  shareholders  therein  for  one-half  of  that  subscrip- 
tion ($2,600,000) ;  and  as  it  can  hardly  be  doubted  that 
the  bonds  will  be  paid  off  by  means  of  the  sale  of  lands, 
there  is  every  probability  that  the  railroad  will  be  con- 
structed without  any  call  on  the  share  capital.  A  small 
deposit  may  be  required  on  the  shares ;  and  these  shares 
will  thus  become  an  actual  bonus,  and  entitle  the  holder 
to  a  participation  in  all  the  profits  of  the  line. 

"  A  banker's  receipt  will  be  given  on  payment  of  the  first 
deposit  on  the  bonds,  which  will  be  exchanged  for  the  pro- 
visional certificates,  as  soon  as  they  can  be  obtained  from 
America ;  and,  at  the  same  time,  a  further  provisional  cer- 
tificate, entitling  the  bearer,  in  addition,  to  fifity  per  cent, 
on  the  amount  of  his  subscription  to  the  bonds  in  the 
capital  stock  of  the  company,  will  be  delivered  him. 

"  The  provisional  certificates  will  be  exchanged  for  scrip 
shares  on  payment  of  the  last  installment  on  the  bonds. 

"In  order  to   secure  to   the  parties  advancing  their 
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moneys  on  the  proposed  security  the  fulfillment  of  the 
conditions  on  which  the  advance  is  made,  it  is  proposed 
that  all  the  payments  shall  be  made  to  four  gentlemen  in 
England,  who  shall  act  as  trustees  between  the  company 
and  the  bondholders;  and  the  following  gentlemen  have 
consented  to  undertake  this  duty,  namely: 

"William Brown,  Esq.,  M.  P.,  John  Pemberton  Heywood, 
Esq.,  Thomas  Smith,  Esq.,  and  Matthew  Uzielli,  Esq.  *     * 

"It  is  arranged  that  the  installments  on  the  bonds  shall 
not  be  paid  over  until  the  company  have  deposited  in  the 
hands  of  the  trustees  the  necessary  provisional  certificates 
for  the  same,  as  well  as  the  bonds  themselves,  and  also  the 
scrip  certificates  for  the  agreed  amount  of  share  capital.'' 

There  was  annexed  to  the  proposals  the /orm  of  a  "pro- 
visional certificate  for  one  construction  bond  of  $1,000,  or, 
at  is.  2d.  sterling  per  dollar,  X208  6^.  8d.  sterling,''  to 
which  all  the  provisional  certificates  were  to  conform. 

The  special  verdict  further  states  that  "  The  plaintiff 
made  subscriptions  to  the  loan  to  the  amount  of  $250,000, 
a  part  of  which  was  filled  by  persons  to  whom  he  trans- 
ferred his  right.  He  paid  the  first  installment  of  the  loan 
in  Lpndon,  and  the  remaining  installments  in  New  York,  in 
pursuance  of  arrangements  made  with  the  defendants.  The 
last  installment  of  the  loan  was  paid  in  January,  1853. 

"Prior  to  November  iTth,  1852,  the  defendants  caused 
the  provisional  stock  certificates  contemplated  in  the  pro- 
posals,  and  which  were  to  be  exchanged  on  the  payment 
of  the  last  installments  on  the  bond  and  subscription  for 
scrip  certificates,  to  be  prepared  and  sent  to  the  trustees 
mentioned  in  the  proposals  in  England,  to  be  delivered  to 
the  subscribers  to  the  loan.  They  were  printed  blanks  in 
the  following  form : 

"  *  Illinois  Central  Railroad  •  Company.  Provisional  cer- 
tificate. No.  for  shares,  $100  each.  Subscription 
for  ^bonds  of  $1,000  each,  bearing  interest  at  six  per 
cent,  per  annum,  Nos.  This  certifies,  that  the  bearer 
hereof  will  be  entitled,  on  and  after  the  first  day  of  Octo- 
ber next,  to  scrip  certificates,  for        shares,  of  one  hundred 
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dollars  each,  in  the  capital  stock  of  seventeen  milliong 
of  dollars,  of  the  Illinois  Central  Railroad  Company,  oo 
presentation  hereof  at  the  ofiGice  of  Messrs.  Heywood,  Ken- 
nards  &  Cq.,  bankers,  London.  Provided,  all  the  installments 
o^  the  subscription  for  the  bonds,  numbered  as  above,  shall 
then  have  been  fully  paid  up. 
''  <  Oi£ce  of  the  Illinois  Central  Railroad  Co., 
New  York,  August  16, 1852. 

President. 
Secretary, 

" '  N.  B.  J%e  exchange  of  the  provisional  certificates  for  the 
scrip  certificates,  is  limited  to  1st  January.  185    .' 

**  These  were  to  be  filled  up 'by  the  trustees. 

*'  The  defendants  also  sent  to  the  said  trustees  certificates 
of  a  sufficient  number  of  its  shares  issued  to  the  trustees, 
for  them  to  transfer  to  the  holders  of  the  provisional  stock 
certificates,  to  supply  all  the  shares  required  thereby. 

*'  The  provisional  stock  certificate,  issued  by  the  trustees 
in  London,  had  the  blank  *  185  'in  the  last  line  filled  with 
a  '  5 ;'  so  as  to  make  it  read  '  1855.' 

"  The  plaintiff  having  completed  the  payment  in  New 
York  of  all  the  installments  upon  the  bonds  taken  by  him 
under  his  subscription,  the  defendants'  officers  delivered  to 
him  the  provisional  stock  certificates  held  by  him  for  975 
shares  of  the  stock,  which  are  the  certificates  mentioned 
in  the  complaint ;  in  none  of  which  the  blank  in  the*  last 
line  '185  '  wi^s  filled,  leaving  the  clause  at  the  foot  of 
each  certificate  as  follows : 

**  *  N.  B.  The  exchange  of  the  provisional  certificates  for 
the  scrip  certificates  is  limited  to  1st  January,  185     .'  " 

On  the  l*7th  November,  1852,  a  resolution  was  passed  by 
the  defendants'  directors,  appropriating  21,404  shares  of 
the  stock  to  the  London  trustees,  to  be  given  on  surrender 
of  the  provisional  certificates. 

On  the  25th  February,  1854,  the  legislature  of  Illinois 
limited  the  capital  to  $1 1,000,000. 

On  the  15th  March,  1854,  the  defendants'  board  gave  a 
notice  that  its  books  would  be  open  to  January  1st,  1855, 
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for  subscriptioDB  under  the  certificates.  The  notice  was 
published  in  two  newspapers  in  New  York  and  Boston,  and 
copies  of  the  notice  sent  by  mail  to  the  plaintiff,  who, 
however,  never  received  the  notice. 

.    On  the  22d  day  of  January,  1857,  the  plaintiff  presented  \ 
his  forty-three  certificates  for  nine  hundred  and  seventy- 
five  shares  of  stock  to  the  defendants,  and  demanded  scrip 
shares  to  that  amount,  offering  to  pay  up  all  installments 
and  interest  which  had  then  been  called  in  on  the  stock. 

The  defendants  refused  to  issue  the  stock  to  him.  » 

The  market  value  of  the  stock  on  that  day  was  $27.50    ! 
above  par,  which  would  ihake  the  damages  $26,812.60. 

The  market  value  sixteen  days  later,  viz.,  February  2d, 
1857,  was  $40  above  par,  making  the  damages  $39,000^ 

This  suit  was  commenced  May  5th,  1857,  claiming  dama- 
ges for  the  refusal  to  issue  the  -stock. 

The  parties  stipulated,  that  any  facts  which  are  admitted 
in  the  pleadings,  and  not  contained  in  the  said  verdict, 
shall  be  deemed  to  be  before  the  court  as  fully  as  if  the 
same  were  in  the  verdict:  And  the  court  ordered  the  cause 
to  be  heard  in  the  first  instance  at  the  general  term.  Other 
of  the  facts  in  the  special  verdict  are  stated  in  the  opinioB 
of  the  court* 

WnhM  M.  Euarts^  for  Plaintiff. 

Charles  TVacy,  for  Defendants, 

By  the  Court.  Woodruff,  J. — ^The  defendants,  in  June, 
1852^  being  desirous  of  obtaining  a  loan  of  five  millions 
of  dollars  in  England,  as  a  part  of  an  ingenious  scheme  by 
which  they  proposed  to  construct  their  railroad  by  borrow- 
ing the  money  therefor,  to  be  repaid  out  of  the  .sale  of 
their  bonds  pledged  for  the  loan,  and  believing  that  the 
road  might  be  so  built  without  requiring  the  payment  of 
the  capital  stock,  issued,  in  England,  proposals  for  such 
loan. 

In  those  proposals,  they  say : 
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'*  The  Illinois  Central  Railway  Company  have  thus  deci- 
ded to  raise  the  money  necessary  for  the  construction  of 
the  railway  by  the  issue  of  its  bonds,  secured  on  the  land 
and  railway,  will  create,  notwithstanding,  a  share  capital 
equivalent  in  amount  to  the  sum  raised  on  bonds;  and 
which  will  be  issued  in  one  hundred  dollar  shares,  to  repre- 
sent the  proportionate  interest  of  the  respective  holders 
in  the  undertaking.  It  is  proposed  to  give  the  privilege  to 
subscribers  of  the  loan  of  5,000,000  of  dollars,  now  offered, 
to  become  shareholders  therein  for  one-half  of  that  sub- 
scription ($2,500,000) ;  and  as  it  can  hardly  be  doubted 
that  the  bonds  will  be  paid  off  by  means  of  the  sale  of 
lands,  there  is  every  probability  that  the  railroad  will  be 
constructed  without  any  call  on  the  share  capital.  A  small 
deposit  may  be  required  on  the  shares ;  and  these  shares 
will  thus  become  an  actual  bonus,  and  entitle  the  holder  to 
a  participation  in  all  the  profits  of  the  line. 

''A  banker's  receipt  will  be  given  in  payment  of  the 
first  deposit  on  the  bonds,  which  will  be  exchanged  for  the 
provisional  certificates  (t.  e.,  certificates  entitling  the  hold- 
ers to  bonds,  with  coupons  annexed,  when  the  installments 
were  all  paid,)  as  soon  as  they  can  be  obtained  from  Ame- 
rica ;  and  at  the  same  time  9k  further  provisional  certificate, 
entitling  the  bearer,  in  addition,  to  fifty  per  cent,  on  the 
amount  of  his  subscription  to  the  bonds,  in  the^d^tal 
stock  of  the  company,  will  be  delivered  to  him. 

"  The  provisional  certificates  will  be  exchanged  for  scrip 
shares  on  payment  of  the  last  installment  on  the  bonds. 

(Four  persons  in  England  are  then  named  as  trustees,  to 
receive  all  the  payments  from  the  subscribers  to  the.  loan, 
and  ''  act  between"  them  and  the  company ;  and  the  pro- 
posals then  continue :) 

'*It  is  arranged  that  the  installments  on  the  bonds  shall 
not  be  paid  over  until  the  company  have  deposited  in  the 
hands  of  the  trustees  the  necessary  provisional  certificates 
for  the  same,  as  well  as  the  bonds  themselves,  and  also  the 
scrip  certificates,  for  the  agreed  amount  of  share  capital." 

Looking  to  these  proposals,  and  to  an  acceptance  thereof 
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by  a  subscription  to  the  proposed  loan,  as  constitating  the 
actual  contract  between  the  company  and  the  subscribers, 
it  would  not  have  occurred  to  me  that  the  company  thereby 
intended  to  give,  or  did  give  to  those  who  should  become 
parties  to  the  loan,  any  unlimited  option  to  take  stock  in 
the  company  or  not,  at  whatever  future  time  such  sub- 
scribers saw  fit ;  or  that  the  proposed  arrangement  was 
liable  to  the  charge  of  illegality,  as  contravening  the 
design  and  object  of  the-  charter  by  restraining  the  com- 
pany from  disposing  of  its  stock  and  collecting  such 
installments  as  it  might  be  necessary  (if  any)  to  call  in  on 
account  thereof.  The  charter  of  the  company  authorized 
the  directors  to  issue  stock  to  the  whole  amount  which 
might  be  expended  on  account  of  the  said  road,  but  it 
made  the  power  to  issue  stock,  and  the  stock,  when  issued, 
subject  to  the  power  of  the  directors  to  require  the  pay- 
ment of  sums  subscribed  by  stockholders  in  such  manner 
and  on  such  terms  as  they  might  deem  proper. 

When  the  proposals  above  referred  to  were  issued,  and 
the  loan  made,  it  was  undoubtedly  believed,  as  therein 
represented,  that  no  payment  would  be  required  from  the 
stockholders,  save  only  the  small  deposit  mentioned ;  but 
I  think  it  must,  nevertheless,  be  conceded  that  the  com- 
pany had  no  authority  to  enter  into  an  agreement  by  which 
the  power  to  issue  the  requisite  amount  of  stock  to  carry    i 
out  the  purposes  of  the  charter,  and  to  call  in  payments 
from  the  shareholders,  would  be  indefinitely  postponed. 
The  power  was,  however,  expressly  given  to  increase  the 
stock  from  time  to' time  to  the  requisite  amount ;  and  to  my   f 
mind,  an  agreement  to  give  to  one  who  should  subscribe  to    ' 
a  loan,  and  pay  the  installments  thereof,  the  privilege  of    : 
becoming  a    stockholder,   is  not  illegal   merely  because 
until  the  installments  of  the  loan  were  all  paid  it  could 
not  be  certainly  known  whether  his  title  to  the  stock  was 
absolute,  although,  in  the  meantime,  the  right  of  the  com-    • 
pany  to  issue  that  stock  to  others  would  be  restrained. 
Such  an  arrangement,  obviously  made  in  furtherance  of  the 
design  and  object  of  the  charter,  and  in  good  faith  to 
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secure  the  construction  of  the  railroad,  and  only  operating 
incidentally  for  a  reasonable  time  to  make  it  uncertain 
who  would  be  the  shareholders,  is,  I  think,  free  from  the 
objection  that  it  contravened  either  the  express  provision 
or  the  policy  of  the  ch^-rter. 

If,  then,  the  arrangement  made  by  the  defendants,  by 
and  under  their  proposals  above  mentioned,  did  no  more 
than  secure  to  subscribers  to  the  loan  the  privilege  of  also 
becoming  shareholders,  with  a  condition  that  if  they  did 
not  advance  all  the  installments  of  the  loan  according  to 
the  terms  of  their  subscription,  they  should  not  be  entitled 
to  shares,  I  cannot  regard  it  as  illegal  or  beyond  the 
powers  of  the  defendants. 

Indeed,  I  do  not  understan4  that,  if  the  true  construc- 
tion of  the  arrangement  be  as  above  stated,  it  is  claimed 
to  be  illegal.  Illegality  is  alleged  of  the  arrangement 
upon  the  ground  that  there  was  no  limit  to  the  option 
given  to  the  subscriber  to  take  stock  at  any  fhture  time  he 
might  choose.  As  I  do  not  think  that  is  the  true  con- 
struction of  the  arrangement,  I  have  defined  what  I  deem 
to  be  within  the  power  of  the  company,  and  the  inquiry, 
what  is  the  true  construction  of  the  agreement,  will  now 
be  considered. 

I  observe,  then,  that  the  subscribers  to  the  loan  (and 
of  course  the  plaintiff,)  acquired  some  right  by  becoming 
parties  to  the  loan,  t.  e.,  by  consenting  to  its  terms,  and 
agreeing  to  advance  their  money  to  the  company;  which 
was  at  or  before  the  time  of  the  payment  of  the  first 
installment  of  the  loan  in  London,  in  July,  1852,  and  before 
any  provisional  certificates,  either  for  bonds  or  stock,  were 
obtained  from  America. 

By  the  terms  of  the  proposals,  what  were  those  rights  ? 

1st.  The  company  had  promised  them  a  security  for  the 
repayment  of  the  loan  in  a  particular  form. 

2d.  To  induce  them  to  subscribe,  the  company  offered 
them  the  privilege  to  become  shareholders  to  the  amount 
of  one-half  their  subscription ;  and  promised  them  provi- 
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flional  certificates,  entitling  the  bearer  to  that  amount  in 
the  capital  stock. 

The  privilege  offered,  was  to  take  stock.  The  subscriber 
was  not  bonnd  to  take  stock,  but  most  glowing  representa- 
tions were  contained  in  the  proposals,  showing  the  valne 
of  the  privilege  tendered,  and  the  certain  profit  he  would 
derive  from  holding  the  stock ;  and  the  right  to  a  provi- 
sional certificate,  which  should  entitle  the  bearer  to  the 
stock  named  therein  was  absolute ;  the  company  bound 
themselves  to  deliver  it  to  the  subscriber.  The  shares 
were  regarded  as  a  "  bonus"  to  induce  the  loan,  and  it  was 
not  at  all  regarded  as  doubtful  what  would  be  the  option 
of  the  subscriber,  and  hence,  the  proposals  speak  of  giving 
"the  privilege,"  and  whoever  accepted  the  privilege,  was 
promised  a  certificate,  which  should  entitle  him  to  the 
stock.  But  this  certificate  was  called  a  provisional  certi- 
ficate ;  it  was  to  be  a  "  provisional  certificate,  entitling  the 
bearer''  to  the  stock.  If  the  proposals  had  not  otherwise 
defined  it,  it  would  be  difficult  to  say  what  was  meant  by 
"  provisional"  certificate  ;  the  explanation  is  found  in  the 
next  clause;  it  was  to  be  exchanged  for  scrip  shares  on  pay- 
ment of  the  last  installment  on  the  bonds.  This,  then  was 
what  was  meant  by  *'  provisional."  It  was  not  to  be  an  abso- 
lute certificate  for  so  much  stock,  but  a  certificate  which  en- 
titled the  bearer  to  so  much  stock,  and  which  would  be  ex- 

• 

changed  for  scrip  shares  on  payment  of  the  last  installment 
on  the  bonds.  The  certificate  was  provisional,  inasmuch  aS 
the  title  it  conferred  depended  on  the  making  of  all  the  pay- 
ments or'  advances  on  the  loan  subscribed ;  it  was  that  con- 
dition and  nothing  else  that  made  the  certificate  provi- 
sional, and  that  condition  was  created  by  force  of  the 
words  ''  on  payment  of  the  last  installment  on  the  bonds," 
which,  by  just  construction,  import  that  no  installment 
remains  unpaid. 

I  think  it  quite  clear,  that  on  the  issuing  and  acceptance 
of  these  proposals,  while  it  was  on  the  one  hand  believed 
that  the  offer  to  give  stock  was  the  tender  of  a  privilege, 
and  BO  there  was  no  idea  that  any  subscriber  would  decline 


! 
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it,  yet  on  t^ie  other  hand,  as  it  was  the  mere  tender  of  a 

I  privilege,  any  subscriber  might  decline  it  if  he  saw  fit ; 
and  nntil  the  subscriber  in  some  manner  accepted  or  de- 

i  clined  the  privilege,  it  remained  at  his  option  ;  but  when 
a  *' provisional  certificate"  conferring  the  stipulated  title 
was  obtained  from  America,  and  was  delivered  to  the  sub- 
scriber according  to  the  agreement,  and  was  accepted  by 
him,  there  is  much  ground  for  saying  that  no  further  option 
on  the  part  of  the  subscriber  was  contemplated  by  the 
parties,  ana  no  further  option  existed  by  force  of  the  agree* 
ment ;  and  the  moment  the  condition  was  satisfied  by  the 
payment  of  the  last  installment  on  the  bonds,  the  title  of 
the  bearer  to  the  scrip  was  just  as  absolute  as  his  title  to 

I  the  bonds ;  and  it  was  secured  to  him  in  terms  of  pre- 
cisely equivalent  force. 

By  a  previous  stipulation,  it  was  provided  in  regard  to 

,  provisional  certificates,  which  were  to  be  issued  to  the 
subscribers  as  soon  as  they  could  be  obtained  from  America, 
after  the  payment  of  the  first  deposit,  to  secure  the  delivery 
of  the  coupon  bonds;  that  '*  on  the  remaining  payments  being 
compliBted,  the  provisional  cei'tificates  will  be  exchanged 

I     for  the  bonds." 

So  in  regard  to  provisional  certificates  for  stock,  "  the 
provisional  certificates  will  be  exchanged  fer  scrip  shares 
on  payment  of  the  last  installment  on  the  bonds." 

Paying  the  last  installment,  and  completing  the  remain* 
ing  payments,  in  good  sense,  means  the  same  thing;  else 
we  must  say  that  a  subscriber  would  be  entitled  to  his 
scrip  shares,  although  he  had  paid  no  installment  but  the 
first  and  last ;  and  the  title  of  the  subscriber  to  his  scrip 
was  precisely  the  same  as  his  title  to  his  bond,  when  he 
had  completed  the  payments,  which  constituted  his  loan 
to  the  company. 

And  this  view  is  further  sustained  by  the  further  secu- 
rity given  to  the  subscribers  in  this,  that  the  trustees  in 
England,  into  whose  hands  the  money  was  to  be  paid,  were 
not  to  pay  it  over  to  the  company,  until  not  only  the  pro- 
visional certificates  were  received  to  be  delivered  to  the 
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subscribers,  but  the  bonds  themselves,  and  the  scrip  shares 
also,  were  deposited  in  their  hands ;  thus,  I  think,  making 
it  plain  that  no  further  option  or  choice  on  the  part  of 
the  subscriber  was  contemplated,  but  his  title  to  scrip  was 
placed  on  the  same  footing  as  his  title  to  bonds,  and  rested 
on  precisely  the  same  condition,  to  wit :  completing  his 
payments  towards  the  loan,  and  on  the  performance  of  the 
condition  was  alike  absolute. 

And  now  if  we  turn  from  the  face  of  the  proposals,  and 
look  at  the  provisional  certificates  which  wer^  drawn  up, 
executed  and  sent  to  England  for  subscribers  there,  and 
delivered  to  the  plaintiff  here,  the,  foregoing  vi^ws  are  sus- 
tained respecting  the  meaning  and  intent  of  the  parties. 

The  provisional  certificate  for  bonds,  after  mentioning 
the  amount,  and  the  dates  at  which  installments  of  the  loan 
are  to  be  paid,  with  the  privilege  to  the  bearer  of  paying 
at  any  earlier  date,  certifies :  *^  After  the  payment  of  the 
last  installment,  these  provisional  certificates  will  be  ex- 
changed for  definite  construction  bonds,  having  the  half- 
yearly  intefest  warrants  attached." 

The  provisional  certificate  for  stock,  after  specifying 
the  amount  and  numbers  of  the  bonds  subscribed  for, 
"  certifies  that  the  bearer  hereof  will  be  entitled,  on  and 
after  the  1st  day  of  October  next,  to  scrip  certificates  for 
(a  specified  number  corresponding  with  the  one-half  of  the 
amount  of  the  bonds  referred  to,)  shares  in  the  capital 
stock,  *  •  *  •  on  presentation  hereof  at  the  office  of 
Messrs.  Heywood,  £ennards  &  Co.,  bankers,  London. 
Provided,  all  the  installments  on  the  subscription  for  the 
bonds  numbered  as  above,  shall  then  have  been  fally  paid 
up." 

Here  as  before,  the  conditions  upon  which  the  subscri- 
bers are  to  have  bonds,  and  upon  which  they  are  to  receive 
scrip  for  stock,  are  identical  in  effect.  Here  it  is  after 
payment  of  the  last  installment  that  the  bonds  are  to  be 
delivered,  and  the  subscriber  is  to  be  entitled  to  his  scrip 
for  stock;  provided  all  the  installments  were  paid,  and  his 
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right  to  each  under  these  certificates  was  alike  absolute 
on  performing  the  condition 

In  this  certificate  for  scrip,  the  form  ased  shows  pre- 
cisely what  Was  meant  by  the  term  provisional,  and  that 
it  was  what  has  been  already  above  stated,  viz :  provided 
all  the  installments  shall  have  been  paid ;  and  not  provided 
the  subscriber  shall  on  the  day  on  which  the  last  payment 
is  made  elect  to  take  them. 

So  that  the  certificate  for  shares  in  this  respect  conforms 
to  the  proposals ;  and  when  it  was  delivered  and  accepted 
by  the  subscriber,  if  it  contains  in  itself  all  the  elements 
of  a  contract  between  the  parties,  and  is  free  from  ambi- 
guity, its  construction  must  govern  their  rights. 

I  suggest  this,  not  because  I  think  that  so  far  as  relates 
to  the  question  before  us,  there  is  any  inconsistency  between 
the  certificate  and  the  proposals;  but  if  there  was  any 
difference  amounting  to  a  modification  of  the  proposals, 
the  certificate  must  govern,  for  it  was  made,  executed, 
delivered  and  accepted,  as  performance  of  the  agreement. 

In  two  particulars,  the  certificate  embraces  provisions 
not  included  in  the  proposals,  though  not  inconsistent 
therewith.  They  are  not  only  to  be  deemed  assented  to, 
but  both  of  them  show  in  the  most  marked  manner  that 
the  parties  did  not  either  in  making  or  accepting  the 
propo&als,  or  on  the  delivery  and  acceptance  of  the  provi- 
sional certificates  for  stock,  contemplate  as  a  part  of  the 
agreement  any  further  or  future  exercise  of  option  by  the 
subscriber,  to  be  declared  and  determined  (m  payment,  (t.  e., 
at  the  time  of  payment,)  of  the  last  installment  of  the 
loan. 

The  first  provision  to  which  I  now  refer  is,  that  the 
bearer  would  be  "  entitled,  on  and  after  the  first  day  of  Octo- 
ber next,  to  scrip,"  &c.  Here  was  something  not  included 
in  the  proposals.  By  them,  the  subscriber  had  the  privi* 
lege  of  paying  up  the  whole  subscription  to  the  loan  at 
any  time ;  and  was  to  be  entitled  to  his  scrip  shares  so 
soon  as  the  whole  subscription  was  paid.  But,  by  the 
terms  of  this  certificate,  he  was  not  necessarily  to  be  enti* 
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tied  to  his  scrip  on  paying  np  the  loan,  if  that  was  done 
before  the  first  of  October.  He  must  wait  until  on  or 
after  the  first  of  October ;  and  then  he  might  receive  his 
scrip.  This  shows  that,  in  a  class  of  cases  provided  for, 
the  delivery  of  scrip  shares  and  the  payment  of  the  last 
installment  would  not  be  simultaneous ;  and  that  the  idea, 
that  there  should  be  any  declaration  of  option  at  the  time 
of  paying  up  the  loan,  was  not  in  the  mind  of  the  parties. 
The  only  condition  was,  that  when  the  scrip  was  called  for, 
then  all  the  installments  of  the  loan  must  have  been  paid ; 
else  the  scrip  was  not  deliverable. 

The  other  provision  to  which  I  refer  is,  that  the  bearer 
was  entitled  to  scrip  for  the  requisite  number  of  shares, 
"  on  presentation  hereof  at  the  oflSce  of  Messrs.  Hey  wood, 
Eennards  &  Co.,  bankers,  London."  Here,  also,  is  a  spe- 
cial condition,  introduced  into  the  certificate,  not  contained 
in  the  proposals.  The  subscribers  to  the  loan  were  to  pay 
their  installments  to  certain  four  gentlemen,  named  in  the 
proposals  (Brown,  Heywood,  Smith  and  Uzielli),  who  were 
to  ''  act  as  trustees  between  the  company  and  the  bond- 
holders ;"  and  now,  by  th6  terms  of  the  certificate,  the 
subscriber  was  to  receive  scrip  for  shares  on  the  presenta- 
tion thereof  at  the  office  of  Heywood,  Kennards  &  Co., 
bankers,  provided  all  the  installments  had  then  been  paid. 
Nothing  here  suggests  the  idea  that  the  payment  of  the 
installments  and  such  presentation  were  to  be  simultane- 
ous. They  were  several  distinct  acts ;  both  were  to  be 
done.  The  presentation,  to  be  of  any  avail,  must  be  after 
the  payment.  If  the  subscriber  had  any  option  to  exercise, 
it  consisted  in  the  act  of  presentation ;  and  nothing  here 
intimates  that  he  was  to  decide,  at  the  time  when  he  made 
the  last  payment,  whether  he  would  make  such  presenta- 
tion or  not.  Nor  indeed,  according  to  my  view,  already 
expressed,  did  this  certificate  contemplate  any  remaining 
option  in  the  subscriber  to  take,  or  decline  to  take,  stock ; 
it  assumed  that,  having  made  his  advances — having 
already  accepted  his  certificates  for  scrip — he  would  of 
course,  desire  to  have  the  benefit  of  the  "bonus,"  which 
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had  been  made  a  prominent  inducement  to  subscribe ;  and 
the  certificate  secured  the  scrip  to  him  on  presentation 
thereof  at  the  office  named.  It  was  making  the  scrip 
deliverable  on  demand ;  but  as  the  company  were  not  in 
England,  it  designated  the  office  of  their  bankers  as  the 
place  of  demand. 

Again,  when  the  defendants  declared  the  conditions  upon 
which  the  bearer  would  be  entitled  to  scrip,  thej  did  say 
that  it  should  be  **on  and  after  the  first  day  of  October;" 
"on  presentation  of  the  certificate;"  and,  *' provided  all 
the  installments  were  paid."  Exprestio  unius  est  exclusio 
alteritis.  They  did  not,  also,  declare  a  proviso  that  such 
presentation  should  be  made  at  the  time  of  making  the 
last  payment ;  nor  say  anything  suggesting  any  other  con- 
dition than  those  expressed  in  terms. 

,1{  the  company  intended,  by  this  certificate,  to  give  an 
option  to  the  subscriber  to  take  or  decline  the  scrip  until 
the  loan  was  fully  advanced,  and  to  limit  that  option  to 
the  day  when  the  last  installment  was  advanced,  or  was  to 
be  advanced,  it  would  have  been  perfectly  easy  to  so 
express  it ;  and  it  is  incredible  that  they  would  not  have 
done  so. 

My  conclusion,  therefore,  is — upon  the  face  of  these 
papers,  upon  the  proposals,  and,  even  more  strongly,  upon 
the  certificates — that  the  parties  never  contemplated  the 
exercise  of  any  future  option  by  subscribers  after  they  had 
accepted  the  provisional  certificates,  entitling  them  to 
scrip,  provided  the  installments  of  the  loan  were  paid  np. 
The  privilege  tendered  by  the  proposals  had  served  its  pnr- 
pose,  been  accepted ;  and  the  subscriber  had  his  provisional 
certificates  as  evidence  of  his  right  to  scrip.  The  parties 
regarded  the  gift  of  the  stock  as  gratuity ;  or,  at  least,  as 
a  premium  for  having  made  the  loan.  What  they  aimed 
to  secuire,  and  did  secure,  was  the  delivery  of  the  scrip  to 
which  the  subscriber  had  become  entUled;  and  they  did 
not  propose  merely  to  secure  to  him  a  choice  to  be  exer- 
cised at  a  future  day.  That  the  bearer  was  "  entitled  to 
scrip"  meant  something;  and,  in  my  opinion,  it  meant  just 
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what  the  words,  in  a  certificate  of  stock — A  B  "  w  entitled 
to''  ten  shares  of  stock — mean;  not  that  he  has  the  privi- 
lege of  taking  them  if  he  pleases.  He  may,  or  may  not, 
upon  some  groand,  either  of  fact  or  law,  have  it  in  his 
power  to  reject  or  disown  them ;  bnt  the  import  of  the 
certificate  is,  that  he  has  title  to  them. 

I  have  thus  far  considered  the  snbject  as  if  the  plaintiff 
was  not  only  a  subscriber  in  England,  but  had  paid  his 
installments,  and  become  entitled  to  his  scrip  there ;  and  I 
do  not  understand  it  to  be  claimed  by  the  defendants  that, 
in  respect  to  any  question  arising  on  the  face  of  the  papers, 
his  rights  do  not  stand  upon  precisely  the  same  footing  as 
any  other  subscriber.  The  only  change  being  that,  by 
arrangement,  all  of  the  transactions  with  him,  after  the 
payment  of  the  first  installment,  were  transacted  in  the 
city  of  New  York.  Hence  it  is  not  claimed  that  it  was 
not  proper  for  him  to  demand  his  scrip  here,  or  that  he 
was  bound  to  make  presentment  of  his  provisional  certifi- 
cate at  the  office  of  the  London  bankers,  but  the  verdict 
shows  the  admission  that  his  demand  in  New  York  was  to 
have  the  same  effect  as  if  made  at  the  designated  office  in 
London. 

If  we  are  to  regard  the  special  finding  of  the  jury  as 
determining  the  actual  transactions  between  the  plaintiff 
and  the  defendants,  then,  in  addition  to  the  considerations 
above  suggested,  we  have  a  cotemporaneous  exposition  of 
the  right  of  the  plaintiff  entirely  irreconcilable  with  the 
agreement  that  the  plaintiff  was  to  take  the  scrip  at  the 
time  when  he  paid  the  last  installment  of  his  loan,  or  that 
the  words  "  on  payment  of  the  last  installment,"  had  the 
double  force  of  a  condition  upon  which  he  should  be  entitled 
to  have  scrip,  and  of  a  limit  to  the  time  within  which  he 
should  take  it. 

The  special  verdict  finds  that  "  the  plaintiff,  having  com- 
fleted  the  payment  in  Jfew  York  of  all  the  installments  upon 
the  bonds  taken  by  him  under  his  subscription,  the  defen- 
dants' officers  delivered  to  him  the  provisional  stock  cer- 
tificates," &c. 
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It  also  finds  that  ''the  last  installment  on  the  loan  wm 
paid  in  Januarj,  1853." 

If  this  be  BO,  then  the  provisional  certificates  themselves 
were  delivered  to  the  plaintiff  after  he  had  paid  all  his 
installments.  How,  then,  can  it  be  said  that  by  thesd  cer- 
tificates there  was  secured  to  him  an  option  to  take  scripi 
provided  he  elected  to  do  so  at  the  time  he  made  his  last 
payment  ?  This  would  be  an  impossible  condition — ^the 
time  for  such  an  election  was  already  past. 

If  the  fact  be  correctly  found,  it  is  utterly  fatal  to  the 
suggestion  that  the  making  of  the  last  payment  was  a  time 
limited  after  which  the  subscribers  could  not  claim  scrip 
for  shares. 

I  advert  to  this  without  making  it  a  controlling  feature 
in  the  case,  for  I  find  it  is  stated  in  the  complaint  that' 
these  certificates  were  delivered  to  the  plaintiff  on  or 
about  the  first  of  October,  1852,  and  the  complaint  plainly 
imports  that  the  plaintiff  had  not  then  paid  all  the  install- 
ments. 

Whether  the  special  verdict  should  control  on  this  point, 
and  the  complaint  be  conformed  to  the  facts  proved,  or  the 
complaint  should  be  deemed  to  conclude  the  plaintiff,  not- 
withstanding the  verdict,  I  do  not  stop  to  inquire,  because 
my  conclusions,  for  other  reasons  above  stated,  would  be 
the  same  regarding  the  true  construction  of  the  arrange- 
ment between  the  parties. 

Does  it  necessarily  follow  from  these  views  that  the 
plaintiff,  by  virtue  of  the  provisional  certificates,  was  at 
liberty  to  delay  the  taking  of  the  scrip,  to  which  he  was 
entitled,  for  an  indefinite  period,  during  which  it  would  be 
wholly  uncertain  whether  he  would  become  a  stockholder 
or  not,  and  so  the  defendants  be  deprived  of  the  power  to 
give  the  stock  to  others  or  collect  thereon  such  sums  aa 
might  be  duly  called  in  from  stockholders  7 

Not  at  all.  The  plaintiff  having  paid  his  installments, 
had  acquired  a  right  to  scrip  for  the  stock,  and  the  defen- 
dants were  bound  ta  deliver  to  him  the  scrip  on  hia 
demand ;  but  ownership  of  the  stock  involved  the  duty  of 
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paying  all  inBtallments  which  were  called  in  bj  the  board 
of  directors  according  to  the  charter. 

The  postponement  of  the  delivery  of  the  pcrip  nntil  all 
the  installments  of  the  loan  were  paid,  was  not  for  the 
benefit  of  the  subscriber,  but  was  intended  as  a  security 
to  the  company. 

The  company  were  not  bound  to  deliver  until  the  install- 
ments were  paid.  This  was  not  for  the  purpose  of  giving 
the  subscriber  time  to  consider  and  elect  whether  he  would 
take  stock,  but  to  prevent  his  taking  the  stock  and  obtain- 
ing the  benefit  thereof,  and  then  fail  in  paying  the  whole 
amount  of  his  subscription  to  the  loan. 

The  moment,  then,  the  subscriber's  right  to  the  scrip 
became  perfect  by  the  completion  of  his  payments,  the   \ 
correlative  right  of  the  company  arose  to  have  from  him    | 
the  amount  which  had  been  assessed  upon  the  shares  and    / 
duly  called  in,  and  thenceforward,  from  the  very  nature  of 
the  subject,  each  party  had  the  right  to  call  upon  the 
other  to  perform  his  duty  in  respect  thereto. 

The  company  could  demand  of  him  the  assessments,  and 
he  could  demand  of  them  the  scrip  for  the  stock,  to  which, 
by  paying  any  assessments  already  made,  he  would  be 
entitled. 

This  right  to  scrip  for  stock  was  subordinate  to  the 
provisions  of  the  charter,  under  which  the  board  of  direc- 
tors had  power  to  call  in  from  shareholders  such  amounts 
as  they  might  think  proper ;  the  agreement  resulting  from 
the  proposals  for  a  loan,  and  the  acceptance  thereof  by  the 
subscriber,  and  the  provisional  certificate  all  contemplated, 
the  giving  of  the  right  to  scrip,  subject  to  this  power  in 
the  board  of  directors,  and  of  course  with  a  resulting  duty 
in  the  subscriber  to  pay  the  assessments  imposed. 

The  consequence  of  this  view  is,  that  the  company  had 
the  right  to  require  of  the  subscriber,  at  any  time  after  he 
had  paid  in  the  whole  loan,  that  he  pay  the  assessments 
which  had  been  made,  and  the  right  to  tender  to  him  the 
stock. 

It  is  not  necessary  to  decide  whether,  if  he  refused  on 
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such  tender,  his  right  even  to  have  the  stock  was  gone,  or 
whether,  if  he  refused,  the  company  would  have  been 
compelled  to  resort  to  the  proceedings  prescribed  by  law, 
as  for  a  forfeiture  of  stock,  in  order  to  preclude  any  future 
claim  thereto ;  it  is  enough  to  say,  that  until  such  tender 
and  refusal,  the  subscriber  was  in  no  default,  and  forfeited 
no  right:  and  on  the  other  hand,  the  power  to  make  such 
tender  and  demand  payment  of  the  assessments  protected 
the  defendants.  But  by  one  or  other  of  the  modes  desig- 
nated, I  have  no  doubt  the  right  of  the  refusing  subscriber 
would  be  legally  terminated. 

.  If,  in  the  conclusion  that  it  was  not  intended  to  give 
by  force  of  the  proposals  and  provisional  certificates  an 
option  to  the  subscriber  to  continue  until  the  installments 
of  the  loan  were  paid,  I  am  wrong,  and  the  true  construc- 
tion be,  that  the  subscriber  had  secured  to  him  by  the 
provisional  certificate,  not  a  title  to  scrip,  but  an  option 
to  take  stock  or  not,  then  in  my  judgment  the  result  above 
stated  is  equally  clear.  It  has  been  I  think  shown  that  no 
time  for  the  declaition  of  that  option  was  fixed  in  the  certi- 
cate.  The  exercise  of  the  option  would  involve  reciprocal 
rights  and.  duties.  It  would  entitle  the  subscriber  to 
receive  scrip  for  his  stock,  but  it  would  at  the  same  time 
entitle  the  defendants  to  receive  the  assessments  which 
had  been  imposed  thereon.  The  provisions  of  the  charter, 
and  the  power  of  the  directors  to  call  in  assessments  from 
the  shareholders,  and  the  object  and  purpose  of  issuing 
stock,  to  carry  into  efiect  the  purposes  of  the  charter, 
forbid  that  the  option  should  be  perpetual,  and  beyond 
the  power  of  the  defendants,  by  a  proper  tender  and 
demand,  to  limit  it.  And  the  very  argument  that  it  would 
be  illegal  thus  to  place  it  out  of  the  power  of  the  com- 
pany to  call  in  the  amount  of  the  capital  stock,  also 
forbids  such  a  construction. 

In  such  case,  i,  e.,  where  an  option  beneficial  to  a  party 
is  given  to  him,  as  for  example  an  option  to  purchase, 
which  if  exercised  will  involve  the  duty  to  pay,  and  no 
time  is  specified  within  which  to  elect,  I  apprehend  the 
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vendor  may  make  the  tender,  and  require  the  determina* 
tion  of  the  election  at  anj  time,  and  so,  also,  the  option 
will  continue,  until  one  or  the  other  terminates  it  bj 
demand  and  tender  of  performance. 

Whatever  may  have  been  the  views  of  the  defendants 
at  the  time  of  the  original  subscription,  it  is  obvious  that 
in  March,  1854,  the  board  of  directors  understood,  and 
acted  upon  the  assumption,  that  the  subscribers  were  not 
only  not  limited  to  the  time  when  they  paid  the  last  install- 
ment, in  making  their  election,  but  that  the  option  given 
to  them  was  an  election  to  become  subscribers  for  stock, 
if  they  saw  fit ;  and  their  action  on  that  day  recites  that 
as  to  some  of  the  rights  of  subscribers,  no  particular  time 
for  making  such  subscription  or  determining  that  option 
had  been  specified ;  and  they  recognize  the  duty  on  their 
own  part  to  take  some  affirmative  action  to  determine  that 
option. 

If,  instead  of  attempting  arbitrarily  to  fix  a  future  day 
named,  and  declaring  that  no  subscription  should  be  made 
after  that  day,  they  had  tendered  to  the  plaintiff  his  stock, 
and  demanded  payment  of  the  assessment  of  five  dollars,  and 
he  had  refused  to  accept  the  stock  and  pay  the  assess- 
ments ;  there  would  be  great  force  in  their  claim,  that 
such  refusal  terminated  the  right  of  choice,  or  rather  was 
an  exercise  of  his  right  to  choose,  and  ended  all  claim  of 
right  to  subscribe  at  a  future  time. 

But  it  is  plain,  I  think,  that  no  ex  parte  action  of  theirs 
could  alter  the  contract  with  the  plaintiff,  affect  his  right 
to  stock,  or  terminate  his  option,  if  this  right  was  a  right 
of  option,  instead  of  a  title  to  scrip  for  stock. 

These  views  make  the  contract  between  the  parties  in 
all  respects  reasonable  and  just,  and  well  calculated  to 
promote  the  objects  of  the  charter.  They  show  no  undue 
restraint  upon  the  company,  in  respect  of  its  power  to 
issue  the  stock  of  the  company  and  call  in  assessments,  as 
they  might  be  required.  They  give  no  unreasonable  advan- 
•  tage  to  subscribers  to  the  loan,  serving  as  a  cover  for 
*' speculation  upon  the  rise  and  fall  of  shares."    They 
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place  the  company  and  the  Bubecribers  on  an  equal  footing 
in  this  respect;  and  enable  the  company  to  terminate  the 
option  or  the  right  to  the  scrip,  on  tender  of  delivery  and 
demand  of  paymemt  of  the  assessments,  or  by  forfeiture, 
as  in  case  of  an  actual  subscription;  while  the  subscriber's 
right  to  take  stock  continues  until  he  is  put  in  some  . 
default  by  a  refusal  to  accept  it. 

The  limitation  contended  for,  which  would  limit  the 
subscriber's  right  to  October,  1854  (the  time  until  which 
the  subscribers  might,  if  they  thought  proper,  defer  the 
last  installment  of  the  loan),  is  so  inconsistent  with  the 
former  suggestions,  and  especially  with  the  provision  that 
enabled  any  subscriber  to  pay  as  much  earlier  as  he  chose, 
and  declared  him  entitled  to  scrip  on  and  after  October, 
1852.  on  presentation,  &c.,  provided  all  the  installmenta 
had  then  been  paid,  that  it  does  not  seem  to  me  necessary 
to  enlarge  upon  it. 

It  is  argued  that  the  memorandum  at  the  foot  of  the 
provisional  certificate,  in  the  words  "N.  B.  The  exchange 
of  the  provisional  certificates  for  the  scrip  certificates  is 
limited  to  1st  January,  185  ,"  shows  that  a  time  for  its 
exchange  was  in  fact  limited,  and  gave  the  plaintiff  notice 
thereof;  so  that  it  became  in  effect  the  agreement  of  the 
parties. 

If  it  showed  him  that  it  was  limited,  to  what  time  did 
it  apprise  ]|^im  the  limit  attached  ?  There  is  no  proof  of 
an  actual  previous  agreement,  other  than  what  has  been 
already  considered.  There  is  no  proof  of  any  action  of 
the  company  by  any  resolution,  fixing  an  express  limit, 
until  March,  1854;  when  their  resolution  indicates  that,  as 
to  some  of  the  subscribers  at  least,  no  limit  had  been  fixed. 

The  delivery  of  the  provisional  certificates  to  the  plain- 
tiff, without  inserting  a  date,  would  only  suggest  to  him 
that  whatever  arrangement  the  defendants  might  make 
with  others  receiving  provisional  certificates,  they  fixed 
no  such  peremptory  limit  to  his  right ;  and  to  this,  as  I 
think,  must  be  added,  the  company  had  no  right,  without  • 
the  plaintiff's  consent,  to  insert  any  such  date,  so  as  to 
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insist  afterwards  that  he  assented  to  it  by  accepting  the 
certificate. with  the  memorandum. 

The  considerations  suggested  necessarily  lead  to  the 
resnlt,  that  down  to  the  22d  day  of  January,  1857,  the 
plainti£F's  right  to  stock,  or  scrip  for  stock,  continued  in 
full  force.  The  defendants  had  done  nothing  to  terminate 
it,  either  by  tender  and  demand  of  the  assessments,  or  by 
any  proceeding,  as  for  a  forfeiture  for  the  nan-payment  of 
assessments. 

The  plaintiff  had,  therefore,  a  right  to  tender  the 
amount  of  the  assessments  which  had  been  called  for,  with 
interest  thereon,  and  demand  his  scrip ;  and  for  refusing 
to  deliver,  the  defendants  are  liable. 

The  only  remaining  'question  is,  what  is  the  rule  of 
damages? 

The  general  rule  is,  that  on  the  breach  of  an  agreement 
to  deliver  goods,  if  the  money  therefor  has  not  been  paid, 
the  measure  of  damages  is  the  difference  between  the  price 
and  the  market  value  on  the  day  on  which  the  goods  should 
have  been  delivered.  {Dey  v.  Dox,  9  Wend.  129 ;  Davis  v. 
Shields,  24  Wend.  321 ;  Mien  v.  Dykers,  8  Hill,  693,  and  T 
Hill,  497  ;  Beats  Y.  Terry,  2Sandf.  121;  McKnighty.  Dunlop, 
6  N.  Y.  R.  544 ;  Billings  v.  Vanderbecky  23  Barb.  546.) 

This  rule  is  applicable  to  the  present  case.  The  reason 
on  which  it  rests  is  apt  to  the  situation  of  these  parties. 
The  presumption  is,  that  with  the  money  in  his  own  hands, 
the  purchaser  can,  on  the  day  the  vendor  was  bound  to 
deliver,  purchase  other  like  property ;  and  so  he  has  sus- 
tained  no  damage  but  the  enhanced  price  he  is  compelled 
to  pay.  So  here  the  plaintiff,  on  the  day  he  demanded  the 
stock,  and  when  presumptively  he  had  need  of  the  stock, 
could  have  purchased  it  at  its  market  value ;  and  his  loss 
would  have  been,  and  in  judgment  of  law  it  was,  the  differ- 
ence between  the  sum  it  was  necessary  to  pay  in  the  market 
to  buy  the  stock,  and  the  amount  of  the  assessments  and 
interest  which  he  tendered  to  the  defendants. 

A  refusal  to  deliver  or  transfer  stock,  which  is  to  be 
paid  for,  is  in  strict  analogy  to  the  rule  governing  the  sale 
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of  chattels,  where  the  price  has  not  been  paid.     See  Mien 
V.  DykerSj  supra;  Gray  y.  Portland  Bank  (3  Mass.  364). 

That  in  cases  where  the  purchaser  has  paid  his  money, 
and  so  presuxnptivelj  has  it  not*  in  his  power  to  buj  other 
like  goods,  &c.,  on  the  day  when  delivery  should  be  made, 
the  rule  of  damages  is  the  highest  market  value  from  the 
day  when  delivery  should  be  made,  down  to  the  time  of  the 
trial,  has  been  repeatedly  held  in  this  State ;  West  v. 
Wentworth,  (3  Cowen,  82;)  Clark  v.  Pinney,  (1  Id.  681;) 
Potter  V.  Hopkins^  (25  Wend.  411;)  and  the  like  rule  was 
applied  to  a  refusal  to  permit  a  transfer  of  stock  which 
the  plaintiff  had  already  bought  and  paid  for.  {Kortright 
V.  Com.  Bank  of  Buffalo,  20  Wend.  93,  and  22  Wend.  348.) 
The  correctness  of  this  rule  has  been  much  questioned, 
and  there  is  great  conflict  of  authority  on  the  subject. 
See  the  subject  discussed,  and  the  cases  in  England  and  in 
this  country  collected,  Suydam  v.  Jenkins  (3  Sandf.  614)  ; 
Sedgwick  on  Dam.,  ch.  10,  2d  ed.,  pp.  260-275,  and  notes ; 
Mayne  on  Dam.,  pp.  81-87. 

I  do  not  pursue  that  disctyssion,  because  I  think  that  this 
case  is  to  be  decided  upon  the  rule  applicable  to  non- 
delivery when  the  price  has  not  been  paid,  as  above  stated ; 
and  as  to  that  rule,  the  authorities  are,  I  think,  uniform. 

The  plaintiff  is,  however,  entitled  to  interest  from  the 
day  he  demanded  the  scrip  on  the  difference  between  the 
market  value  and  the  price  he'  was  to  pay.  The  case  of 
Dana  v.  Fiedler  (2  Kern.  41),  sustaining  the  dissenting 
opinion  in  the  same  case  (1  E.  D.  Smith,  483),  settles  this, 
and  affirms  the  rule  of  damages  above  stated.  See,  also, 
Sedg.  and  Mayne,  above  cited,  and  Suydam  v.  Jenkins  (3 
Sandf.  614). 

Judgment  should,  therefore,  be  entered  for  the  plaintiff 
for  $26,812.50,  with  interest  from  January  22d,  1857  (when 
the  scrip  should  have  been  delivered),  and  his  costs  of  suit. 

MoNcaiEF  and  Bobektson,  J-  J.,  concurred. 

Judgment  for  the  plaintiff. 
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Farbel  Dorbitt,  Plaintiff  and  Respondent  v.  John  Russell 
and  Patbick  Daihtebs,  Defendants  and  Appellants. 

1.  Where,  on  the  trial  of  an  action  by  one  of  sereral  partnen  who  had  with- 
drawn from  the  firm,  against  the  other  partners,  to  recover  the  Talue  of 
plaintiff's  interest  in  the  assets,  on  the  2d  of  April,  1856,  a  witness  for  the 
plaintiff  (also  one  of  the  partners)  testifies  to  his  then  estimate  of  the  yalue 
of  sach  assets  in  the  latter  part  of  1865,  and  that  he  sold  his  faiterest  to 
the  defendants  in  Noyember,  1855,  the  defendants  have  aoright,  on  the 
cross-examination  of  such  witness,  to  prove  by  him  for  what  snm  he  so  sold 
snch  interest. 

2>  The  rejection  of  sach  evidence,  nnder  such  circnmstanoes,  is  error,  for 
which  judgment  against  the  defendants  should  be  reversed. 
(Before  Woodrutf  and  Mohobixv,  J.  J.) 

Heard  January  8,  decided  February  9, 1861. 

Appeal  by  the  defendants  from  a  judgment  against  them. 
The  action  was  tried  before  Mr.  Justice  Hoffman,  without 
a  jury,  December  3,  1859. 

The  parties  herein  had  been  partners,  together  with  one 
William  W.  Yanderbilt,  and  had  contributed  equally  to 
the  partnership  capital,  and  were  to  be  in  all  respects 
equal  partners. 

They  had  provided,  by  their  partnership  agreement,  that 
either  might  withdraw,  on  six  months'  notice,  and  that  in 
case  of  such  withdrawal  the  continuing  partners  might 
state  an  account,  and  go  on  with  the  business,  and  have 
one  year  to  pay  their  balance  to  the  retiring  partner.  The 
plaintiff,  pursuant  to  notice  served  September  14,  1856, 
did  withdraw  on  April  2d,  1856. 

The  other  partners  continued  the  business  until  in 
November,  1855,  when  Yanderbilt  sold  his  interest  to  the 
defendants.  This  suit  was  commenced  in  January,  1858, 
to  recover  the  value  of  the  plaintiff 's  interest  at  the  time 
of  the  dissolution  (April  2,  1856). 

The  pleadings  are  sufficiently  stated  in  the  opinion  of 
the  court.  On  the  trial,  Yanderbilt  was  a  witness  for 
plaintiff,  and  testified  to  the  value  of  the  partnership  pro- 
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perty  in  the  "latter  part  of  1855."  On  his  cross-examina- 
tion, after  stating  that  he  gave  this  estimate  of  value 
without  haying  before  him  memoranda  that  he  had  made, 
and  that  he  "  sold  out,  in  November,  to  Ruaaell  &  Danvers,^ 
was  asked : 

"  Q.  What  did  you  sell  out  your  one-quarter  interest  in 
this  property,  real  and  personal,  for? 

"  Objected  to  as  immaterial. 

"Objection  sustained,  and  defendants  excepted." 

Various  exceptions  were  taken  which  are  not  here  noticed, 
because  they  are  not  discussed  in  the  opinion  delivered  at 
general  term.  Judgment  having  been  given  for  the  plain- 
tiff, the  defendants  appealed  to  the  general  term. 

J.  T.  Williams,  for  Appellants. 

W.  W.  Mies,  for  Respondent. 

Bt  the  Court.  Moncrief,  J. — ^The  parties  to  this  action 
had  been  partners  (together  with  one  Yanderbilt,  who 
assigned  his  interest  to  the  defendants  in  the  month  of 
November,  1855).  By  the  articles  of  copartnership,  fif- 
teenth provision,  it  was  agreed  "  that  in  the  event  of  the 
dissolution  of  the  copartnership,  as  hereinabove  provided 
for,  any  time  before  its  expiration  by  its  own  limitation, 
either  by  the  death  or  retirement  of  either  or  any  of  its 
members,  any  two  or  more  of  the  parties  hereto  may  con- 
tinue a  copartnership ;  and  in  case  of  such  continuance,  a 
full,  true  and  accurate  statement  and  accoxmt  of  the  inter- 
est in,  and  share  of  the  capital  and  assets  of  the  copart- 
nership at  the  time  of  such  dissolution,  of  any  or  either  of 
the  parties  hereto  who  may  so  die  or  dissolve  the  copart- 
nership by  giving  notice  as  aforesaid,  shall,  within  ens 
month  from  the  time  of  such  dissolution  ^be  made  out,  pre- 
pared and  furnished,  on  demand,  to  the  party  hereto  who 
may  so  dissolve  the  copartnership,  or  to  the  personal 
representatives  of  the  party  hereto  who  may  so  die;  and 
the  parties  hereto  who  shall  then  elect  to  continue  as 
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oopartners  in  the  business  of  this  copartDership,  shall  be 
allowed  one  year  from  the  time  of  such  dissolution  within 
which  to  pay  off  the  interest  in,  and  share  of  the  capital 
and  assets  of  the  said  copartnership  of  the  party  who  shall  so 
dissolye  the  same,  or  who  shall  so  die ;  and  the  said  parties 
may  not  be  compelled,  until  the  expiration  of  said  year,  to 
pay  the  same,  and  interest  thereon  shall  be  allowed  at  the 
rate  of  seven  per  centum  per  annum,  payable  semi-annu- 
ally." The  right  to  dissolve,  and  the  actual  dissolution 
of  the  copartnership,  by  the  giving  of  the  notice  provided 
by  the  said  agreement,  are  not  questioned.  The  plaintiff 
properly  dissolved  the  copartnership  and  legally  withdrew 
from  the  firm  on  the  2d  day  of  April,  1866. 

The  complaint  avers  '^that  no  settlement  has  ever  been 
had  of  the  accounts  of  said  business;  or  of  the  interest  of 
the  plaintiff  therein ;  that  the  defendants  have  not  paid 
him  for  the  use  and  occupation  of  said  premises,  fixtures 
and  machinery.  And  the  plaintiff  claims  that  he  is  entitled 
to  demand  and  receive  from  said  defendants  such  sum  as  ' 
shall  be  reasonable  for  the  use  and  occupation  thereof 
since  the  2d  day  of  April,  1856,  or  that  he  is  entitled  to 
recover  the  interest  on  the  amount  due  to  him  at  the  time 
he  withdrew  from  said  firm.'' 

The  plaintiff,  in  his  complaint,  demanded  that  said 
defendants  may  be  decreed  to  render  an  account  of  the 
stock,  fixtures,  machinery  anci  effects  of,  or  belonging  to 
said  copartnership  at  the  time  the  plaintiff  withdrew  from 
said  firm,  &c.,  &c. 

The  complaint  did  not  aver  that  an  account  was  ren* 
dered  to  him  pursuant  to  the  provisions  of  the  articles  of 
copartnership;  on  the  contrary,  assuming  the  allegation 
above  quoted  to  be  true,  the  fact  was  that  no  account  had 
been  rendered,  aAd  the .  complaint  was  filed  to  obtain  such 
an  accounting  and  for  judgment  thereon.  The  defendants 
admitted  the  making  of  the  agreement  and  the  giving 
notice  of  dissolution  by  the  plaintiff  to  the  effect  as  alleged 
in  the  complaint  and  schedule  thereto  annexed ;  the  defen- 
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dants  denied  the  claims  of  the  plaintiff,  and  also  set  tip  a 
counter-claim. 

The  issnes,  therefore,  to  be  tried  and  determined 
embraced  as  a  material  matter  of  fact,  among  other  things, 
the  valae  of  the  "  stock,  fixtures,  machinery  and  efiects  of, 
or  belonging  to  said  copartnership  at  the  time  the  plaintiff 
withdrew  from  said  firm." 

The  action  did  not  proceed  upon  '*  a  fiill,  tme  and  accu- 
rate statement  and  account  of  the  interest  and  share  of 
the  capital  and  assets  of  the  copartnership  at  the  time  of 
such  dissolution,"  duly  prepared,  made  out  and  furnished 
by  the  defendants  to  the  plaintiff  "within  one  month  from 
the  time  of  such  dissolution." 

The  plaintiff  proceeded  to  prove  the  allegations  in  his 
complaint,  upon  the  assumption  that  n9  such  value  as  the 
articles  of  partnership  contemplated  should  be  agreed 
upon,  had  been  assented  to  or  fixed  by  the  rendition  of 
such  a  statement  by  the  defendants. 

The  witness,  Vanderbilt,  was  called  by  the  plaintiff  to 
prove  the  value  of  the  copartnership  property,  (the  plain- 
tiff having  previously  been  examined  upon  the  same  sub- 
ject,) and  thereupon  the  plaintiff  rested  his  case. 

The  witness,  Vanderbilt,  testified,  on  behalf  of  the  plain- 
tiff, on  his  direct  examination,  that  he  knew  the  property 
in  dispute  in  the  latter  part  of  1855;  that  at  that  time 
the  whole  value  of  the  realty  and  personalty  was  $23,000 
or  $24,000;  the  personalty  about  $12,000.  Upon  being 
cross-examined,  and  after  having  stated  that  this  valuation 
was  without  the  aid  or  the  presence  of  his  memoranda 
thereof,  and  that  he  sold  out,  in  November,  1855,  to  the 
defendants,  the  question  was  put : 

What  did  you  sell  out  your  one-quarter  interest  in  this  pro- 
perty^  real  and  personal^  Jor  1 

The  counsel  for  the  plaintiff  objected  to  the  question  as 
immaterial,  and  the  court  sustained  the  objection,  and  the 
defendants  excepted. 

The  matter  sought  to  be  elicited  was  material  and 
important.    Upon  the  value,  as  it  should  be  found  by  the 
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court,  the  judgment  against  the  defendants  was  to  be  based. 
The  question  put  by  the  defendants,  although  it  had  refer- 
ence to  a  period  of  time  which  the  court  might  rule  was 
not  the  proper  point  of  time,  at  which  to  determine  the 
▼alue  of  the  property,  so  far  as  the  rights  of  the  plaintiff 
were  concerned,  was  yet  not  improper  or  immaterial,  as  it 
might  elicit  evidence  tending  to  show  that  the  estimate 
made  and  stated  in  the  direct  examination  was  totally 
inaccurate  and  unreliable.  The  objection  should  have 
been  overruled  and  the  answer  of  the  witness  taken.  The 
ruling  being  clearly  erroneous,  the  judgment  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 

event. 

Ordered  accordingly. 


The  Belmont  Branch  of  the  State  Bank  of  Ohio,  Plain- 
tiff and  Appellant  v.  William  Hoge  and  Thomas  S. 
HooE,  Defendants  and  Respondents. 

1.  A  person  who  takes  negotiable  paper  as  security  for  a  loan  made  on  the 
security  thereof,  from  one  holding  it  for  collection  merely,  and  without 
authority  to  dispose  of  it,  and  takes  it  with  knowledge  of  such  circum- 
stances as  would  excite  suspicion  and  lead  a  man  of  ordinary  prudence  to 
make  inquiry,  but  makes  such  inquiries  as  a  man  of  ordinary  prudence  would 
make,  and  the  information  he  gets  is  such  as  would  naturally  be  credited, 
and  removes  all  suspicion,  he  acts  in  good  faith,  and  will  acquire  a  title,  so 
Ikr  as  it  depends  upon  the  question  of  good  faith. 

2.  Where  the  loan,  in  such  a  case,  is  made  in  the  State  of  New  York  to  a  cor- 
poration, the  true  owner  of  the  paper  thus  pledged  cannot  impeach  the  title 
of  the  borrower  and  reclaim  the  paper,  on  the  mere  ground  that  the  loan 
was  at  more  than  seven  per  ant,,  where,  apart  from  the  force  of  the  fact 
that  the  loan  was  usurious,  the  lender  is  a  bona  fide  holder  for  value. 
(BoBXRTsoir,  J.,  dissented.) 

(Before  Boswokth,  Ch.  J.,  and  Hofticah  and  Robxbtsoit,  J.  J.) 
Heard  December  10, 1860,  decided  February  9, 1861. 

Appeal  by  the  plaintiffs  from  an  order  denying  a  motion 
made  by  them  for  a  new  trial. 

This  is  an  action  to  recover  damages  for  the  wrongful 
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conversion,  by  the  defendants,  of  four  certain  bills  of 
exchange  alleged  to  be  the  property  of  the  plaintiff. 

It  appeared  at  the  trial  that  the  bills  in  qnestion,  at 
about  the  time  of  their  date,  were  discounted  by  the  plain* 
tiff,  at  its  place  of  business,  in  the  State  of  Ohio,  for  cer- 
tain persons  there  residing,  whereby  the  plaintiff  became 
the  lawful  holder  and  owner  thereof.  That  said  bills  were 
thereupon  indorsed  by  the  plaintiff's  cashier  to  Edwia 
Ludlow,  Esq.,  cashier  of  the  Ohio  Life  Lisurance  and  Trust 
Company,  at  the  city  of  New  York ;  and  in  this  condition 
were  transmitted  to  said  Trust  Company  at  New  York,  the 
plaintiff 's  collection  agent,  for  the  purpose  of  collection, 
and  for  no  other  purpose  whatever. 

Afterwards,  during  the  months  of  June  and  July,  1857, 
the  said  Ludlow  transferred  said  bills  to  the  defendants, 
as  collateral  security  for  loans  made  by  the  latter  to  the 
Trust  Company. 

On  the  28  th  of  August  following,  said  bills  were  duly 
demanded  by  the  plaintiff,  but  the  defendants  refused  to 
deliver  them.  The  defendants  were  at  the  same  time  noti- 
fied that  plaintiff  was  the  owner  of  the  bills. 

According  to  the  defendants'  testimony,  the  Trust  Com- 
pany was  still  indebted  to  them  at  the  time  of  the  trial, 
on  account  of  the  loans  before  referred  to. 

It  was  proved  that  the  Ohio  Life  Insurance  and  Trust 
Company  was  a  foreign  corporation,  organized  under  the 
laws  of  the  State  of  Ohio,  and  having  its  principal  office  at 
Cincinnati,  in  said  State;  and  that  the  defendanta  knew 
that  fact. 

The  plaintiff 's  counsel  having  taken  several  exceptions 
to  the  rulings  of  the  judge,  during  the  progress  of  the 
trial,  and  to  his  charge  to  the  jury,  and  to  his  refusal  to 
charge  as  requested,  and  the  jury  having  found  a  verdict 
for  the  defendants,  the  plaintiff  moved,  at  special  term 
upon  a  case  and  exceptions,  for  a  new  trial ;  which  motion, 
having  been  denied,  the  plaintiff  appealed  to  the  general 
term,  and  asks  for  a  new  trial : 

First   On  the  ground  of  error  in  excluding  evidence 
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offered  by  the  plaintiff,  to  the  effect  that  the  loan  from  the 
defendants  to  the  Trust  Company  was  at  an  nsarious  rate, 
and  that  said  company  had  been  borrowing  money  at  an 
illegal  rate. 

Second.  For  error  of  the  court  in  not  directing  a  verdict 
for  the  plaintiff,  and  in  not  charging  the  jury,  as  requested 
by  the  plaintiff. 

7%trd.  Because  the  verdict  is  against  the  weight  of  evi- 
dence. 

The  plaintiff's  counsel  requested  the  court  to  direct  the 
jury  to  find  a  verdict  for  the  plaititiff,  and  to  charge  the  jury: 

**  1st.  That  if  they  find  that  the  defendants  took  the 
bills  in  question,  with  notice  that  they  were  not  the 
property  of  the  Trust  Company,  the  plaintiff  is  entitled  to 
their  verdict. 

''2d.  If  the  jury  find  that  the  bills  were  taken  by  the 
defendants  under  circumstances  which  ought  to  have 
excited  their  suspicion  and  put  them  upon  inquiry  as  to 
whether  they  were  the  property  of  the  Trust  Company, 
the  plaintiff  is  entitled  to  a  verdict. 

''  3d.  If  the  defendants  had  notice  that  the  bills  in  ques^ 
tion  were  held  by  the  Trust  Company  for  collection  merely, 
and  if  they  received  them  from  Ludlow  as  the  plaintiffs 
agent,  they  were  bound  at  their  peril  to  ascertain  the 
extent  of  his  authority.  And  Ludlow  having  no  such 
authority,  the  plaintiff  is  entitled  to  recover. 

''  4th.  If  the  defendants  had  notice  that  the  bills  were 
held  for  collection,  it  is  no  defence,  that  the  defendants 
were  informed  or  had  reason  to  believe  that  the  Trust 
Company  had  made  advances  upon  them  to  the  plaintiff. 

''5th.  Assuming  that  such  ^advances  had  in  fact  been 
made,  this  would  only  have  given  the  Trust  Company  a 
lien  on  the  bills  for  such  advances,  and  would  have  given 
it  no  authority  to  pledge  them. 

"  6th.  Assuming  that  in  case  the  Trust  Company  had 
made  advances  upon  the  bills  they  would  have  been 
authorized  to  pledge  them  to  the  defendants,  it  could  only 
have  been  to  the  extent  of  such  advances,  and  it  was 

Vol.  VIL  85 
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clearly  proved  that  no  snch  advanceB  had  been  made  in 
fact," 

And  thereupon,  the  court  charged  them  as  follows  : 

'*  The  plaintiff's  counsel  has  asked  me  to  instruct  you, 
as  a  matter  of  law,  that  the  plaintiff  is  entitled  to  a  verdict. 
So  the  defendants'  counsel  has  asked  me  to  instruct  you 
that  the  defendants  are  entitled  to  a  verdict  as  a  matter 
of  law.  I  have  refused  both  requests,  and  shall  submit 
it  to  you,  to  determine  the  facts  on  which  the  rights  of 
the  parties  depend.  The  counsel  on  both  sides  have  also 
presented  a  series  of  propositions,  embracing  the  views 
they  respectively  hold  of  the  law  applicable  to  this  case, 
and  have  requested  me  to  charge  you  in  the  terms  of  them. 
I  shall  not  state  them  to  you  in  detail,  but  shall  endeavor 
to  cover  them  by  the  views  I  shall  submit  to  you. 

'<  The  plaintiff  brings  this  suit  to  recover  for  four  accep- 
tances, with  interest,  on  the  grounds  that  when  they  came 
to  the  hands  of  defendants,  they  were  the  property  of  the 
plaintiff,  and  the  plaintiff  has  demanded  them,  and  the 
defendants  have  not  delivered  them  to  the  plaintiff*,  but 
have  refused  to  do  so. 

"  The  defence  restsupon  the  grounds  that  the  defendants 
took  them  in  good  faith,  advanced  money  upon  them  which 
is  still  unpaid,  and  had  no  reason  to  doubt  when  they  came 
into  their  possession  that  they  were  the  property  of  The 
Ohio  Life  Insurance  and  Trust  Company,  and  that  they  had 
full  power  to  dispose  of  them.  In  reference  to  the  ques- 
tion of  ownership,  there  is  no  doubt,  in  point  of  fact,  that 
when  they  came  into  the  possession  of  the  Trust  Company, 
they  were  the  property  of  the  plaintiff,  sent  to  be  collected, 
and  that  the  plaintiff  has  not  since  given  to  the  Trust  Com- 
pany any  authority  to  do  anything  else  with  them.  That 
the  plaintiff  has  had  n9  settlement  with  the  Trust  Com- 
pany. That  they  were  never  discounted  for,  and  no  advance 
was  made  upon  them  to  the  plaintiff  by  the  Trust  Company. 

''  The  question  is,  whether  the  defendants  took  them 
under  such  circumstances  as  that  they  acquired  a  good  title. 

'*  The  law  is  well  settled,  that  negotiable  notes  and  bills 
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may  be  disposed  of  without  the  knowledge  of  the  true 
owner,  so  that  if  they  come  into  the  hands  of  a  third  person 
in  good  faith  and  for  value,  without  notice  of  any  defect 
of  title,  or  of  circumstances  that  should  create  suspicion, 
he  obtains  a  good  title.  Mr.  Hoge  testifies  to  the  fact, 
that  advances  were  made  on  this  and  other  paper,  and  that 
such  advances  are  in  part  unpaid ;  unless  the  other  evidence 
shows  that  he  is  mistaken,  then  so  far  as  the  defence  rests 
on  the  fact  of  paying  value  for  the  paper,  it  is  made  out. 

'^  If  the  defendants  made  advances  on  them,  and  if  they 
have  not  been  repaid,  and  if  they  took  them  without 
notice  of  any  circumstances  that  should  make  them  suspect 
the  title,  then  they  are  entitled  to  a  verdict. 

''  William  Hoge  says  the  loans  have  not  been  repaid. 

"  That  you  must  take  to  be  true,  unless  you  find  that 
there  is  a  mistake,  and  that  the  whole  had  been  repaid 
before  suit  brought. 

"And  perhaps  it  is  proper  to  make  a  passing  remark 
upon  the  testimony  of  T.  S.  Hoge  and  of  William  Hoge  in 
relation  to  the  loan  of  $50,000. 

"  Mr.  Thomas  Hoge  states  that  that  loan  was  made  by 
himself,  a  special  loan,  and  was  returned.  It  is  for  you  to 
say  whether  that  was  a  loan  made  on  the  securities  in  their 
hands,  and  if  so,  whether  there  is  any  contradiction 
between  them. 

"  The  next  question  is,  did  the  defendants  know  or  believe 
that  the  Trust  Company  did  not  own  this  paper.  Mr.  Hoge 
says  he  supposed  the  Trust  Company  owned  this  paper.  It 
is  argued,  however,  that  his  testimony  shows  that  he  had 
notice  that  this  paper  belonged  to  the  plaintiff. 

"He  did  testify  as  follows : 

**Q.  When  you  took  the  acceptances  in  suit,  what  had 
been  said  to  you  as  to  the  paper  they  were  passing  to  you 
and  asking  advances  upon  ? 

''A.  Mr.  Ludlow  stated  to  me,  that  these  banks  wanted 
money,  and  they  wanted  to  give  it  to  them ;  that  it  was 
for  their  interest  to  give  it  to  them,  and  these  banks  were 
in  the  habit  of  leaning  upon  them,  and  when  they  held 
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their  paper,  and  were  asked  to  advance,  they  wished  to 
give  it  to  them. 

'*  It  might  be  true  that  this  paper  was  sent  for  collec- 
tion, and  that  the  bank  that  remitted  it  had  wished  to 
draw  against  it,  and  had  asked  to  have  it  passed  to  their 
credit. 

''It  is  in  evidence  before  yon,  that  there  would  bono 
change  in  the  indorsement,  if  the  paper  had  been  dis- 
counted. 

''  The  indorsement,  so  far  as  its  terms  and  form  are  con- 
cerned, is  sufficient  to  vest  the  title  in  the  Trust  Com- 
pany. 

''  Did  the  defendants  know  or  believe  that  those  accep- 
tances were  not  the  property  of  the  Trust  Company  ? 

"  If  they  knew  it,  they  did  not  get  a  good  title  to  them. 

"  If  they  did  not  know  it,  did  they  have  notice  of  cir- 
cumstances that  should  lead  them  to  suspect  that  they 
were  not  the  property  of  the  Trust  Company? 

"  If  they  had  notice  of  such  circumstances,  and  did  not 
inquire,  their  position  is  the  same  as  if  they  had  inquired 
and  obtained  the  information  which  it  is  reasonable  to 
presume  that  proper  inquiries  would  have  led  them  to 
acquire.  Another  rule  is,  that  although  a  man  has  know- 
ledge of  circumstances,  such  as  would  excite  suspicion  and 
lead  a  man  of  ordinary  prudence  to  make  inquiry,  still  if 
he  makes  such  inquiries  as  a  man  of  ordinary  prudence 
would  make,  and  if  the  information  he  gets  is  such  as 
would  naturally  be  credited,  and  removes  all  suspicion, 
then  he  acts  in  good  faith,  and  will  acquire  a  title,  so  far 
as  it  depends  upon  the  question  of  good  faith. 

•*  Did  they  know  or  have  reason  to  believe  that  the  Trust 
Company  did  not  own  the  j)aper  ?  If  they  did,  then  they 
cannot  recover. 

"  Again,  if  the  jury  find  that  the  defendants  took  the  bills 
in  question  under  circumstances  that  ought  to  have  excited 
the  suspicion  of  a  man  of  ordinary  prudence,  and  put  him 
upon  inquiry  as  to  whether  they  were  the  property  of  the 


NEW  YORK— FBBBUART,  1861.  64» 

The  Belmont  Branch  Bank  r.  Hog«. 

Trast  Company,  and  if  thej  make  no  inqairji  the  plaintiff 
is  entitled  to  a  verdict. 

"  If  they  bad  such  knowledge  or  sufipioion,  and  made  snch 
inqoiries,  and  got  such  information  as  persons  of  ordinary 
prndence  would  credit,  the j  would  have  acted  in  good  faith 
in  taking  them,  and  the  plaintiff  cannot  recover ;  if  this 
information  would  remove  all  grounds  of  suspicion. 

"  If  you  find  for  the  plaintiff,  then  find  for  the  face  of 
three  of  the  bills  and  interest." 

The  plaintiff's  counsel  thereupoQi  excepted  to  so  much 
of  the  charge  as  was  in  the  following  words : 

«  Another  rule  is,  that  although  a  man  has  knowledge 
of  circumstances  such  as  would  excite  suspicion,  and  lead 
a  man  of  ordinary  prudence  to  make  inquiry,  still,  if  he 
makes  such  inquiries  as  a  man  of  ordinary  prudence  would 
make,  and  if  the  information  he  gets  is  such  as  would 
naturally  be  credited,  and  removes  all  suspicion,  then  he 
acts  in  good  &ith,  and  will  acquire  a.  title,  /so  far  as  it 
depends  upon  the  question  of  good  faith." 

The  plaintiff's  counsel  then  and  there  excepted  to  the 
charge  in  so  far  as  it  did  not  accord  in  substance  with  each 
of  his  requests  hereinbefore  set  forth  taken  seperately. 
And  in  refusing  to  charge  each  of  said  requests  otherwise 
than  as  had  been  charged,  the  plaintiffs  counsel  separately 
^excepted. 

The  court  refused  to  charge  otherwise  than  as  had  been 
charged,  and  the  plaintiffs  counsel  excepted. 

The  jury  rendered  a  verdict  for  the  defendants. 

Edwards  Pierrepontf  for  Appellant. 

Daniel  Lord,  for  Bespondents. 

BoBERTSON,  J. — This  action  is  brought  by  the  plaintiffs, 
a  corporation  of  the  State  of  Ohio,  to  recover  the  value 
of  certain  drafts  owned  by  them,  which  they  claim  to  have 
been  transferred  to  the  defendants  as  security  for  a  usurious 
loan,  alleged  to  have  been  made  to  the  Ohio  Life  Insurance 
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and  Trust  Company ;  to  whose  cashier  they  were  sent  by 
the  plaintiffs  for  collection. 

The  ownership  of  the  drafts  by  the  plaintiffs,  their  trans- 
mission of  them  to  the  cashier  of  the  Life  and  Trust 
Company  for  collection,  and  his  borrowing  money  upon 
them,  fully  appear  in  evidence.  No  appropriation  of  the 
funds  received  by  him,  for  the  benefit  of  such  company,  or 
authority  from  them  to  use  such  drafts  as  security  for  any 
loan  of  money,  is  proved  in  the  case ;  unless  it  must  be 
inferred,  from  the  fact  of  his  being  cashier,  or  his  declara- 
tion that  he  borrowed  such  funds  for  their  use. 

On  the  trial,  a  question  was  put  to  one  of  the  defendants, 
in  order  to  prove  the  usurious  character  of  the  loan,  which 
is  as  follows : 

"Q.  Were  not  the  loans  made  by  William  Hoge  &  Co.  to 
the  Ohio  Life  and  Trust  Company  through  Mr.  Ludlow, 
and  to  secure  which  it  is  claimed  that  the  four  acceptances 
are  held  by  the  defendants,  made  under  an  agreement  by 
which  Hoge  &  Co.  reserved  to  be  paid  to  them,  and  by 
which  the  Ohio  Life  and  Trust  Company  agreed  to  pay  to 
them,  interest  at  and  after  a  greater  rate  than  at  the  rate 
of  seven  per  cent,  per  annum,  to  wit,  interest  at  the  rate 
of  fourteen  per  cent,  per  annum  ?" 

(To  this  question  the  defendants'  counsel  objected.  The 
court  sustained  the  objection,  and  the  plaintiffs'  counsel 
excepted.) 

The  validity  of  this  exception  is  to  be  governed  by  the 
construction  to  be  put  upon  the  statute  of  1850,  prohi- 
biting corporations  from  setting  up  the  defence  of  usury. 
(Ses.  Laws,  1850,  ch.  1*72.)  If  the  plaintiffs  are  debarred 
thereby  from  setting  up  usury  in  the  loan,  for  which 
their  property  was  pledged  without  their  consent,  then 
such  exception  was  not  well  taken ;  and  that  depends  upon 
the  question,  whether  the  statute  was  intended  to  create 
merely  a  disability  in  corporations  to  plead  usury  as  a 
defence,  or  to  legalize  usurious  contracts  made  by  them. 
If  the  purpose  of  the  statute  be  to  create  a  mere  exception 
to  general  laws  against  usury,  the   form  of  expression 
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adopted  in  it  to  accomplish  that  purpose  is  extraordinary ; 
none  parallel  to  it  can  be  found  in  any  statute  having  such 
a  purpose.  Contracts  where  a  corporation  reserves  usury 
are  clearly  not  within  it ;  as  it  speaks  only  of  a  defence. 
It  does  not  affect  the  contract,  but  only  the  remedy ;  other- 
wise, it  would  render  it  valid  in  other  countries  or  states, 
which  it  does  not.  {Hungerford  Banky,  Potsdam  and  Wat 
Railroad  Co.^  10  Abb.  24.)  It  does  affect  contracts  made 
abroad  and  foreign  corporations ;  Southern  Life  Ins.  and 
Trust  Co.  V.  Packer^  (17  N.  Y.  B.  52)  ;  and  applies  to  those 
made  before  its  passage  as  well  as  since.  {^Curtis  v.  Leavitt, 
15  N.  Y.  R.  85.)  None  of  those  results  would  follow  from 
merely  excepting  loans  to  corporations  from  the  effect 
of  the  statutes  against  usury. 

One  mode  sometimes  employed  to  get  at  the  meaning  of 
a  statute  is,  to  ascertain  the  evil  and  the  remedy.  In  this 
case,  we  know  from  history  the  evil  consisted  in  corpora- 
tions rendering  complicated  transactions  in  the  transfer 
of  securities  and  bills  of  exchange  a  mode  of  setting  aside 
contracts  for  usury  unthought  of  in  their  formation ;  and  a 
notorious  case,  then  recently  decided  in  the  Court  of  Appeals, 
had  awakened  universal  indignation.  The  prohibition  was 
created,  extending  just  far  enough  to  prevent  such  artificial 
bodies  from  availing  themselves  of  any  plea  of  extortion ; 
but  it  did  not  intend,  to  encourage  the  practice  of  taking 
usury,  or  place  those  who  had  taken,  or  would  take  it  from 
a  corporation,  in  any  better  condition  than  others,  except 
as  regarded  the  borrowing  corporation.  Still  less  did  it 
intend  to  allow  the  usury  laws  to.be  evaded  by  permitting 
contracts  to  be  made  nominally  with  corporations,  while 
the  real  borrowers  became  nominal  sureties,  with  a  secret 
understanding  between  them  and  the  corporations.  Such 
a  license  would  have  opened  a  new  fi^d  for  enterprise  to 
such  corporations  as  would  undertake  to  make  usurious 
contracts  for  borrowers  for  a  per  centage,  while  the  latter 
would  be  the  party  really  looked  to ;  thus  adding  to  the 
sacrifices  made  by  needy  borrowers  in  order  to  raise 
money.     In  such  case,  a  prohibition  to  plead  usury  would 
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be  a  privilege  instead  of  an  injury;  as  was  shown  by 
applications  made  to  the  Legislature  to  confer  the  same 
on  private  individuals. 

It  is  plain,  therefore,  that  in  regard  to  all  others  but  the 
borrowing  corporation  itself,  the  prior  statutes  could  only 
be  maintained  by  confining  the  restriction  to  the  corpora- 
tion itself,  and  allowing  all  others,  who  might  be  parties  to 
a  usurious  loan  to  a  corporation,  to  avail  themselves  of 
the  objection  of  usury.  Such  has  been  the  decision  of 
every  court  to  whom  the  question  has  been  heretofore 
submitted.  The  first  case  which  came  before  a  court,  in 
regard  to  the  interpretation  of  this  statute,  was  that  of 
Bock  V.  Lauman^  in  Pennsylvania  (24  Penn.  435),  where 
the  defendant  had  indorsed  certain  acceptances  of  a 
New  York  corporation,  but  was  held  to  be  a  joint  contrac- 
tor. In  that  case,  it  was  decided  that  the  prohibition  did 
not  affsct  the  defendant,  or  any  other  parties  to  a  contract 
but  the  corporation.  This  was  followed  by  the  case  of 
The  Market  Bank  of  Troy  v.  Smith,  in  Wisconsin,  in  the 
United  States  District  Court,  where  a  similar  principle  was 
adopted  (Am.  L.  Reg.  for  September,  1859);  and  it  was 
fully  analyzed  and  fixed  in  this  State,  in  the  case  of  Iha^ 
gerford  Bank  v.  Potsdam  and  Wat,  Railroad  Co.,  before  refer- 
red to.  In  that  case,  it  was  held  that  the  accommodation 
indorser  of  a  draft  of  a  corporation,  usuriously  discountedf 
could  set  up  the  usury  as  a  defence  to  his  liability.  The 
decision  was  expressly  put  upon  the  ground  that  the  pro> 
hibition  of  the  statute  of  1850  extended  only  to  the 
corporation,  and  did  not  make  the  contract  with  others,  as 
sureties,  good.  The  whole  force  of  the  reasoning  in  that 
case  was  directed  to  the  question,  whether  the  fact  of  a 
contract  being  made  with  a  corporation,  although  tainted 
with  usury,  made  it,  in  all  its  remote  or  secondary  conse- 
quences, and  its  operation  on  the  rights  of  others,  valid  to 
all  intents  and  purposes. 

There  can  be  no  doubt,  under  the  decisions  last  cited, 
if  the  plaintiffs  had  been  sureties  for  the  loan  to  the  Ohio 
Life  Insurance  and  Trust  Company,  they  could  success- 
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fully  have  evaded  any  liability ;  or  that  if  they  had  deliv- 
ered their  own  note,  or  transferred  property  belonging 
to  them  as  security  for  the  loan,  they  could  have  recovered 
them  back ;  but  is  contended  that  having  trusted  their 
choses  in  action  in  the  hands  of  an  officer  of  a  corpora- 
tion solely  to  collect  them,  and  without  an  authority  to 
employ  them  for  any  other  purpose,  if  he  represent  them 
to  be  the  property  of  such  corporation,  and  obtain  usuri- 
ous advances  upon  them,  the  plaintiffs  cannot  reclaim 
them.  This  would  be  an  extraordinary  anomaly,  if  pro- 
duced by  the  statute.  Is  it  possible  that  a  law  has  been 
deliberately  passed  in  such  a  form  as  to  bring  about  the  re- 
sult, that  parties  who  knowingly  and  voltmtarUy  pledge  their 
responsibility  and  their  property,,  for  the  performance  of  a 
contract,  may  evade  the  responsibility,  and  reclaim  the 
property,  but  if  it  is  done  by  one  who  is  an  agent,  for 
other  purposes  only,  without  authority  for  such  purpose, 
they  cannot?  Hastily  as  legislation  is  sometimes  con- 
ducted, it  is  very  rare  to  see  it  so  stultify  itself;  and  there 
is  no  room  for  supposing  it  has  done  so  in  this  case ;  such 
a  consequence  would  make  the  validity  of  a  contract 
depend  on  the  representation  of  the  agent,  or  rather  upon 
the  fact  that  the  contract  was  made  by  an  agent ;  for  the 
possession  of  the  notes,  properly  indorsed,  was  prima  facie 
a  representation  of  ownership. 

The  fallacy  in  the  reasoning,  which  leads  to  so  anoma- 
lous a  result,  4s  that  which  assumes  that  the  main  contract, 
with  all  its  ramifications  and  auxiliary  obligations,  must 
be  entirely  void,  or  entirely  valid,  as  to  all  the  parties  to 
be  afiected  by  it ;  all  contracts  made  with  two  parties,  one 
of  whom  is  under  a  personal  disability,  may  be  void  as  to 
him,  and  good  as  to  the  others.  A  covenantor  to  pay  a 
usurious  'loan  may  set  up  usury,  although  the  purchaser 
of  property  pledged  to  secure  such  loan  cannot ;  a  contract 
by  a  corporation  to  pay  a  usurious  loan  may  well  be  valid 
to  the  extent  of  their  assets,  that  is,  they  can  set  up  no 
defence  against  it,  yet  be  invalid  as  against  third  parties 
and  their  property;  the  law  has  not  declared  such  contract 
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to  be  innocent,  but  merely  that  it  is  innocent  as  regards 
the  borrowing  corporation  and  its  property.  It  is  in  vain 
to  say  that  third  parties  have  a  right  to  assume  that  cor- 
porations are  owners  of  property  of  which  they  are 
possessed,  and  that,  therefore,  a  usurious  loan  on  the  faith 
of  it  is  valid ;  for  it  begs  the  whole  question*  Concede  that 
such  contract  is  illegal  as  regards  third  parties,  and  it  is 
as  just  to  say  that  usurious  lenders  to  corporations  take 
securities  which  they  get  from  them  at  the  risk  of  their 
not  being  the  property  of  the  borrowers,  and  therefore 
improperly  pledged  to  them,  as  to  say  they  are  entitled 
to  hold  them  against  the  innocent  owners.  The  statute 
does  not  so  purge  the  contract  of  all  vice  as  to  make  it 
entirely  meritorious,  but  rather  merely  puts  the  lender  and 
borrower  on  the  same  footing,  making  it  illegal  as  to  the 
rest  of « the  world.  In  the  language  of  Judge  Allen,  in  the 
case  before  cited  of  Hungtrford  v.  The  Potsdam  Rail- 
road Company,  *'Itis  only  by  a  construction  not  war- 
ranted by  the  language  of  the  act,  or  required  by  any 
necessity,  or  necessary  to  give  full  effect  to  the  statute  and 
the  intention  of  the  Legislature  as  expressed  in  it,  that  it 
can  be  claimed  that  a  usurious  loan  to  a  corporation,  and 
all  securities  connected  with  it,  are  made  valid;"  and  if  not 
valid  as  to  a  voluntary  party  to  the  contract,  they  clearly 
should  not  be  as  to  a  stranger  whose  property  was 
attempted  to  be  used  without  his  consent  to  pay  stich  loan. 
It  might  be  contended,  with  as  much  if  not  more  plausi- 
bility, that  the  plaintiffs  could  not  avail  themselves  of  the 
usury  because  they  were  a  corporation,  as  the  statute  of 
1850  does  not  specify  by  or  to  whom  the  usury  mentioned 
in  it  is  to  be  reserved,  but  prohibits  corporations  gener- 
ally from  setting  up  the  defence  of  usury;  but  if  the 
object  of  the  statute  can  be  inquired  into  for  the  purpose 
of  interpreting  it  as  to  the  connection  of  the  corporation 
with  the  usury,  it  may  be  equally  examined  to  see  how  far  it 
meant  to  rid  a  contract  with  a  corporation  of  all  the  con- 
sequences of  its  being  usurious.  It  certainly  would  have 
been  much  easier  and  more  direct,  if  the  Legislature  had 
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intended  it,  to  have  excepted  contracts  with  corporations 
from  the  operations  of  the  usury  law,  and  therein  to  have 
accomplished  it  by  prohibiting  corporations  from  setting 
up  usury  as  a  defence. 

I  am  satisfied,  therefore,  that  the  plaintiffs  were  entitled 
to  recover,  if  the  question  excepted  to  could  only  be  truly 
answered  in  the  affirmative.  I  consider  the  question  of 
the  notice  which  is  to  destroy  bona  fides  in  a  purchase,  as 
governed  by  the  cases  of  Pringle  v.  Phiilips,  (6  Sandf.  B. 
167,)  and  Williamson  v.  Browne  (16  N.  Y.  B.  354 ;)  but  as 
the  judge  charged  substantially  according  to  the  princi- 
ples of  those  cases,  and  I  consider  the  ground  I  have 
already  stated  sufficient,  I  do  not  consider  it  necessary 
to  discuss  the  objection  to  the  charge  upon  that  point. 

The  judgment  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Hoffman,  J. — 1st.  The  first  important  question  under 
the  first  head  is,  what  is  the  effect  of  the  statute  of  usury, 
and  the  act  of  April  6th,  1850,  ch.  172,  upon  the  case  ? 

The  point  thus  arises : 

The  acceptances  in  question  being  in  the  hands  of  the 
cashier  of  the  Ohio  Life  Insurance  and  Trust  Company, 
and  being  considered  by  the  defendants  to  be  the  property 
of  that  company  (a  fact  now  aissumed),  were  taken  as 
collateral  security  for  moneys  loaned  by  them  to  such  com- 
pany. 

One  of  the  defendants  being  examined  as  a  witness,  this 
question  is  asked  by  the  plaintiff:  '*  Were  not  the  loans 
made  by  William  Hoge  &  Company  (defendants)  to  the 
Ohio  Life  Insurance  and  Trust  Company  through  Mr. 
Ludlow,  and  to  setore  which  it  is  claimed  that  the  four 
acceptances  are  held  by  the  defendants,  made  under  an 
agreement,  hy  which  Hoge  &  Company  reserved  to  be  paid 
to  them,  and  by  which  the  Ohio  Life  Insurance  and  Trust 
Company  agreed  to  pay  to  them,  interest  at  and  after  a 
greater  rate  than  at  the  rate  of  seven  per  cent,  per  annum, 
to  wit,  at  the  rate  of  fourteen  per  cent,  per  annum  ?" 
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To  this  qaestion  the  defendants'  counsel  objected.  The 
conrt  sustained  the  objection,  and  the  plaintiff's  coonsel 
excepted. 

The  question  between  the  parties  being,  whether  the 
defendants  took  the  acceptances  as  holders  in  good  faith, 
without  reason  to  doubt  their  being  the  property  of  the 
Ohio  company,  it  is  insisted  that  if  they  took  usury  upon 
the  loan,  they  were  not  holders  or  purchasers  in  good  faith, 
and  did  not  acquire  a  title  to  the  bills.  It  is  not  to  be  dis- 
puted, thut  if  the  question  under  the  statute  of  usury  is 
not  so  affected  by  the  act  of  1850  as  to  vary  the  result, 
the  proposition  of  the  plaintiff  is  sound  law. 

Ramsdell  v.  Morgan  (16  Wend.  676),  Keutgm  y.  Parks 
(2  Sandf.  Sup.  Ct.  R.  60),  and  Dean  v.  Hmffell  (Lalor's  Sup. 
to  Hill,  39),  are  sufficient  authorities  for  this  point.  The 
party  guilty  of  usury  in  the  transaction,  by  which  he 
obtains  property,  is  not  a  bona  fide  purchaser,  so  as  to  hold 
it  against  the  real  owner. 

The  statute  of  1850  enacts,  ''that  no  corporation  shall 
hereafter  interpose  the  defence  of  usury."  What  is  the 
import  and  extent  of  this  provision? 

The  first  and  obvious  meaning  is,  that  usury  shall  not  be 
allowed  as  a  means  of  defeating  an  action  against  the  cor- 
poration, for  the  fulfillment  of  its  engagement,  or  recovery 
of  a  demand,  for  which  it  is  otherwise  liable.  The  statute 
would  have  prevented  the  decision  in  the  case  of  the  Dry 
Dock  Bank. 

It  has  been,  however,  definitely  settled,  that  it  has  a 
more  comprehensive  meaning.  It  extends  to  the  prohibi- 
tion of  the  corporation  from  bringing  an  action  to  recover 
securities  deposited  with  a  lender  on  a  usurious  loan. 

In  the  Simthem  Life  Insurance  Co,  v.  Packer  (17  N.  Y. 
R.  51),  a  referee  had  given  judgment  for  the  surrender  of 
securities  in  such  a  case,  and  pajrment  of  moneys  collected 
upon  them.  The  questions  passed  upon  were,  that  the 
statute  was  retrospective ;  and  that  it  applied  to  a  foreign 
corporation.  The  application  to  the  existing  action  was 
taken  for  granted,  and  judgment  for  the  defendants  was 
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sustained.  (See,  also,  Butterworth  v.  O^Brien  (7  Abbott, 
456). 

The  result  then,  is,  that  contracts  with  corporations 
shall  in  nowise  be  vitiated  or  affected  by  reason  of  any 
taint  of  usury  in  them.  When  the  Legislature  prohibits 
every  mode  of  setting  up  a  defence,  or  asserting  a  demand, 
in  a  given  case,  it  effectually  destroys  the  right  which 
otherwise  would  exist.  The  statute  is,  in  my  view,  equi« 
valent  to  an  enactment  that  no  contracts  or  transactions 
with  a  corporation  shall  foe  void  or  impaired  by  reason 
of  any  excess  of  legal  interest  being  taken,  or  agreed  to 
be  taken,  upon  them  from  such  corporation. 

It  follows,  that  the  lender  can  recover  his  demand;  and 
he  can  recover,  because  the  contract  or  transaction  is  ren- 
dered valid.  His  right  to  support  an  action  rests  upon  the 
ground  that  the  loan,  which  before  was  void  as  usurious,  is 
now  legal  and  free  from  the  objection.  And  it  then  seems 
incomprehensible  how  he  can  be  treated  as  continuing  lia- 
ble, criminally,  for  a  misdemeanor  upon  a  transaction  which 
is  so  entirely  rendered  lawful,  that  he  can  recover  upon  it, 
and  sustain  it,  civilly,  in  every  respect,  as  if  there  had 
never  been  a  statute  of  usury. 

It  is  this  train  of  thought  which  leads  me  to  conclude, 
that  the  observations  of  some  of  the  learned  justices  ifi  the 
Court  of  Appeals  are  not  to  be  treated  as  mere  passing 
and  needless  expressions;  but  that,  whether  meditated 
upon  and  matured  or  not,  they  are  accurate  and  sound. 
Pratt,  Justice,  in  the  case  of  Southern  Life  Ins,  Co,  v.  Packer 
{ut  ^upra)j  and  Comstock,  Justice,  in  Curtis  v.  Leamtt  (15 
N.  Y.  B.  9-85),  speak  of  the  act  as  a  partial  repeal  of  the 
usury  laws ;  and  a  repeal  as  to  corporations. 

It  is  needless  to  inquire  what  would  be  the  case,  if  a 
corporation  were  a  lender  upon  usury — not  a  borrower. 

It  is,  then,  clear,  that  the  present  defendants  could  have 
supported  an  action  against  the  Ohio  company  for  the  loan 
upon  which  the  acceptances  were  deposited.  As  between 
those  partied,  the  case  is  precisely  as  if  there  had  never 
been  a  statute  of  usury.    The  transaction,  interpreted  by 
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the  statute,  is  this :  It  was  lawful  for  •  the  company  to 
give,  and  the  defendants  to  receive,  fonrteen  dollars  upon 
every  hnndred  dollars  for  the  use  of  the  money  during  a 
year.  It  is  not  easily  comprehended  how  this  legitimate 
contract  between  these  original  parties  can  leave  it  open 
to  parties  on  collateral  paper  deposited,  without  any 
privity  with  the  transaction,  to  assert  usury  in  it.  It 
seems  to  me  to  make  the  defendants  holders  and  purchasers 
in  good  faith,  so  far  as  this  question  is  concerned. 

The  language  of  Justice  Hogeboom,  in  the  case  of 
Butterworth  v.  O^Brien  (16  Howard,  503,  1  Abbott,  456), 
&t  general  term,  coincides  with  the  views  now  taken. 
The  statute,  by  prohibiting  the  defence,  has  removed  the 
taint  of  usury.  It  is  no  longer,  as  to  corporations,  illegal. 
It  has  become  a  lawful  and  proper  transaction.  When  the 
Hungerford  Bank  v.  The  Potsdam  and  Wat,  Railroad  Co.  was 
before  Mr.  Justice  Mason,  at  special  term  (9  Abbott,  124.), 
he  held  that,  under  the  act  of  1850,  the  contracts  of  cor- 
porations were  no  longer  invalidated  by  usury;  and  that 
an  accommodation  indorser  for  a  corporation,  upon  a  usuri* 
ous  note,  could  not  set  up  the  defence  to  invalidate  his 
contract. 

The  case  was  appealed  to  the  general  term  (10  Abbott, 
24,  19  How.  39),  and  the  decision  reversed. 

After  a  careful  consideration  of  the  ftill  and  able  argu* 
ment  of  Mr.  Justice  Allen  in  that  case,  I  may  confidently 
say  that  entire  concurrence  may  be  given  to  its  material 
propositions,  (with,  perhaps,  one  exception,)  as  well  as  to 
the  decision,  without  varying  the  result  I  have  reached  in 
the  present  instance. 

The  individual  defendants  were,  as  before  stated,  accom- 
modation indorsers.  The  learned  *judge  says :  *'  They 
were  in  no  sense  strangers  to  the  contract  of  loan.  They 
were  sureties  of  the  borrower,  and  as  such  were  embraced 
in  the  term  ^  borrower,'  as  used  in  the  eighth  section  of 
the  Revised  Statutes  relating  to  usury,  and  in  the  fourth 
section  of  the  Usury  Laws  of  1837.  A  mere  stranger  to 
the  transaction  cannot  ordinarily  allege  usury  in  respect 
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to  it.  The  defendants  were  not  strangers  to  their  own 
contract  of  indorsement.  Thej  are  not  necessarily 
restricted  by  their  relation  to  the  principal  to  the 
defences  which  may  be  made  available  to  the  maker  of 
the  note. 

"It  is  as  to  the  contract  of  the  corporation  that  the 
Statute  of  Usury  is  quasi  repealed,  not  as  to  the  individual 
indorser.  It  is  only  by  a  construction  not  warranted  by 
the  language  of  the  act,  nor  required  by  any  necessity,  nor 
necessary  to  give  full  effect  to  the  statute  and  the  intent 
of  the  Legislature  as  expressed  in  it,  that  it  can  be 
claimed  that  the  loan  to  a  corporation,  and  all  securities 
connected  with  it,  are  made  valid  by  being  taken  out  of  the 
operation  of  the  Statute  of  Usury  by  the  act  of  1850,  and 
I  am  not  prepared  to  go  that  length." 

The  only  Expressions  in  this  opinion,  which  might  be, 
interpreted  as  inconsistent  with  the  views  I  have  expressed, 
are  those  that  I  have  italicized.  They  must  be  construed 
in  connection  with  the  case  considered.  And  then  it 
seems  clear  that  the  question  of  the  right  of  an  accommo- 
dation  indorser  of  a  corporation's  note,  on  a  usurious  con- 
sideration, is  widely  different  from  the  question  whether  a 
transferee  of  collateral  securities  takes  them  in  good  faith, 
when  he  takes  them  to  secure  a-  loan  made  in  legal  good 
faith. 

Reference  is  made  by  counsel  to  the  case  of  Bock  v.  Lau- 
man  (24  Penn.  B.  435).  In  commenting  on  the  statute  of 
1850,  the  court  say:  " It  certainly  does  make  contracts 
by  corporations  to  give  more  than  seven  per  cent,  interest 
valid,  and  we  suppose  that  it  makes  them  entirely  lawful 
as  well  for  the  lender  as  for  the  borrower.  Here,  however, 
the  contract  really  is  made  with  the  corporation  and  the 
defendants  as  its  sureties ;  and  with  the  latter  no  valid 
contract  can  be  made  for  more  than  seven  per  cent,  interest. 
The  indorser  is  so  far  a  party  to  the  transaction  that  he 
may  object  to  it  for  usury."    (11  Wend.  329;  9  Paige,  29T.) 

The  reasons  for  the  decision  in  Gaither  v.  The  Farmers' 
and  Mechanics'  Bank  of  Georgetovm,  (1  Peters'  U.  S.  B.  37,) 
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and  Harrison  y.  Hannellj  (5  Taunton,  180,)  there  cited, 
appear  to  sustain  these  conclasions.  ''  Gaither  does  not," 
says  the  learned  judge,  in  the  first  case,  "propose,  by  this 
defence,  to  relieve  himself  from  paying  the  note ;  it  goes 
only  to  his  liability  to  pay  it  to  this  individuaL  The 
indorsement  of  a  promissory  note  creates  several  con- 
tracts ;  and  if,  in  this  case,  it  could  give  a  right  of  action 
against  Gaither,  the  drawer,  it  ought  also  to  sustain  an 
action  against  Corcoran  &  Co.,  the  indorsers;  but  against 
them  it  is  perfectly  clear  an  action  could  not  be  sustained, 
for  they  were  parties  to  the  usurious  loan.  It  follows  that 
their  indorsement  was  a  void  act,  and  the  property,  and  of 
consequence  the  right  of  action,  never  passed  to  these 
plaintiffs." 

So  in  the  case  from  5th  Taunton  the  valid  collateral  bond 
was  held  void,  "not  because  it  was  given  for  securing 
usurious  interest,  but  because  it  was  given  for  enforcing  a 
contract  for  usurious  interest." 

These  cases  show  that  the  principle  is  this — ^that  the 
collateral  security  follows  and  abides  by  the  law,  which 
attaches  to  the  principal  obligation. 

I  am  of  opinion  that  the  ruling  of  the  court  below  was 
in  this  particular  correct. 

The  next  point  made  under  the  head  of  the  erroneoun 
exclusion  of  evidence  is,  the  rejection  of  testimony  that 
the  Ohio  Company  had  been  for  a  long  time  a  needy  bor- 
rower, raising  money  on  good  collaterals  at  exorbitant 
rates  of  interest. 

This  exception  was  not  much  pressed.  We  think  it 
clearly  untenable. 

2d.  The  counsel  of  the  plaintiffs  insists  that  the  jury 
should  have  been  directed  to  find  a  verdict  for  the  plaintiffs* 

We  do  not  see  on  what  ground  this  could  be  claimed, 
unless  under  the  first  division  of  the  fourth  paint  —  that 
the  Trust  Company,  being  a  foreign  corporation,  such  a 
discount  was  an  illegal  act,  and  would  have  given  the  com- 
pany  no  title  to  the  bills ;  and  the  defendants,  having  full 
notice  of  such  illegality,  would  stand  in  no  better  position. 
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The  statute  (1  R.  S.  712,  §  3-6),  and  the  act  of  1837, 
chapter  20,  ^th  the  cases  cited,  are,  we  think,  inapplica- 
ble. The  prohibition  of  the  statute  is  now  merely  against 
a  foreign  corporation  keeping  an  ofSce  for  the  purpose  of 
receiving  deposits,  or  discounting  notes  or  bills,  Ac.  We 
do  not  find  in  the  case  any  testimony  tending  to  show  that 
an  office  was  kept  for  the  purpose.  The  bills  were  trans- 
mitted by  the  plaintiffs  to  their  collection  agent,  the  Trust 
Company,  for  collection.  The  .company,  as  the  plaintiffs 
contend,  did  not  discount  them,  but  transferred  them  to 
others  to  get  money  on  them. 

The  court  was  right  in  this  refusal. 

The  next  branch  6f  this  second  head  of  the  plaintiffs  is, 
the  refusal  to  charge  as  requested. 

Almost  all  the  questions  remaining  in  the  case  may  be 
considered  together  under  this  head.  They  involve  the 
consideration  of  the  accuracy  of  the  judge's  charge,  of  the 
exceptions  taken  to  it,  and  of  every  point  in  which  a  charge 
was  not  made  in  accordance  with  the  request  to  charge. 

If  the  charge  comprises  a  full  statement  of  the  law  on 
every  material  point,  and  if  the  actual  charge  on  each  of 
such  points  is  correct,  it  is  c^  necessary  conclusion  that  the 
request  need  not  have  been  complied  with. 

The  first  objection  to  the  charge  is,  for  stating  the  rule 
to  be  that,  though  a  man  has  such  knowledge  as  will  excite 
suspicion  and  lead  to  inquiry,  yet  if  he  make  such  inquiries 
as  a  man  of  ordinary  prudence  would  do,  and  if  the  infor- 
mation received  be  such  as  would  naturally  be  credited  and 
remove  suspicion,  then  he  acts  in  good  faith,  and  will  acquire 
title,  so  far  as  it  depends  on  a  question  of  good  faith. 

It  is  obvious  that  the  same  general  rule  must  apply  as 
well  to  the  case  of  a  person's  supineness  in  making  inquiry, 
when  he  is  apprised  of  something  to  lead  to  it,  as  to  the 
case  of  his  reliance  upon  the  information  which  an  inquiry, 
once  commenced,  has  obtained.  In  each  case  the  question 
is,  was  it  a  neglect  indicating  bad  faith,  which  made  him 
omit  entirely  in  the  one  instance,  and  omit  to  proceed  ftir- 
ther  in  the  other? 

Voi.  VTL  86 
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The  Lord  Chancellor  of  England  has  adverted  to  the 
rule  now  recognized  as  follows :  *'  I  mast  not  part  with  this 
case  without  expressing  my  entire  concurrence  in  what 
has  of  late  years  fallen  from  judges  of  great  eminence  on 
the  subject  of  constructive  notice,  namely,  that  it  is  highly 
inexpedient  for  courts  of  equity  to  extend  the  doctrine. 
Where  a  person  has  actual  notice  of  a  fact,  there  can  be 
no  danger  of  doing  injustice  if  he  is  held  to  all  the  conse- 
quences of  that  which  he  ^ows  to  exist.  But  where  he 
has  not  actual  notice,  he  ought  not  to  be  treated  as  if  he 
had  notice,  unless  the  circumstances  are  such  as  enable 
the  court  to  say,  not  only  that  he  might  have  acquired,  but 
also  that  he  ought  to  have  acquired  the  notice  with  which 
it  is  sought  to  affect  him ;  that  he  would  have  acquired  it, 
but  for  his  gross  negligence  in  the  conduct  of  the  business 
in  question.  The  question,  when  it  is  sought  to  affect  a 
purchaser  with  constructive  notice,  is  not  whether  he  had 
the  means  of  obtaining,  and  might  by  prudent  caution 
have  obtained  the  knowledge  in  question,  but  whether  the 
not  obtaining  it  was  an  act  of  gross  or  culpable  negli- 
gence,'' (Per  Lord  Cranworth,  in  Ware  v.  Egmantj  31  En.  L. 
and  Eq.  Rep.  89.) 

The  case  of  Jones  v.  Smithy  cited  by  counsel,  (1  Phillips' 
Rep.  244,  1  Hare's  Rep.  43,)  is  a  striking  example  of  this 
general  rule,  applied  by  Lord  Lyndhurst  to  the  case  of 
neglect  in  conducting  an  inquiry  which  had  been  began. 
The  cases  are  critically  examined,  from  those  which  pro- 
ceed upon  the  ground  of  what  is  termed  "  willful  blindness" 
to  those  in  which  a  wary  and  prudent  person  would  have 
inquired  further ;  yet  the  party  had  acted  bona  fide,  and 
only  omitted  to  do  what  a  wary  and  cautious  person  would 
have  done. 

But  the  opinions  in  the  case  of  Fraze%  v.  Western^  espe- 
cially that  of  Mr.  Justice  Bronson,  in  the  Court  of  Appeals, 
should  be  noticed  upon  this  subject.  The  case  is  to  be 
found  in  1  Barbour's  Ch.  Rep.  220,  and  in  Howard's  Appeal 
Cases,  vol.  1,  448.  The  assistant  Vice-Chanceller,  Hoffman, 
had  found  the  defendant  not  to  be  a  purchaser  for  valuable 
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consideration,  on  the  ground  mainly  that  he  had  a  trust 
deed  in  his  possession,  which  showed  it  was  a  voluntary 
conveyance  by  a  husband  to  a  wife,  and  that  the  trustee 
was  to  convey  on  her  request ;  and  that  an  inquiry  of  the 

trustee  would  have  led  to  the  ascertainment  of  the  fact 
that  the  grantor  was  utterly  insolvent  in  May,  1830,  and 
to  inquire  whether  he  was  not  insolvent  in  August,  1828, 
the  date  of  the  conveyance.  (1  Barb.  Ch.  Rep.,  ut  supra.) 
The  language  of  Sir  William  Grant,  was  held  pertinent : 

''He  was  bound  merely  not  to  shut  his  eyes  against  the 
information  which,  without  extraordinary  neglect,  he  could 
not  avoid  receiving." 

The  Chancellor  reversed  the  decree,  on  the  ground  of 
Western  being  (particularly  from  the  force  of  his  answer) 
a  purchaser  for  valuable  consideration  without  notice  of 
the  fraud. 

In  the  Court  of  Appeals,  Ch.  Justice  Jewett  supported 
the  Chancellor's  decree  on  the  Chancellor's  ground. 

Mr.  Justice  Bronson  examined  the  case,  and  concurred 
with  the  assistant  Vice-chancellor  in  his  views  on  this,  as 
on  the  other  points.  His  comments  upon  the  principle  of 
constructive  notice,  and  the  duty  of  prosecuting  the  means 
of  information  open  to  a  party,  and  his  criticism  of  autho- 
rities, is  more  elaborate  than  is  usual  with  him.  It  is 
not  to  be  questioned,  that  he  supports  a  rule,  under  which 
much  less  would  be  deemed  constructive  notice  than  under 
that  of  the  late  English  authorities. 

He  held  that  Western  could  not  be  deemed  a  bona  fide 
purchaser  without  notice.  ''No  one  could  read  the  deed 
— especially  no  eminent  counsel or-at-law,  like  Mr.  West- 
em — without  having  his  suspicions  aroused  that  it  was  a 
device  to  defraud- the  creditors  of  the  grantor." 

Ruggles  and  Gray  concurred  with  Justice  Bronson.  Gar- 
diner and  Jones  are  to  be  considered  as  concurring  with 
Justice  Jewett  on  this  point.  On  various  grounds,  the  decree 
of  .the  Chancellor  was  affirmed  by  a  vote  of  iSve  to  three. 

I  think,  also,  that  a  distinction  should  be  made  in  favor 
of  the  currency  and  transmission  of  negotiable  paper; 
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and  that  the  rule  of  the  English  authorities  I  have  noticed 
is  peculiarly  applicable  to  dealings  in  such  paper.  These 
acceptances  are  indorsed  in  blank  by  the  cashier  of  the 
plaintiffs,  sent  to  the  proper  officer  of  the  Ohio  Company, 
and  indorsed  by  him  in  blank.  The  faith  to  be  attributed 
to  possession,  as  evidence  of  title,  is  greater  in  such  cases 
than  in  others.  The  neglect  to  make  inquiries  must,  there- 
fore, he  more  decided  and  willful. 

Goodmm  V.  Simends  (20  How.  U.  S.  Bep.  S4S)  was  a 
case  of  negotiable  paper;  and  the  instruction  given  to 
the  jury  by  the  court  below  was  in  the  leading  point  sub* 
stantially  given  by  the  judge  on  the  trial  in  the  present 
case.  Under  such  instruction,  the  jury  found  for  the 
defendant — the  party  upon  the  collateral  security  trans- 
*  ferred  for  a  personal  debt  of  the  holder — finding  thus: 
'*  That  the  plaintiff  knew  of  such  facts  as  caused  him  to 
suspect,  or  would  have  caused  one  of  ordinary  prudence  to 
suspect,  that  he  (Sigerson,  the  depositor)  had  no  interest 
in  the  bill,  and  no  authority  to  use  the  same  for  his  own 
benefit,  and  by  ordinary  diligence  he  could  have  asQer-. 
tained  these  facts."    Such  was  the  instructiim. 

The  court  repeats  the  doctrine  laid  down  in  Strift  v.  T^fscm 
(16  Peters,  1),  that  a  Inmafide  holder  of  a  negotiable  instru- 
ment, for  valuable  consideration,  without  notice  of  facts 
which  impeach  its  validity  between  the  antecedent  parties, 
if  he  takes  it  under  an  indorsement  made  before  it  is  due, 
holds  the  title  unaffected  by  those  facts,  and  may  recover 
thercQu,  although,  as  between  the  anteced^it  parties,  the 
transaction  may  be  without  any  legal  validity. 

JVea?^,  it  is  declared  that  the  word  notieej  as  used  in  this 
proposition,  must  be  understood  in  the  same  sense  as 
knowledge ;  which  is  one  of  its  usual  and  appropriate  sig- 
nifications. • 

If  the  defect  is  on  its  &ce,  it  is  matter  of  construction 
whether  it  conveyed  notice,  and  must  be  determined  aa  a 
matter  of  law. 

Nothing  less  than  proof  of  knowledge  of  external  &cts 
and  circumstances  which  impair  the  title  will  suffice,  and 
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meet  the  exigencies  of  a  defence  of  notice.  While  the 
party  is  not  bound  to  make  inqnirj,  he  mtiet  not  willfully 
shut  his  eyes  to  the  means  of  knowledge  which  he  knows 
are  at  hand ;  that,  whether  equivalent  to  notice  or  not, 
would  be  plenary  evidenpe  of  bad  faith. 

M  The  mere  want  of  care  aud  caution  is  not  enough  to 
defeat  the  party  taking  the  paper. 

"  The  error  was  of  great  magnitude  in  an  instruction, 
that  any  facts  and  circumstances  which  would  excite  the 
sa8i»eion  of  a  careful  and  prudent  man  would  be  sufficient 
to  destroy  the  title.  Gross  negligence  is  not  of  itself 
enough,  although  it  may  be  evidence  of  bad  foith.  Bad 
fSftith  is  the  criterion.'' 

'  It  is  not  to  be  questioned,  that  the  train  of  reasoning  in 
the  ease  of  PringU  v.  PhUlipe  (5  Sandf.  B.  157),  in  this  * 
court,  is  adverse  to  the  propositions  thus  declared ;  and 
the  leading  case»  were  carefully  examined.  It  was  a  ease 
of  replevin  fov  goods.  And  in  WiUiamscn  v.  Broum  (15  N. 
Y.  R.  354),  upon  a  question  of  title  to  real  estate,  similar 
doctrines,  with  respect  to  the  duty  to  inquire  upon  infor- 
n^ktion  possessed  of  facts  inducing  inquiry,  are  sustained, 
as  stated  in  PrmgU  y^  PkilUps. 

The  charge  of  the  learned  judge  appears  to  me  to  be 
strictly  within  the  rules  of  law  as  declared  in  the  cases  in 
our  own  State ;  indeed,  to  be  as  favorable  to  the  plainti£b 
as  it  well  could  be  consistently  with  such  rules.  If  the 
defendants  knew  that  the  acceptances  were  not  the  pro- 
perty of  the  Trust  Company,  they  acquired  no  title,  was 
one  proposition  submitted,  and  plainly  correct.  If  they 
had  notice  of  circumstances  which  should  lead  them  to 
suspect  they  were  not  the  property  of  the  company,  was 
another  position ;  and  was  sufficiently  just  to  the  plaintiffs, 
and  sound  upon  the  cases  noticed.  If  they  had  knowledge 
of  circumstances  creating  suspicion,  and  leading  a  man  of 
ordinary  prudence  to  make  inquiry,  and  they  did  inquire, 
and  then  the  information  was  such  as  would  naturally  be 
credited,,  and  remove  suspicion,  then  they  acted  in  good 
faith,  was  a  third  proposition  equally  correct. 
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Bat  if  the  law  declared  by  the  the  Supreme  Coart  of  the 
United  States  conld  be  deemed  the  imperative  rule  here, 
then  the  learned  judge  has  given  to  the  jury  a  rule  far 
more  favorable  to  the  plaintiffs  than  that  law  would  have 
warranted.  We  cannot  grant  a  new  trial  for  this.  (4  Sandf. 
Eep.  67.) 

The  plaintiffs'  counsel,  in  his  fifth  point,  insists  that  the 
jury  should  have  been  charged  in  accordance  with  the 
third,  fourth,  fifth  and  sixth  requests  made  by  him.  He 
objects  also  to  a  portion  of  the  charge,  which  was  not 
made  the  subject  of  an  exception  at  the  trial. 

It  seems  to  me  that,  so  far  as  these  requests  are  not 
substantially  covered  by  the  charge  itself,  they  do  not  arise 
now  in  the  case.  They  are  negatived  by  the  verdict  of  the 
jury,  finding  that  the  defendants  took  the  bills  for  value, 
honestly  believing  them  to  be  the  property  of  the  company. 

It  is  scarcely  necessary  to  say  that  the  verdict  of  the 
jury  cannot  be  set  aside  as  being  unwarranted  by  the  tes- 
timony. 

The  subject  of  the  seventh  point  of  the  plaintiffs, 
connected  with  the  Statute  of  Ohio,  was  not  noticed  by 
the  learned  counsel  of  the  plaintiffs,  and  no  point  was 
made  by  him  respecting  it. 

The  order  denying  a  motion  for  a  new  trial  muet  be 
affirmed  with  costs. 

BoswoRTH,  Oh.  J.— An  indorsee  of  business  paper,  who 
is  denied  the  character  of  a  bona  fide  holder,  or  of  being  a 
holder  in  good  faith,  merely  because  it  was  indorsed  to  him 
•  as  security  for  the  payment  of  a  usurious  loan,  is  denied  it 
because  he  acquired  his  title  under  a  contract  declared  by 
law  to  be  void,  a  contract  for  the  taking  of  usury,  the 
taking  of  which  is  declared  to  be  a  misdemeanor,  and  pun- 
ishable as  such.  In  other  words,  the  law  does  not  regard 
him  as  a  holder  in  good  faith,  and  in  the  usual  coarse  of 
business,  because  he  acquired  his  title  under  an  illegal 
and  prohibited  contract,  to  which  he  was  a  party. 

But  if  the  usury  law  is  repealed  as  to  contracts  made 
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with  a  corporation,  and  if  the  taking  of  fourteen  per  cent, 
interest  from  a  corporation  is  as  lawful  as  taking  seven 
per  cent.,  then  it  would  seem  to  follow  that  one  who  loans 
money  in  actual  good  faith  to  a  corporation,  on  the  secu- 
rity of  negotiable  paper,  is  not  to  lose  his  title  on  the 
fanciful  construction  that  the  contract  is  valid  as  between 
the  corporation  and  person  lending  to  it,  but  is  void  as 
between  the  latter  and  all  third  persons  whose  rights  mav 
be  affected  by  the  transaction,  if  treated  as  lawful  and  valid. 

It  was  not  intended  that  the  act  of  1850  (chapter  172) 
should  result  in  the  practical  absurdity,  that  the  contract 
with  the  corporation  should  be  deemed  void  as  previously' 
but  that  the  corporation  should  not  be  permitted  to  prove 
that  fact  as  a  defence. 

Neither  was  it  designed  to  make  the  contract  valid  as 
against  the  corporation,  and  at  the  same  time  leave  it,  as 
to  the  lender  to  the  corporation,  a  prohibited  contract  in 
any  respect. 

By  force  of  the  act  of  1850  (chapter  172),  the  lender  to 
a  corporation  at  more  than  seven  per  cent.,  who  holds  its 
obligation  to  repay  the  sum  lent  and  the  interest  agreed 
upon,  may  recover  judgment  for  such  interest  in  the  courts 
of  this  State,  and  collect  the  judgment  by  execution. 

It  is  beyond  the  power  of  the  corporation  to  prevent 
this  result. 

It  seems  to  me  absurd  to  say  that  the  corporation  may, 
within  one  year  after  the  payment  of  such  judgment,  sue 
for,  and  recover  from  the  lender,  the  excess  of  interest 
over  seven  per  cent.,  (3  R.  S.  5th  ed.  72,  §  3,)  or  that  such 
lender  can  be  indicted  and  punished  by  fine  and  imprison- 
ment for  collecting  his  judgment,  (Id.  74,  §  15,)  a  judg- 
ment to  which  he  was  entitled  by  law,  and  which  the  court, 
therefore,  was  bound  to  render  and  execute. 

Inasmuch,  therefore,  as  the  act  of  1850  (chapter  172) 
provides  that  a  corporation  cannot  defend  a  suit  brought 
against  it,  on  the  allegation  that  it  is  brought  on  a  usurious 
contract,  it  in  effect  enacts  that  a  lender  to  a  corporation 
at  more  than  seven  per  cent,  may,  in  an  action  on  such 
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contract,  recover  the  sum  lent  and  the  interest  agreed  to 
be  paid.  Such  an  act,  in  e£S3ot,  necessarily  repeals  all  pre- 
existing laws  giving  to  the  borrower  a  right  to  reeoTer 
back  the  excess  paid  over  seven  per  cent.,  or  declaring  the 
reception  of  over  seven  per  cent,  on  such  contracts  a  mis- 
demeanor. 

A  law  giving  the  right  to  enforce  the  contract  and 
recover  interest  at  the  stipulated  rate,  by  necessary  impli- 
cation repeals  any  and  all  laws  making  it  unlawful  to  stipu- 
late for  and  actually  receive  more  than  seven  per  cent. 

This  view  of  the  import  of  the  act  is  sustained  not  only  by 
the  emphatic  and  pertinent  remarks  made  by  several  judges 
in  Curtis  v.  Leavitt,  15  N.  Y.  85,  and  by  Pratt,  J.,  in  SfnUh- 
em  Life  Ins.  and  Trust  Co.  v.  Packer  et  al.j  17  N.  Y.  52,  to  the 
effect  that  it  is  a  partial  repeal  of  the  usury  laws,  but  also 
by  the  propositions  actually  decided.  The  statute  was 
designed  to  establish  a  principle,  a  rule  of  law  applicable 
to  a  class  of  contracts,  and  not  an  anomalous  rule  of  practice^ 

I  therefore  conclude  that  the  contract  between  the 
defendants  and  the  Ohio  Life  Insurance  and  Trust  Co.  is 
as  valid  as  if  the  loan  had  been  made  at  seven,  per  cent., 
and  that  the  imputation  to  the  defendants  of  not  being  bona 
fide  holders,  is  no  more  predicable  of  a  contract  -reserving 
fourteen,  than  of  one  reserving  seven  per  cent,  interest. 
'  The  judgment  pronounced  in  the  Hungerford  Bank  v. 
Z%e  Potsdan  and  Wat.  Railroad  Co.  (19  How.  Pr.  36),  does 
not  necessarily  involve  the  decision  of  any  question  adverse 
to  the  views  I  have  stated. 

It  was  considered  as  settled  law,  prior  to  the  passage  of 
the  act  of  1850  (ch.  112),  that  the  discount  or  purchase 
of  an  indorsed  note,  having  no  previous  legal  inception  or 
validity,  at  a  greater  rate  of  interest  than  seven  per  cent., 
made  the  note  void  for  usury,  {^ehy  v.  Rapelye,  1  Hill,  9.) 
A  statute  which  repeals  the  usury  laws  as  to,  or  declares 
them  inapplicable  to  the  makers  of  negotiable  paper,  or  to  the 
contracts  of  a  specified  class  of  persons,  would  not  affect  the 
separate  and  independent  contract  of  the  indorsery  or  the  con- 
tract of  any  person  uot  included  within  the  specified  class. 
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The  contract  of  an  accommodation  indorser  is  his  own 
contract  alone,  and  not  that  of  his  principal.  The  sepa- 
rate contract  of  the  accommodation  indorser,  or  other 
surety,  whether  cotemporaneous  with,  or  subsequent  to, 
that  made  by  his  principal,  may  be  void,  as  contravening 
the  usury  laws ;  while  that  of  the  principal  is  valid,  as  not 
reserving  more  than  seven  per  cent. ;  or  by  force  of  some 
act,  making  it  legal  though  a  greater  interest  was  received. 

The  securities  taken  by  the  defendants  were  valid,  and 
obligatory  upon  the  parties  to  them  when  received ;  and 
the  question  arises  as  to  the  right  of  the  defendants  to 
enforce  them,  if  their  title  is  established. 

As  to  the  power  or  authority  of  the  borrowing  corpora* 
tion  to  make  a  valid  pledge  of  the  bills  owned  by  the 
plaintiffs,  to  secure  the  payment  to  the  defendants  of  the 
Bums  they  lent,  it  is  sufficient  to  say  that  the  defendants' 
title  does  not  depend  upon  the  fact  of  there  being  any 
actual  authority  from  the  plaintiffs  to  pledget  That  ques- 
tion has  no  more  pertinency  now  than  if  the  loan  had  been 
made  at  seven  per, cent. ;  or  than  it  has  where  negotiable 
paper,  lost  or  stolen,  has  been  passed  to  persons  claiming 
to  be  bona  Jide  holders.  The  defendants'  title  depends 
upon  the  question,  whether  they  are  holders  in  actual  good 
faith,  for  value  paid  before  the  maturity  of  the  paper  in 
question.  The  jury  have  found  that  they  are  such  holders. 
They  must  be  treated  as  being  such  holders,  and  having 
acquired  a  title  valid,  as  against  the  plaintiffs;  unless  the 
law  imputes  to  them  the  character  of  v^la  fidt  holders, 
solely  because  the  loan  they  were  taken  to  secure  was 
made  upon  an  agreement  reserving  fourteen  per  cent,  inte- 
rest. The  act  of  1850  (ch.  172),  if  the  views  already 
stated  are  correct,  prevents  any  such  result. 

If  the  evidence,  as  to  the  rate  of  interest  for  which  the 
defendants  stipulated  was  rightly  excluded,  as  I  think  it 
was,  the  jfLdgment  should  be  affirmed.  The  other  excep- 
tions taken  I  regard  as  untenable. 

Order  affirmed. 
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WiLMOT  et  al,  V,  Richardson  et  al. 

1.  TLd  plaintiffs  sold  and  delivered  to  one  P..  in  New  York,  1,897  barrels  of 
floor,  and  P.  consigned  the  flour  to  defendants,  In  Lirerpbol,  for  sale, 
tfarongh  defendants'  bouse  in  New  York,  receiving  adyances  thereon,  and 
on  other  flour  similarly  consigned,  amounting  in  all  to  8,164  barrels.  The 
plaintiffs  claiming  that  the  flour  had  been  sold  to  be  paid  for  in  cash  on 
delivery,  and  on  P.'s  representation  that  the  defendants  were  to  advance 
cash  for  the  same,  and  on  other  representations  of  P.  alleged  to  be  fraudu- 
lent;  with  knowledge  of  all  the  facts,  and  afl»r  the  defendants  h^  refused 
to  pay  any  part  of  the  price  due  fVom  P.  to  the  plaintiffs,  accepted  an  order 
drawn  in  their  favor  by  P.  on  the  defendants,  (which  order  was  accepted  \fy 
the  defendants,)  and  directed  them  to  pay  to  the  plaintiflb  the  proceeds  of 
sales  of  the  8,164  barrels  of  flour,  after  deducting  defendants'  adraacet  and 
their  charges,  to  amount  of  $10,115.12,  P.  stipulating,  in  writing,  at  the  foot 
of  the  order,  that  no  flirther  advances  should  be  made  to  him.  Three  days 
thereafter  the  plaintiffs  sued  out  an  aitachmmt  against  P.  on  eo»f racf ,  with 
a  view  to  get^he  Liverpool  proceeds,  and  charged  in  their  affidavitii  that 
they  sold  and  delivered  the  goods  to  P.,  on  his  promise  to  pay  cash  on  the 
delivery.  The  defendants  subsequently  sold  the  8,164  barrels  of  flour,  and 
paid  the  proceeds,  over  the  specified  amount  of  advances  and  charges,  to 
the  plaintiffs,  who  accepted  the  same,  and  gave  a  receipt  therefor,  expressed 
to  be  *'  in  f^U  of  proceeds  of  sales  of  flour,  as  per  your  acceptance  of  P.'s 
order  in  our  favor."  Heldj  that  plaintiffs  could  not  subsequently  maintain 
an  action  against  the  defendants,  either  for  a  conversion  of  the  flour  by 
reason  of  their  having  sold  it.  or  to  recover  the  moneys  obtained  for  it,  ar 
for  so  much  money  had  and  received  by  the  defendants  to  the  plaintiflb'  use. 
(Before  Boswoeth,  Gh.  J.,  and  Hoffxan  and  Robkrtsoh,  J.  J.) 
Heard  December  11,  decided  February  16, 1861. 

Exceptions  ordered,  at  the  trial  had  February  15,  1858, 
before  Mr.  Justice  Woodruff,  and  a  jury,  to  be  first  heard 
at  general  term.  The  plaintiffs  are  John  Wilmot^  William 
Gooderham^  William  P,  Rowland^  and  James  G.  Worts.  They 
composed  the  firm  of  **  J.  Wilm^tif  Co"  were  large  dealers 
in  1854  in  Canada  flour,  J.  Wilmol  was  the  only  partner 
in  New  York ;  John  W.  Hull,  was  their  managing  agent ; 
the  other  partners  resided  at  Toronto,  and  conducted  the 
business  of  the  firm  at  that  place. 

The  defendants  are  Thomas  Richardson^  James  Spence, 
and  Edward  F.  Paton.    They  did  business  at  New  York 
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under  the  firm  name  of  '^  J%om€Ls  Richardson  Sf  Co,,'^  and  at 
Liverpool,  nnder  the  name  of  ''  Richardson,  Spence  &  Co.'' 
At  the  time  of  the  sale  of  the  flour  in  question,  Samuel 
Emmons  was  their  clerk,  but  subsequently,  became  one  of 
their  firms.  The  defendants  were  in  the  shipping  trade ; 
obtained  consignments  of  flour  to  their  Liverpool  house ; 
and  made  advances  on  the  same. 

The  complaint  alleges  that  one  Walter  Patterson,  in 
May,  1854,  bought  of  Wilmot  &  Co.,  1,897  bbls.  flour  for 
$15,104.87,  to  be  paid  in  cash  on  delivery,  representing 
that  it  was  for  Richardson  &  Co.,  and  that  they  ''were  to 
advance  the  cash  for  the  same.''  TUat  Wilmot  &  Co.,  on 
11th  May,  delivered  the  flour  on  board  ship,  aad  on  12th 
May  handed  ship's  receipts  to  Patterson,  *'  who  promised 
to  get  the  m^mey  from  Richardson  if  Co,  at  onccj  and  to  pay 
over  the  cash  to  the  plaintiffsJ^  That  on  13th  May,  Patter- 
son paid  $5,000,  stating  that  Richardson  A  Co.  ''  refused  to 
advance  the  money  as  they  had  promised.^^  That  Richardson 
&  Co.  had  already  received  the  ship's  receipts  from  Patter- 
son {  and  Wilmot  &  Ce.,  on  same  13th  May,  threatened 
them  to  stop  tlie  flour,  if  the  cash  was  not  paid  according, 
to  agreement ;  but  they  replied  that  the  ship  had  already 
sailed,  and  that  they  need  not  be  alarmed,  as  the  money 
would  be  paid.  That  this  threat  and  response  were 
repeated  on  15th  May.  That  J.  Wilmot  met  Patterson  by 
appointment  at  Richardson  &  Co.'s  office,  May  l7th,  ''  for 
the  purpose  of  receiving  the  balance,"  when  Richardson 
claiming  to  be  busy,  requested  him  to  call  at  12  o'clock. 
That  Wilmot  called  accordingly,  but  in  the  interim,  Pat- 
terson, having  been  induced  so  to  do  by  the  agency  of 
Richardson  &  Co.,  sailed  for  Europe  in  great  haste,  all  of 
which  Richardson  &  Co.  then  carefully  concealed  from 
Wilmot  A  Co.  That  Richardson  A  Co.  then  ofiered  to  pay 
Wilmot  &  Co.  the  balance  which  might  be  due  from  them 
to  Patterson,  if  released,  which  offer  Wilmot  k  Co.  declin- 
ed. That  Richardson  &  Co.  subsequently  made  certa  in 
payments,  leaving  a  balance  of  $7,648.96.  That  Richard- 
son &  Co.  got  possession  of  the  flour,  well  knowing  all  the 
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said  facts,  and  contrived  this  method  of  obtainiDg  payment 
of  a  prior  debt  from  Patterson. 

The  defendants'  CTiawerj  first,  pnta  in  issue  the  whole 
complaint,  except  the  existence  of  their  own  fum,  and  that 
Wilmot  and  Patterson  called  when  Richardson  was  busy, 
at  aboat  10  o'clock,  A.  M.,  on  l7th  May. 

The  defendants  answered,  secondly^  that  they  agreed  to 
advance  Patterson  $7  per  barrel  on  flour  shipped  by  him 
to  Richardson,  Spenee  &  Co«,  of  Liverpool ;  that  between 
28th  April  and  12th  May,  1854,  he  accordingly  shipped 
8,164  barrels  flour,  and  delivered  the  bills  of  lading,  Aa. 
to  Richardson  &  Co.,  and  took  the  following  advances : 

1854^  April  29, $19,000  00 

May    1, 3,388  00 

"      3, 5,000  00 

"       8, 5,000  00 

*•      9, 13,279  00 

"     10, 5,329  90 

"     12, 6,661  10 

That  on  17th  May,  1854,  they ^koeepted  Patterson's  order 
•  in  favor  of  Wilmot  &  Co.,  for  the  net  proceeds  of  the 
8,164  barrels  flour,  after  deducting  advances  and  charges, 
and  that  subsequently,  on  September  13th,  1854,  they  paid 
over  such  net  balance  to  Wilmot  &  Co.,  taking  their 
reoeipt,  expressed  to  be  **  balance  in  full  of  proceeds  of 
sales  of  flour,  as  per  your  acceptance  of  Walter  Patterson's 
order  in  our  favor." 

That  Richardson  &  Co.  acted  in  good  &ith,  in  the  usual 
course  of  business,  without  knowledge  whence  the  flour 
was  obtained,  and  that,  *'  with  full  knowledge  of  all  the 
circumstances,"  Wilmot  &  Co.  sued  Patterson  for  the  price 
of  the  flour. 

It  was  proved  that  the  counting  rooms  of  these  two  New 
York  firms  were  very  near  together ;  each  could  be  seen 
from  the  other. 

Patterson  began  to  deal  with  Wilmot  &  Co.  in  April, 
1854.     He  had  known  Mr.  Richardson  five  or  six  years. 
In  the  spring  of  1854,  and   prior  to  May^  Patterson 
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engaged  largely  in  parchasing  flour;  purchasing  in  New 
York,  and  shipping  to  London  and  Liverpool  for  sale. 
Several  of  these  purchases  were  from  Wilmot  &  Go. 

On  May  6th,  1854,  Hull,  the  agent  of  Wilmot  A  Co., 
through  McKeanj  a  broker,  sold  to  Patterson  1,897  barrels 
flour  at  11.931  per  barrel.  Total  price,  $15,104.87.  On 
ICay  11,  an  invoice  was  delivered  to  Patterson.  Wilmot  & 
Co.,  by  order  of  Patterson,  sent  200  barrels  on  board  the 
Dacotahy  and  1,697  barrels  on  board  the  Washmgtan.  The 
ships'  receipts  for  these  were  in  Wilmot  &  Co.'s  hands  on 
Thursdayy  May  11.  Hull  and  Wilmot  testify  that  on  Fri- 
day,  May  12,  Patterson  first  sent  his  clerk  to  Wilmot  & 
Co.'s  office,  then  went  himself,  and  finally  went  with  Mc£ean 
to  get  the  ships'  receipts;  that  Wilmot  &  Co.  declined 
giving  them  without  the  money ;  that  Patterson  said  *'  he 
could  not  pay  unless  he  had  the  ships'  receipts ;"  that 
"McKean  said  it  would  be  all  right,  but  the  bills  of  lading 
could  not  be  had  without  the  ships'  receipts ;  we  cannot 
get  the  money  without  the  ships'  receipts ;  the  flour  was 
consigned  to  Thomas  Richardson  &  Co. ;  the  money  was  to 
come  from  Richardson,  and  he  could  not  get  it  without  the  . 
ships'  receipts."  That  at  length,  Hull,  acting  for  Wilmot 
A  Co.,  in  presence  of  J.  Wilmot,  said  to  McKean  that 
they  would  ^'  trust  him  with  the  receipts  to  go  to  Richard- 
son's, and  that  he  should  bring  them  back  if  he  did  not 
get  the  money." 

This  evidence  is  relied  on  by  the  plaintiSis  either  as 
proving  that  there  was  no  delivery  to  Patterson  at  all,  or 
as  proving  that  the  delivery  was  cwtdiHonal.  Patterson, 
who  was  a  witness  for  the  plaintiff's,  testifies  differently, 
and  denies  all  fraud. 

The  ships'  receipts  were  not  returned,  and  Patterson 
never  made  any  payment,  except  a  check  for  $5,000,  left 
for  J.  Wilmot  &  Co.,  on  Saturday,  13th  May,  when  he  was 
leaving  on  a  visit  to  Philadelphia,  where  his  wife  and  family 
resided. 

Patterson  consigned  the  flour  in  question  and  other  flour 
to  Richardson,  Spence  &  Co.,  the  defendants'  firm  in  Liver- 
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pool,  through  the  New  York  branch,  taking  up  .adYances 
from  the  latter.  The  whole  of  this  dealing  is  shown  in  an 
account  dated  May  16,  1854.  From  these  accounta  it 
appears  that  the  advances  to  Patterson  on  this  particular 
flour  were  made  on  May  9th,  three  days  before  the  shaping 
receipts  were  handed  to  him.  Invoices  were  received 
before  the  9th.  Richardson  &  Co.  made  a  further  advance 
on  the  12th,  when  they  received  the  bills  of  lading. 

Patterson  not  having  paid  for  the  flour,  and  having  gone 
to  Philadelphia  on  Saturday,  May  13th,  without  making 
full  provision  for  payment,  Wilmot  &  Co.  became  uneasy, 
and  Hull  went  after  him  to  Philadelphia.  Patterson 
returned  to  New  York  on  Monday  or  Tuesday,  and  on 
Wednesday,  the  l7th,  at  noon,  left  for  Europe  by  steamer, 
without  prior  notice  to  Wilmot  &  Co. 

Before  parting  with  the  ships'  receipts,  Wilmot  &  Co. 
had  notice  "that  the  flour  was  to  be  consigned  to  the 
defendants'  Liverpool  house"  through  their  New  York 
branch.  On  Tuesday,  May  16,  1854,  J.  Wilmot  called  at 
Richardson  &  Co.'s,  and  saw  Nimmons.  He  saw  Richard* 
son  &  Co.'s  account  of  the  advances  in  their  books,  and 
received  a  correct  copy  of  it.  He  perceived  that  the 
advances  had  been  made  before  he,  Wilmot,  had  parted 
with  the  ships'  receipts.  "  I  told  him,"  says  Mr.  Wilmot, 
"  that  it  appeared  to  me  that  he  had  taken  my  flour  to  pay 
Patterson's  debt."  Richardson  &  Co.'s  full  account  of  the 
consignments  and  advances,  as  rendered  by  them  to  Patter- 
son on  May  16,  was  also,  either  on  that  or  the  next  morn- 
ing, exhibited  by  Patterson  to  J.  Wilmot,  and  he  took  a 
copy  of  it. 

Patterson's  order  in  favor  of  Wilmot  &  Co.  on  Richard- 
son &  Co.  for  the  net  proceeds  of  all  their  sales  was  pro- 
duced.   It  was  in  the  following  words : 

"Messrs.  Thomas  Richardson  &  Co.  will  please  pay  over 
to  Messrs.  John  Wilmot  &  Co.,  or  order,  the  proceeds  of 
sales  of  8,164  barrels  flour  shipped  to  Richardson,  Spence 
&  Co.,  Liverpool,  after  deducting  advances  made  me,  and 


NEW  YORK— FEBRUARY,  1861.  575 

WUmot  ▼•  Richardson. 

your  charges,  to  the  amount  of  ten  thousand  one  hundred 
and  fifteen  dollars  and  twelve  cents. 

"  WALTER  PATTERSON. 

'^Itis  understood  that  no  further  advances  have  been 

« 

made  further  than  stated  in  account  rendered  by  Messrs. 
Thos.  Richardson  &  Co.,  nor  shall  be  hereafter  made  unless 
with  the  consent  of  J.  Wilmot  &  Co.  by  written  order,  said 
account  being  dated  May  16th,  1854,  being  an  advance  on 
above-named  flour,  say  8,164  barrels. 

**  WALTER  PATTERSON." 
A  letter  from  Richardson  &  Co.  to  Wilmot  &  Co.,  accept* 
ing  this  order,  was  produced.    It  was  in  the  following 
words : 

"  15  Broadway,  New  York,  May  17,  1854. 
''Messrs.  John  Wilmot  &  Co. — Gentlemen:  We  have 
received  orders  from  Mr.  Walter  Patterson  to  pay  to  you, 
or  your  order,  the  proceeds  of  sales  of  eighty-one  hundred 
and  sixty-four  barrels  of  flour  consigned  through  us  to 
Messrs.  Richardson,  Spence  &  Co.,  Liverpool,  after  deduct- 
ing his  indebtedness  to  us  against  same,  and  we  have  now 
to  inform  you  that  we  accept  above-named  order,  and  have 
written  Messrs.  Richardson,  Spence  &  Co.,  Liverpool, 
informing  them  of  this  order  and  requesting  them  to  hold 
all  proceeds  of  said  flour  sabject  to  our  order  only. 

"  Yours,  respectfully, 
"P  pro  THOS.  RICHARDSON  &  CO., 

"  Samuel  Nimmons." 
The  proceeds,  amounting  to  $2,811.27,  were  duly  paid 
over  on  September  13,  1854,  and  duly  receipted  for  by  J. 
Wilmot,  personally,  as  "  balance  in  full  of  proceeds  of  sales 
flour,  as  per  your  acceptance  of  Walter  Patterson's  order 
in  our  favor." 

On  20th  May,  1854,  after  J.  Wilmot  knew  all  that  he 
now  pretends  to  know,  after  he  had  received  and  filed 
Richardson  A  Co.'s  letter  of  acceptance,  he  sued  out  an 
attachment  against  Patterson  an  contract,  with  a  view  to 
get  the  London  proceeds,  charging  in  his  affidavit  that  the 
plaintiff's  sold  and  delivered  the  flour  to  Patterson  on  his 
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promise  to  pay  cash  an  the  day  of  the  delivery.  The  only 
fraud  alleged  was  the  secret  departure  of  Patterson  for 
Europe  witii  intent  to  defraud  creditors  or  avoid  process. 

At  the  close  of  the  evidence,  the  complaint  was  dismissed 
and  the  plaintiffs  excepted.  Exceptions  taken  to  decisions 
on  question  of  evidence,  are  stated  in  the  opinions.  Some 
further  details  of  evidence  will  also  be  found  in  the  opin- 
ions. The  plaintiffs'  motion  for  a  new  trial  on  the  excep- 
tions taken,  was  ordered  to  be  first  heard  at  general  tenn. 
The  report  of  this  case,  on  a  previous  trial  of  it,  is  in  6 
Duer,  328. 

Edwards  Pierrepontf  for  Plaintiffs. 

Charles  <y  Conors  for  Defendants. 

Robertson,  J. — Upon  the  question  of  a  conditional 
delivery  of  the  merchandise  which  forms  the  subject  of 
controversy  in  this  case,  my  views  coincide  with  those  of 
the  learned  judge  before  whom  the  case  was  tried.  If  the 
delivery  of  the  ships'  receipts  to  McKean  was  conditional, 
and  he  was  not  at  liberty  to  part  with  them  unless  he  got 
the  money,  then  the  plaintiffs  did  not,  by  that  delivery 
alone,  lose  their  right  to  reclaim  the  merchatidise  from  any 
one  who  took  it  with  notice  of  such  condition,  or  who  did 
not  advance  anything  on  the  faith  of  Patterson's  posses- 
sion of  the  merchandise,  receipts,  or  bills  of  lading.  A 
previous  advance,  in  reliance,  merely,  upon  the  promise  of 
Patterson  that  he  would  place  such  merchandise  in  the 
defendants'  possession,  would  not  be  sufficient  to  protect 
it  against  such  reclamation ;  Keelerv.  Field  (I  Paige,  312); 
Haggerty  v.  Duane  (1  Paige,  321,)  and  cases  cited  by  plain-  « 
tiffs'  counsel;)  and  subsequent  advances  upon  the  faith, 
merely,  of  other  flour  and  other  bills  of  lading,  against 
which  it  was  charged,  would  not  protect  this  flour  against 
the  plaintiffs'  reclamation.  But  I  think  there  are  other 
facts  in  the  case  which  have  a  strong  bearing  upon  tbe 
question  of  the  conditional  delivery  of  the  bills  of  lading, 
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the  effect  of  euch  bills  in  inducing  the  defendants  to  make 
advances^sand  the  sanction  bj  the  plaintiffs  of  the  delivery 
of  snch  bills. 

'  The  complaint  alleges  that  the  flour  in  question  waa  sold 
upon  the  representation  of  Patterson,  that  the  defendants 
were  to  advance  the  price,  and  that  the  holder  knew  it. 
It  further  alleges,  that  ''on  the  I2th  of  May,  1854,  'the 
plaint^  handed  the  ships^  receipts  to  Patterson,  who  promised 
to  get  the  money  from  the  defendants,^  and  pay  it  to  the  for- 
fner;  but  that,  on  the  next  day,  '  he  paid  only  5,000  dollars 
instead  of  the  amount  agreed;^  and  stated  'that  the  defen- 
dants refused  to  advance  the  money  J* "  The  advances  made  by 
the  defendants  to  Patterson  were  all  made  under  a  general 
agreement  by  the  former  to  advance  seven  dollars  a  barrel 
on  all  flour  shipped  by  him  ;^  which  agreement  was  made 
on  the  29th  of  April,  1854.  On  the  5th  of  May,  following, 
the  flour  in  question  was  sold  by  a  broker  (McKean)  to 
Patterson  for  the  plaintiffs,  and  a  sold  note  delivered  to 
him.  From  that  day  until  the  11th  was  consumed  in  ship- 
ping the  flour  on  board  of  a  vessel  bound  for  Liverpool. 
On  the  9th  of  May,  during  the  time  of  such  lading,  the 
defendants,  pursuant  to  their  agreement  in  April,  advanced 
to  Patterson  upon  such  flour  an  amount  equal  to  that  agreed 
upon.  Before  the  12th,  they  advanced  no  other  moneys  to 
him  upon  the  shipment  of  flour.  On  the  12th  of  May,  the 
plaintiffs'  clerk  (Hull),  with  the  assent  of  the  plaintiff 
Wilmot,  delivered  to  the  broker  who  sold  the  flour  the 
ships'  receipts  therefor,  directing  him  "  to  bring  them  back 
if  he  did  not  get  the  money;"  he  having  stated  that  ''he 
could  not  get  the  money  without  them,  and  that  the  defen- 
dants were  to  advance  it."  After  such  broker  left  with 
the  receipts,  Wilmbt  told  his  clerk  ''he  had  been  taking  a 
risk."  On  the  same  day,  Patterson  got  them  from  the 
broker — under  what  circumstances  does  not  appear  — 
exchanged  them  for  bills  of  lading  of  the  same  merchan- 
dise, and  delivered  them  to  the  defendants;  who,  upon 
such  delivery,  paid  him  over  6,600  dollars  as  advances 
upon  other  flour.     The  next  day  he  gave  the  plaintifib  a 
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check  for  5,000  dollars,  which  was  paid.  The  vessel  having 
sailed  on  the  13th  or  14th  of  May,  the  plaintiff  Wilmot — 
on  the  16th  of  May,  on  being  shown  at  his  request,  by  Mr. 
Nimmons,  who  was  interested  in  the  defendants'  firm^  their 
account  with  Patterson  in  their  books — said,  ^^  it  appeared 
to  him  that  they  had  taken  his  flour  to  pay  Patterson^s  debt;^' 
but  he  took  a  memorandum  of  the  payments,  on  which  the 
advances,  on  the  9th  of  May,  appeared.  Nothing  was  then 
said,  so  far  as  appears,  of  the  ships'  receipts  or  bills  of 
lading,  or  their  wrongful  delivery;  nor  was  any  claim 
made  for  the  restoration  of  the  goods  or  bills  of  lading. 
On  the  next  day  (the  14th),  the  plaintiff,  Wilmot,  received, 
without  returning  it,  an  acceptance,  by  the  defendants,  of 
Patterson's  order  on  them  for  the  proceeds,  deducting  the 
defendants'  advances,  of  the  sale  of  the  flour  in  question, 
and  other  merchandise,  by  the  defendants  in  Liverpool ;  at 
•the  foot  of  which  he  himself  drew  a  form  of  limitation  of 
the  amount  of  the  advances.  On  the  20th,  three  days 
afterwards,  he  took  out  an  attachment  against  Patterson ; 
and,  in  the  affidavit  to  obtain  it,  swore  that  he  delivered 
the  flour  to  Patterson  on  the  12th  of  May,  which  was  the 
very  day  on  which  the  broker  obtained  the  ships'  receipts. 
Wilmot  also  applied  to  a  Mr.  Wallace  on  the  18th  of  May, 
after  Patterson  left  for  Europe,  to  hold  surplus  proceeds 
of  sales  for  his  benefit ;  and  said  that  Patterson  had  given 
him  an  order  for  the  surplus  proceeds  of  flour  consigned  by 
him  to  the  defendants.  There  is  no  evidence  in  the  case 
that  the  defendants  ever  had  any  notice  of  any  impro- 
priety in  the  mode  of  obtaining  the  bills  of  lading,  or  that 
the  plaintiffs  ever  demanded  them  or  the  flour. 

Under  these  circumstances,  it  is  too  late  for  the  plaintiffs 
to  set  up  any  absence  of  authority  on  their  part  to  Mo-  ^ 
Kean  or  Patterson  to  deliver  the  bills  of  lading,  or  that 
the  defendants  were  not  bona  fide  purchasers  after  the 
goods  were  sold  with  their  own  fell  knowledge.  It  does 
not  appear  precisely  in  what  capacity  the  broker  received 
the  bills  of  lading,  whether  as  agent  of  the  plaintiffs  or 
Patterson ;  he  had  an  interest  in  completing  the  transac- 
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tion  which  he  had  began,  and' as  there  had  been  a  previous 
refusal  to  deliver  .to  Patterson,  it  would  seem  that  he  was 
looked  upon  as  at  most  an  indifferent  party,  but  clothed 
with  authority  at  least  to  use  the  receipts  to  get  the 
money,  and  to  such  an  extent  as  to  induce  Wilmot  to 
believe  he  was  running  a  risk  in  giving  it  to  him.  Why  the 
latter  should  part  with -the  custody  of  such  receipts  to  the 
broker,  as  an  agent  of  the  buyers,  instead  of  completing  the 
delivery  by  tendering  them  and  demanding  the  price, 
remains  a  mystery ;  but  he  did  so,  at  the  hazard  of  fur- 
nishing Patterson  with  the  means  of  deceiving  the  defend- 
ants. Although  it  does  not  appear  how  Patterson  obtained 
the  receipts,  or  what  passed  on  his  delivery  of  the  bills  of 
lading  to  the  defendants,  there  can  be  no  doubt,  from  the 
evidence  already  alluded  to,  that  when  Wilmot  told  the 
defendants  they  had  taken  his  flour  to  pay  a  debt  to  them, 
he  knew  that  they  had  the  bills  of  lading,  and  when  he 
drew  the  qualification  to  Patterson's  order  for  the  proceeds, 
that  the  money  paid  by  Patterson  to  him  came  from  them, 
because  at  the  last  period  he  had  the  account  before  him. 
Silence  under  such  circumstances  as  to  a  condition  of  the 
delivery  of  the  ships'  receipts,  clearly  ought  to  work  an 
estoppel  against  the  plaintiffs  as  to  such  condition ;  for 
their  claim  to  the  flour  was  based  on  the  non-payment  of 
the  price,  not  on  any  conditional  delivery  of  the  bills  of 
lading,  or  ships'  receipts.  The  defendants  completed 
their  advances  on  the  12th  of  May,  (without  which  the 
plaintiffs  probably  would  never  have  received  the  five 
thousand  dollars  paid  on  the  13th  of  May,  and  which  they 
were  bound  to  believe  came  from  the  defendants,)  upon 
the  strength  of  receiving  such  bills  of  lading;  without 
receiving  them,  they  might  have  refused  to  make  the  last 
installment  of  such  advances,  and  claimed  that  the  agree- 
ment, being  entire  to  advance  on  all  flour  generally, 
although  the  advances  were  applied  upon  particular  mer- 
chandise, they  having  the  flour  in  their  possession,  might 
retain  it  or  its  proceeds  for  a  general  balance  due  to 
them  as  factors.    The  plaintiffs,  therefore,  having  furnished 
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Patterson  with  the  means  of  deceiving  the  defendants,  as 
between  two  equally  innocent  parties,  ought  to  be  the 
sufferers.  But  the  case  is  not  left  to  any  such  estoppel 
alone,  however  strong,  for  the  plaintiffs  agreed  to  authorize 
the  defendants  to  sell  the  flour,  and  to  receive  the  proceeds 
of  it  when  so  sold,  and  other  merchandise,  after  deducting 
the  defendants'  advances  in  part  payment,  of  the  ampunt 
due  from  Patterson,  there.by  waiving  all  condition  in  the 
delivery ;  for  such  will  be  found  to  be  the  legal  result  of 
the  order  of  Patterson  for  such  proceeds,  the  acceptance 
of  it  by  the  defendants,  the  retention  of  such  acceptance 
by  the  plaintiff,  Wilmot,  and  his  receipt  of  the  13th  of 
September,  1854. 

There  can  be  no  doubt  what  order  and  acceptance  is 
meant  in  the  receipt  of  September  13th,  and  still  less  that 
the  plaintiffs  were  bound,  by  the  receipt  of  such  accepted 
order  and  its  proceeds,  to  do  something  in  return,  which 
was  to  perform  the  tacit  condition  on  which  it  was  deliv- 
ered. Any  previous  dissatisfaction  with  such  order  is 
entirely  merged  in  the  accepting  both  it  and  its  fruits ; 
indeed  the  appending,  by  Wilmot  himself,  of  a  limitation 
of  the  advances  to  such  order,  would  have  been  inconsist- 
ent with  a  final  intent  to  reject  it ;  the  receipt  and  filing 
of  the  acceptance  is  still  stronger,  if  not  conclusive  evi- 
dence of  the  intent  of  taking  such  acceptance,  for  the 
'  receipt  explains  itself. 

If  the  delivery  of  the  merchandise  or  the  bills  of  lading 
had  been  conditional,  and  the  defendants  not  been  bona 
fide  purchasers,  any  sale  by  them  would  have  been  unauthor- 
ized and  a  tort.  The  title  to  the  property  could  not  be 
changed;  Palmer  v.  Hand,  (13  J.  R.  434;)  Andrew -v.  Die- 
terich,  (14  Wend.  31 ;)  and  the  purchasers  from  the  defend- 
ants would  have  taken  none.  But  the  plaintiffs  could  not 
have  sued  such  purchasers  after  receiving  the  proceeds  of 
the  sale,  as  such,  from  the  persons  selling.  {Outwater  v. 
Dodge,  6  Wend.  397.)  Such  sale  was  clearly  ratified  by 
them,  and  such  ratification  was  effected  by  constituting 
the  defendants  either  agents  of  the  plaintiffs  or  valid  pur- 
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chasers  from  Pattersoiu  Of  the  former  there  is  no 
pretence,  as  this  action  is  not  brought  for  not  accounting 
for  such  sales.  But  there  is  also  the  still  further  fact  that 
the  plaintiffs  were  to  receive  the  proceeds  of  the  sales  of 
other  flour,  as  well  as  their  own ;  and  agreeing  that  the 
defendants'  advances,  on  all  the  flour  should  be  first 
deducted,  they  must  be  held  under  such  circumstances  to 
have  parted  with  something  as  an  equivalent  for  the  right 
thus  acquired  of  holding  the  defendants  accountable  for 
the  proceeds  of  the  sale  of  other  flour.  What  else  could  that 
consideration  under  the  circumstances  have  been,  except 
their  lien,  if  any,  on  the  flour  sold  by  them ;  and  that  not 
meTely  to  the  extent  of  the  money  to  be  received  under 
the  order,  but  entirely?  It  is  not  the  case,  therefore, 
simply  of  a  party  defrauded  receiving  back  part  of  his 
goods  or  payment  of  part  of  the  proceeds,  which  would  not 
affect  his  claim  to  the  rest.  It  is  receiving  the  proceeds  of 
sales,  which  the  plaintiffs  induced  the  defendants  to  make 
and  promised  to  ratify,  provided  the  proceeds  were  paid 
over  to  them,  on  account  of  their  claim  for  their  purchase 
money. 

The  law  follows  the  rules  of  morality  in  such  case,  and 
estops  the  plaintiffs  from  denying  that  ihe  delivery  to  the 
defendants  was  complete,  and  authorized  by  them ;  or  in  any 
way  claiming  a  return  of  the  goods  or  their  value.  The  de- 
duction of  the  defendants'  advances  strengthens  the  argu- 
ment, as  an  admission  that  they  were  a  lien;  and  although 
the  plaintiff,  Wilmot,  refused  to  sign  a  receipt,  discharging 
the  defendants,  he  himself  drew  the  one  actually  signed. 
If  he  supposed  that  he  could  take  whatever  he  could  get  from 
any  source,  and  acknowledge  it  as  derived  therefrom,  and 
still  hold  the  defendants  liable,,  he  was  mistaken  in  his 
view  of  the  law.  He  might  have  done  so  if  dealing  with 
Patterson  alone,  or  if  the  defendants  had  actually  incur- 
red a  liability  to  him ;  but  he  did  not  even  demand  either 
the  goods  or  bills  of  lading  from  them,  so  as  to  make  them 
liable  before  he  received  the  order. 

But  it  is  said  that  the  defendants  were  guilty  of  fraud 
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in  obtaining  possession  of  the  goods  of  the  plaintiffs,  and 
that  the  latter  could  not  be  bound  by  receiving  back  a  part 
of  what  they  had   been   defrauded.     The   difficulty  with 
such  a  proposition  is,  that  the  complaint  does  not  allege, 
or  the  evidence  sustain,  such  a  proposition.     JVb  collusion 
is  alleged  between  the  defendants  and  Patterson  to  bring 
the  case  within  the  principle  of  Allison  v.  Matthieu  (3  J. 
B.  235).     The  complaint  is  not  merely  for  chattels  con- 
verted, or  goods  sold  and  delivered ;  but  is  entirely  special, 
made  up  of  particular  occurrences,  constituting  circum- 
stances of  suspicion  only ;  and  that  only  of  some  covert  act 
or  design  not  expressed.     There  is  no  pretence  of  any 
sanction  by  the  defendants  of  any  fraud  or  false  represen- 
tation of  Patterson,  or  of  any  authority  by  them  to  him 
to  procure  the  flour  for  them,  or  to  make  any  representa- 
tions on  their  behalf,  or  any  ratification  by  them  of  any 
misconduct  of  his.    Under  such  circumstances,  it  is  difficult 
to  see  how  they  could  be  guilty  of  fraud  in  the  purchase 
of  the  goods.     All  pretence  is  equally  absent  of  any  com- 
bination or  fraud  by  the  defendants  to  procure  the  delivery 
of  the  goods,  or  to  get  possession  of  the  bills  of  lading,  or 
of  any  other  fraud,  except  that  of  receiving  the  flour  as 
security  for  an  antecedent  debt ;  knowing,  merely,  that  it 
had  not  been  paid  for.     Such  a  species  of  fraud,  if  one  at 
all,  is  not  incapable  of  being  waived.     The  allegations  in 
the  complaint   consist  principally  of  representations  by 
Patterson  at  the  time  of  the  purchase,  the  delivery  to  him 
of  the  ships'  receipts,  and  the  possession  of  them,  as  well 
as  the  bills  of  lading  by  the   defendants.     It  also  avers 
knowledge  by  the  defendants  at  some  time  (but  when  is 
not  stated)  of  Patterson's  design  to  purchase  the  flour  in 
question,  and  of  his  representations,  and  the  delivery  of  it 
on  the  faith  thereof;  also,  that  the  sale  was  for  cash,  and 
the  price  not  paid.     It  is  true  that  it  contains  a  charge, 
that  it  was  so  contrived,  on  the  part  of  the  defendants,  to 
obtain  such  flour  through  the  aid  of  Patterson,  and  then 
apply  it  to  the  payment  of  a  prior  debt.    But  as  no  general 
mode  of  contrivance  had  been  mentioned,  and  no  special 
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one,  exeept  that  (if  any)  contained  in  the  previous  allega- 
tions, snch  averment  becomes  a  mere  conclusion  of  law, 
and  is  only  equivalent  to  saying,  "whereby  it  was  con- 
trived "  that  the  defendants  should  obtain  the  goods.  It 
is  to  be  taken  rather  as  the  consequence  or  purpose  of  the 
acts  previously  narrated  than  an  independent  charge  of 
fraud. 

There  are  some  allegations  in  the  complaint  of  artifices 
used  by  the  defendants  to  conceal  from  the  plaintiffs  an 
intended  departure  of  Patterson  for  Europe,  and  sugges- 
tions by  them  to  him  so  to  absent  himself;  but  for  what 
purpose  is  not  stated ;  and  it  is  difficult  to  perceive  the 
connection  of  such  allegations  with  any  fraud  charged* 
Patterson  did  not  accompany  the  goods  on  the  voyage ;  and 
he  afterwards  returned.  It  is  not  very  plain  how  his  bodily 
presence  would  have  better  enabled  the  plaintiffs  to  have 
recovered  their  goods,  or  their  value,  if  entitled  to  them 
or  it.  They  might,  possibly,  have  arrested  and  otherwise 
punished  him;  but  that  would  not  have  compelled  the 
defendants  to  have  delivered  the  goods  which  had  previ- 
ously departed,  or  make  compensation  for  them.  Although 
such  acts,  like  all  other  evidence  of  clandestinity,  might, 
if  proved,  be  circumstances  of  suspicion  of  some  undefined 
intended  wrong,  they  do  not  attach  themselves  to  any  par- 
ticular fraud  charged,  and  may,  therefore,  be  disregarded. 

Apart,  therefore,  from  any  knowledge  by  the  defendants 
of  a  misrepresentation  by  Patterson,  at  the  time  of  his 
purchase,  that  the  former  were  to  advance  the  whole 
purchase  money,  and  of  any  fraud  by  him  in  obtaining  the 
ships'  receipts,  or  delivering  them  to  the  defendants,  the 
case  stands  simply  upon  the  receipt  by  the  latter  of  bills 
of  lading,  for  goods^  which  they  knew  to  have  been  bought 
from  the  previous  owner  for  cash,  and  not  to  have  been 
paid  for.  This  would,  at  most,  make  the  delivery  condi- 
tional, and  exclude  a  charge  of  fraud.  Now  there  is  not 
a  particle  of  evidence  in  the  case  to  which  we  have  been 
referred,  or  that  I  have  been  able  to  find,  even  in  the 
testimony  of  the  plaintiff  Wilmot  himself,  that  the  defen- 
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dants  ever  knew  of  any  representation  by  Patterson  of  an 
intended  advance  by  them  of  all  the  purchase  money ;  or 
how,  or  upon  what  condition,  he  obtained  the  biDs  of 
lading.  Still  farther  than  this ;  it  does  not  appear  that 
Patterson  ever  made  any  representation  until  after  the  sale 
to  him,  or  before  he  obtained  the  ships'  receipts ;  that  the 
defendants  were  to  advance  the  whole  purchase  money,  so 
that  the  sale,  at  least,  was  not  made  on  such  representa- 
tions ;  and  it  may  be  remarked  that,  as  the  complaint  itself 
alleges,  that  the  plaintiffs  ^*  handed  the  ships'  receipts  to 
Patterson,  who  promised  to  get  the  money ;  the  plaintiffs 
would  hardly  be  permitted  to  vary  this  by  evidence,  so  as 
'to  establish  that  they  were  delivered — not  upon  a  promise, 
but  a  condition  not  to  he  delivered  without  pdkjment  of  the 
money. 

As,  therefore,  there  was  no  evidence  of  any  such  fraud 
in  this  case  as  would  make  the  defendants  privy  to  the 
original  fraudulent  purchase,  or  a  subsequent  fraudulent 
delivery  of  the  evidences  Of  title,  there  was  no  such  lia- 
bility for  any  fraud  by  the  defendants  to  the  plaintiffs,  at 
the  time  of  the  delivery  of  the  order  of  the  14th  of  May 
to  the  latter,  as  to  prevent  the  acceptance  of  such  order 
and  its  fruits  by  the  receipt  of  the  13th  of  September, 
1854,  from  operating  as  a  waiver  of  all  claims  against  the 
defendants.  Indeed,  the  charge  of  fraud,  if  it  consisted 
only  of  a  contrivance  by  the  defendants  to  obtain  posses- 
sion of  the  flour  to  pay  a  prior  debt,  falls  to  the  ground. 
For  such  a  purpose,  the  contrivance  could  only  be  adopted 
after  the  debt  was  incurred;  which,  in  this  case,  was  after 
the  sale  of  the  goods,  and  on  the  faith  of  a  promise  to 
deliver  the  bills  of  lading  therefor.  Those  bills,  as  emblems 
of  ownership  and  warrants  .for  possession,  were  obtained 
without  the  slightest  artifice  by  the  defendants,  or  «ny 
knowledge  by  them  of  any  fraud  employed  by  Patterson 
in  obtaining  them,  so  far  as  appears  in  evidence ;  and  no 
charge  of  such  artifice  or  demand  of  such  bills,  or  posses- 
sion of  such  property,  was  made  until  the  beginning  of 
this  action.     It  would  have  been  an  extraordinary  specu- 
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lation  for  the  defendants  to  have  advanced  13,000  dollars 
on  the  expectation  of  getting  the  bills  of  lading  by  fraud. 

I  Bave  not  deemed  it  necessary  to  refer  to  the  proceed- 
ings  taken  by  the  plaintiffs  in  the  attachment  suit  and 
the  affidavits  on  which  they  were  founded ;  as,  however 
strong,  they  may  amount  to  mere  evidence  of  a  recogni- 
tion of  the  contract  with  Patterson,  as  intimated  in  the 
opinion  of  the  present  Chief  Justice  of  this  court,  on  the 
former  argument  of  the  case.     (6  Duer,  328.) 

Some  exceptions  were  taken  to  the  exclusion  of  testi- 
mony, which  require  to  be  considered,  with  the  exception 
of  the  competency  of  Nimmons  as  a  witness,  which  was 
disposed  of  when  this  case  was  before  the  court  before. 
They  principally  relate  to  conversations  between  the  plain- 
tiff  Wilmot  and  Patterson  respecting  the  order  of  the 
latter  upon  the  defendants  for  the  proceeds  of  the  sale  at 
the  time  Wilmot  saw  it,  and  also  between  Wilmot  and  the 
broker  McEean  as  to  the  ships'  receipts  after  they  had 
been  parted  with ;  and  .to  the  absence  of  any  suggestion  by 
the  defendants  or  on  their  behalf  to  Patterson  to  leave  for 
Europe.  As  to  the  first,  there  was  no  evidence  to  establish 
any  agency  of  Patterson  for  the  defendants,  or  any  parti- 
cipation of  the  latter  in  any  fraudulent  acts  of  his,  so  as 
to  make  them  confederates ;  a  mere  charge  of  such  confed- 
eracy is  not  enough.  The  derivation  of  title  through  Patter- 
son, by  the  defendants,  does  not  make  his  declarations 
evidence,  and  any  representations  made  by  him  respecting 
the  order  could  not  constitute  any  part  of  the  res  gesta^ 
which  consisted  either  of  the  sale  and  delivery  of  the 
goods  or  their  evidences  of  title,  or  the  acts  of  the  plain- 
tiffs in  receiving  and  retaining  the  acceptance  of  the  order. 
The  same  principles  apply  to  McKean's  conversations ;  there 
wa»  no  allegation  to  be  sustained  of  fraudulent  represen- 
tations by  him ;  the  directions  given  to  him,  were  con- 
ceded, and  had  already  been  proved  in  the  strongest 
manner  for  the  plaintiffs.  As  to  the  suggestions  to  I^tterson 
to  leave,  the  defendants  had  a  right,  by  evidence  of  the 
negative,  to  repel  the  charge. 
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I  do  not  find,  therefore,  anj  error  in  any  of  the  rulings 
complained  of.  Judgment  should  be  rendered  in  the  action 
for  the  defendants,  dismissing  the  complaint  with  cosfs. 

HoFFMAv,  J. — The  first  observation  to  be  made  upon 
this  case,  is  the  entire  failure  of  the  plaintiffs  to  prove  the 
least  authority  from  the  defendants  to  Patterson  to  pur- 
chase the  flour,  or  to  make  any  engagement  in  their  behalf 
respecting  it,  or  their  knowledge  of  such  purchase  before 
they  had  obtained  the  ships'  receipts  and  bills  of  lading, 
and  made  advances. 

The  slight  evidence  which  connects  the  plaintiffs  and 
defendants  in  the  transaction  is,  that  the  former  were  in- 
formed that  Patterson  expected  to  get  the  money  from  the 
latter;  that  he  could  not  get  it  without  the  receipts;  they 
(the  plaintiffs)  trusted  his  agent,. McKean,  with  the  receipts 
to  go  to  Richardson  to  get  the  money;  he  was  to  bring 
them  back  if  he  did  not  get  it.  The  sale,  it  is  to  be  remem- 
bered, was  made  through  Hull,  clerk  of  the  plaintiffs.  The 
bill  made  out  by  him,  is  to  Patterson.  The  evidence  as  to 
Ninmions  examining  the  flour  is  very  unimportant  and  slight. 
Hull's  account  of  it  is,  that  they  were  talking  of  flour. 
Wilmot  had  his  hand  on  some,  and  said  it  was  good  Canada 
flour.  Nimmons  says  he  went  to  Wilmot  to  inquire  as  to 
the  character  of  brands,  with  a  view  to  advancing  on  Pat- 
terson's consignments,  and  Wilmot  says  he  exhibited 
samples  to  Nimmons,  and  gave  it  a  recommendation ;  very 
little  was  said  at  the  time. 

This  is  the  substance  of  all  the  evidence  of  any  dealing 
or  negotiation,  directly  or  indirectly  connected  with  the 
flour,  between  the  plaintiffs  and  defendants,  prior  to  the 
16th  of  May,  1854. 

And  another  branch  of  the  plaintiffs'  case  may  be  'dis- 
missed with  the  observation,  that  there  is  not  any  evidence 
which  can  warrant  the  imputation  of  complicity  between 
the  defendants  and  Patterson  to  defraud  the  plaintifiis. 

It  is  clear  that  the  plaintiffs  sold  to  Patterson,  and  to 
no  one  else ;  looked  to  him  and  no  one  else  for  payment ; 
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and  jrelied  upon  his  getting  the  money,  and  from  the  defend- 
ants, to  pay  them.  They  trusted  Patterson's  agent,  after 
repeated  refusals,  with  the  ships'  receipts,  on  the  represen- 
tation that  the  money  could  not  otherwise  be  obtained,  and 
on  his  promise  to  get  it.     - 

The  remark  appears  here  obvious,  that  when  the  receipts 
were  required  as  the-  means  of  obtaining  the  money  from 
the  defendants,  the  plaintiffs  could  not  but  have  been  led 
to  the '  conclusion  that  the  defendants  wanted  and  meant 
to  rely  on  them  for  their  security,  and  would  not  advance 
without  them.  They  put  them  in  Patterson's  power  to  use 
them;  advisedly  to  get  money  upon  them. 

It  may  be  conceded  that,  as  between  Patterson  and  those, 
like  creditors,^  who  could,  stand  in  no  better  position,  and 
the  plaintiffs,  the  delivery  was  conditional,  so  that  no  pro- 
perty to  the  jflour  passed  to  him ;  Smith  v.  Lynes  (1  Seld. 
41 ;  3  Sandf.  S.  C.  R.  203)  appears  to  me  to  cover  the  case. 

The  next  point  raised  upon  the  pleadings  is  the  true 
character  of  the  dealings  between  Patterson  and  the 
defendants,  connected  with  the  flour  in  question.  The 
following  facts  are  established ;  I  believe  they  are  all  that 
are  material  on  this  part  of  the  case. 

In  April,  1854v  an  arrangement  was  made  between  those 
parties,  through  Nimmons,  by  which  shipments  of  flour, 
to  a  considerable  but  then  undefined  amount,  were  to  be 
made  to  Liverpool,  consigned  to  the  defendants'. house 
there,  and  they  to  advance  to  Patterson,  at  the  rate  of 
seven  dollars  per  barrel,  on  brands  which  should  suit  them. 
The  defendants  were  to  have  bills  of  lading  for  their  advances. 

The  advances  of  the  defendants  were  as  follows : 

April  29, 1854... w..... ^$19,000  00 

Mayl,  ^    3,388  00 

May  3, 5,000  00 

Mays,  5,000  00 

May  9,  .^. 13,2*19  00 

May  10, 5,329  90 

150,996  90 
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They  had  bills  of  lading  on  hand  at  the  following  dates 
for  the  following  amounts  in  barrels :' 

Bbl8. 

April  29,  per  Dacotah, 1,682 

April  29,  per  Garrick, 1,040 

May  1,  do         (presumed), 509 

May  3,  8  and  10,  per  Guy  Mannering, 2,036 

May  9  or  10,  Tuscarora,  dated  5th  May, 1,000 

May  8  or  9,  by  Dacotah,  200  bbls.,  part  of  plaintiffs' 

flour ;  bill  lading  dated  6th  May, 200 

6,467 

6,467,  at  $7  advance,  is ..•.  $38,269  00 

1,000,  at  $7.50  advance,  is 7,500  00 


$45,769  00 
May  10,  over  advanced, 5,227  90 

$50,996  90 

May  12,  advanced $6,651  10 

May  11  or  12,  received  bill  of  lading  per  Wash- 
ington for  1,697  barrels,  dated  11th  May, 

Advances  as  above, $50,996  90 

Add.. 6,651  10 

$57,648  00 

Barrels, 6,467 

Add 1,697 

Total, 8,164 

Of  which  7,164,  at  $7,  is $50,148  00 

1,000,  at  $7.50,  isJ 7,500  00 

$57,648.00 
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Thus,  on  the  11th  of  May,  or  before  the  bill  of  lading 
by  the  Washington  was  in  hand,  the  defendants  had 
advanced  $50,996.90,  and  had  received  bills  of  lading  for 
6,467  barrels,  including  the  200  by  the  Dacotah ;  5,467  of 
these  were  at  the  advance  of  $7,  which  makes  $38,269,  and 
1,000  at  $7.50,  being  $7,5.00.  The  total,  $45,769.  The 
di£ference  is  $5,227.90;  an  excess  of  advance  on  this  basis. 
The  1,697  barrels  at  $7  is  $11,879,  and  deducting  such 
excess,  .there  remains  the  sum  of  $6,651.10,  paid  by  the 
check  of  May  12,  1854.     ' 

It  is  then  clear  that  the  defendants  did  not,  and  would 
not  consummate  their  agreement  to  make  advances  until 
the  delivery  of  the  bill  of  lading  for  the  1,697  barrels  on 
the  11th  or  12th  of  May.  They  had  over-advanced 
$5,227.90  on  the  faith  of  a  promise  to  deliver  bills  of  lading 
to  cover  it.  It  is  warranted  by  the  evidence  to  say,  that 
this  promise  referred  to  the  1,697  barrels  in  question. 
They  advanced  $6,651.10  when  they  got  such  bill  of  lading. 
They  never  would  have  advanced  that  sum  without  it,  or 
an  equivalent. 

This  appears  to  me  to  show  that,,  as  to  this  sum  of 
$6,651.10,  the  c^efendants  were,  in  the  utmost  strictness  of 
the  rule,  bona  fide  holders  of  the  bill  of  lading  by  the 
Washington,  and  entitled  to  a  lien  upon  the  flour  to  that 
extent,  as  for  present  advances  on  the  faith  of  the  docu- 
ments. Coupling  these  facts  with  the  fact  that  the  receipts 
were  delivered  for  the  avowed  purpose  of  enabling  Patter- 
son to  raise  money,  and  from  the  defendants,  that  circula- 
tion was  given  to  them,  and  the  bill  of  lading  procured  by 
them  for  such  a  purpose,  the  case  s^ems  to  me  entirely 
within  the  range  of  the  rule  as  laid  down  in  the  leading 
authorities.  (See  Caldwell  v.  Bartlett,  3  Duer,  341;  Keyset 
V.  Harbeck,  Id.  373;  Brower  v.  Peabody,  3  Kernan,  121; 
Dw)8  V.  Perrtn,  16  N.  Y.  R.  325.) 

What  would  be  the  rights  of  the  parties  on  this  basis  ? 
The  defendants  have  a  first  lien  on  the  flour  for  this  advance. 
The  plaintifis,  a  claim  for  the  balance  of  their  account. 
The  net  proceeds  of  the  flour  were,  say,  $13,740.    The 
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advance  and  charges  would  be  about  $6,851;  marine 
insurance  being  $190,  which  would  leave,  say,  $6,889 ;  of 
which,  $2,811.27  has  been  paid.  The  balance  is,  say, 
$4,077.73. 

But,  again,  on  the  facts  of  this  case,  my  impression  is, 
that  the  defendants  could  have  sustained  their  claim  for 
the  whole  of  the  balance  of  $5,227.90,  found  as  the  excess 
of  their  advances  by  the  11th  of  May.  We  are  perfectly 
warranted  in  saying  that  this  excess  was  advanced  on  the 
faith  of  the  flour  shipped  in  the  Washington;  and  that 
the  title  to  it  would  be  acquired  by  Patterson,  and  given 
to  them.  The  flour  was  either  actually  on  board  on  the 
9th  of  May,  or  going  on  board.  By  the  11th  it  was  all 
shipped.  On  the  12th  May,  the  documentary  papers  were 
delivered;  the  contract  to  obtain  them,  on  which  the 
advance  was  made,  was  performed;  and  on  the  12th  of 
May  they  credit  Patterson  with  the  exchange  on  the  Liver- 
pool house.  Whether  this  transaction  threw  them  upon 
the  flour  consigned,  solely,  for  their  repayment,  or  left 
Patterson  idtimately  liable,  it  is  clear  that  it  left  the 
avails  of  the  flour  as  the  fund  first  to  be  looked  to ;  and 
the  exchange  was  an  order  for  their  application. 

The  cases  which  hold  that  the  taking  of  securities  for 
an  antecedent  debt,  when  that  debt  is  not  extinguished, 
does  not  constitute  a  bona  fide  holder  for  value,  are  cases 
in  which  the  prior  debt  was  wholly  disconnected  from  the 
particular  transaction.  See  the  cases  cited  by  the  plain- 
tiffs' counsel.  I  find  no  case  hostile  to  the  position,  where 
the  party  advances  on  the  credit  of  an  engagement  to  get 
and  deliver  property ;  and  the  real  owner  has  placed  the 
promisor  in  the  position  to  fulfil  his  agreement;  and  he 
has  done  so. 

But  be  this  accurate  or  not,  as  a  naked  question,  it  is 
of  moment  in  construing  the  acts  of  the  plaintiffs.  The 
vessel  had  sailed  on  the  13th  or  14th  of  May.  On  the 
16th  or  l7th,  one  of  them  is  apprised  of  the  claim  of  the 
defendants  on  the  flour  for  an  advance  of  $13,279  on  the 
two  parcels;  of  $11,879  on  the  1,697  barrels  by  the  Wash- 
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ington.  A  transcript  of  the  account  is  given  to  him.  He 
saw  there  that  the  advance  was  on  the  9th  of  May.  He 
knew  he  had  not  delivered  the  receipts  till  the  11th;  and 
then,  instead  of  placing  himself  on  his  legal  rights,  he 
makes  no  snch  demand;  takes  the  order  of  Patterson; 
waits  till  the  account  sales  arrive,  which  are  dated  in 
August ;  receives,  on  the  6th  of  September,  $2,500 ;  and 
on  the  15th  of  the  same  month  $311.27  more;  and  gives 
the  strong  receipt  produced  in  evidence. 

I  regard  all  this  as  an  unequivocal  recognition  of  a 
claim  of  the  defendants;  which,  as  to  $6,661.10,  was 
strictly  legal ;  and  as  to  $5,227.90,  was  as  equitable  as  his 
own. 

But  again,  upon  the  point  of  ratification,  the  case  has 
not  been  in  any  material  point  varied  from  the  former  case ; 
and  the  opinion  of  the  general  term  upon  that  subject  is 
not  open  to  dissent,  and  is  unanswerable  if  it  were  so. 
(See  6  Duer,  328.) 

BoswoRTH,  Ch.  J.,  concurred  in  ordering  judgment  for 
the  defendants,  on  the  ground  that  the  acceptance  of 
Patterson's  order  by  the  plaintiffs,  and  their  subsequent 
acts,  are  a  bar  to  their  right  to  maintain  this  action. 

New  trial  denied,  and  judgment  ordered  in  favor  of  the 
defendants. 


C.  W.  MooRE  et  aL  Plaintiffs  and  Bespondents  v.  C.  Ooedel 

et  aL  Defendants  and  Appellants. 

X*  In  an  action  by  plaintiffs  (occnpants  of  the  first  floor  and  basement  of  a 
store  in  New  York  city)  to  recover  for  damages  to  their  goods,  caused  by 
an  overflow  of  Croton  water  in  the  third  story  of  the  store  at  night,  and  it 
appearing  that  W.  D.  G.  fit  Go.  hired  and  occnpied  all  above  the  first  story, 
and  that  the  defendants,  by  their  permission,  occupied  a  part  of  the  third 
story  nnder  an  agreement  to  leave  at  night  before  W.  D.  G.  &  Go.  did,  and 
not  to  enter  in  the  morning  until  opened  by  them,  and  that  the  defendants 
conformed  to  snch  agreement,  theplaintiflb  cannot  recover  of  the  defendants 
by  mere  proof  that  the  faucet  in  the  third  story  was  negligently  left  open, 
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and  djftmago  ensued;  they  miut  prove  that  it  was  left  open  by  the  defend* 

ants'  negligence. 

2.  There  is  no  proof,  on  such  a.  state  of  fkcts,  that  the  negligence  was  the 
defendants'  negligence. 

8.  It  appearing  that  there  were  stop-cocks  in  the  cellar  to  shat  off  the  water 
at  night,  and  it  being  proved  that  W.  D.  C  &  Go.  had  been  m  the  habit  of 
sending  their  porter  to  shut  off  the  water  every  night,  as  there  had  pre- 
viously been  an  overflow,  whereupon  the  plaintiffs  objected  to  the  porter's 
going  through  their  premises,  and  thereupon  W.  D.  G.  k.  Go.  saw  Mr.  StowaU» 
one  of  the  plaintiffs,  told  him  "they  were  uneasy  about  the  water,  and 
wanted  it  shut  off  at  night,''  and  Mr.  S.  '^  said  he  would  see  to  it  and  have 
it  turned  off  himself,"  but  neglected  to  do  so  on  the  night  in  question;  held 
that  the  plaintiffs  could  not  recover. 

4.  Held  also,  that  their  negligence  contributed  to  produce  the  iiyuiy^  and  was 
a  proximate  and  not  a  remote  cause  of  it. 

(Before  Bosworth,  Gh.  J.,  and  Woodruff  and  White,  J.  J.) 
Heard  November  14, 1860,  decided  February  16, 1861. 

Appeal  by  the  plaintifFs  from  a  judgment  against  them. 
The  action  was  tried  before  Boswo&th,  Ch.  J.,  and  a  jury, 
on  the  15th  of  June,  1860. 

The  suit  is  broqght  to  recover  the  damages  sustained  by 
the  plaintiffs,  by  reason  of  an  overflow  of  Groton  water  on 
the  morning  of  the  6th  of  August,  1857. 

The  plaintiffs  occupied  the  cellar,  basement  and  first 
floor  of  the  premises  26  and  28  Park  place,  and  21  and  23 
Barclay  street,  the  same  building  running  through  to 
both  streets.  Wm.  D.  Cromwell  A  Co.  hired  all  the 
rest  of  the  building,  and  occupied  all  the  rest.  The  defen* 
dants  had  certain  rights  in  a  part  of  the  third  loft,  under 
an  agreement  with  Wm.  D.  C.  &  Co.  That  agreement,  as 
testified  td  by  Jacob  C.  Goedel,  was,  that  the  defendants 
should,  during  the  will  of  W.  D.  C.  &  Co.,  have  the  use  of 
a  part  of  the  premises  for  business  purposes,  but  should 
have  no  right  to  any  key  to  any  part  of  the  premises — 
should  have  no  right  of  access  thereto  until  after  W.  D. 
G.  &  Co.  had  entered  in  the  morning,  and  should  leave 
before  W.  D.  C.  &  Co.  left  at  night.  No  portion  of  the 
premises  occupied  by  the  defendants  was  inclosed.  There 
was  unobstructed  access  on  the  part  of  W.  D.  C.  fy  Co., 
and  their  clerks^  to  every  part  of  the  premises  occupied  by  the 
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defendants^  who  never  had  poBsession  of  any  key  at  any 
time. 

On  the  third  floor  there  were  two  water-closets,  12  or  15 
feet  from  each  other.  In  each  there  was  a  wash-basin  and 
water-closet;  both  were  partly  used.  In  the  one  on  the 
Barclay  street  side  the  water-closet  was  used ;  in  the  one 
nearest  Park  place  the  wash-basin  was  used.  The  water- 
closet  was  used  by  Cromwell's  people.  There  were  no 
keys.  The  overflow  was  from  the  water-closet  and  wash- 
basin nearest  to  Park  place. 

The  evidence  was,  that  neither  the  water-closet  nor  the 
faucet  from  which  the  overflow  came  had  ever  been  used  by 
the  defendants.  When  the  defendants  first  went  into  the 
premises,  their  porter,  Mitchell,  tried  to  get  water  from 
the  faucet,  but  could  not,  and  was  told  by  Cromwell's  peo- 
ple it  was  of  no  use,  that  no  water  could  be  got  on  that 
loft.  He,  from  that  time,  always  kept  the  tap  closed  and 
never  again  tried  to  get  water  from  it. .  He  got  all  the 
water  used  from  the  first  loft.  The  plaintiffs  had  exclusive 
control  of  the  cellar^  in  which  was  the  main  cock,  by  turning 
off  which  the  water  was  prevented  from  going  to  any  part  of 
the  building.  Shortly  after  Cromwell  &  Co.  went  to  the 
premises,  there  was  an  overflow  of  the  Croton,  which 
injured  their  goods ;  Cromwell  thereupon  sent  his  porter 
down  every  night  to  shut  off  the  water.  This  was  con- 
tinued until  the  plaintiffs  objected,  and  Mr.  Stowell,  one 
of  the  plaintiffs,  promised  that  he  would  see  to  itj  and  have 
it  turned  off  himself  '  This  fact  was  testified  to  by  James 
McDowell,  and  he  was  not  contradicted. 

The  plaintiffs  promised  to  turn  off  the  water  at  night ; 
it  was  generally  understood  that  they  would  do  so,  such 
instructions  were  given  to  their  porters,  and  they  were 
accustomed  to  do  it.  They  continued  to  do  so ;  until  one 
of  the  plaintiffs'  porters  purposely  refrained  through  a 
misunderstanding  of  Mr.  StowelPs  instructions. 

The  judge  charged  the  jury  {inter  alia)  as  follows : 

I.  That  if  they  believed  from  the  evidence  that  defend- 
ants had  not  exclusive  charge  and  control  of  the  premises 
You  YJL  38 
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where  the  overflow  occurred,  but  held  the  same  as  tenants 
of  Cromwell  &  Co.,  and  subject  to  the  conditions  men- 
tioned in  th^  testimony  of  the  witness  Jacob  C.  Goedel, 
although  there  might  be  Joss  and  injury  resulting  from  the 
overflow,  it  would  not  follow  as  a  matter  of  course  that  the 
defendants  were  liable.  There  might  be  an  iiijury  for 
which  Cromwell  &  Co.,  or  the  defendants  would  alone  be 
liable.  On  suing  either  firm,  in  order  to  recover,  the  evi- 
dence must  show,  satisfactorily,  that  the  injury  was  caused 
by  the  negligence  of  the  persons  sued.  In  the  present 
case,  before  finding  a  verdict  for  the  plaintiffs,  you  must 
be^satisfied  that  the  negligence  of  the  defendants,  oar  of 
their  servants,  caused  the  injury. 

II.  That  if  it  was  the  common  understanding  between 
Cromwell  &  Co.,  and  the  defendants  with  the  plaintiffs, 
well  understood  and  acted  on  between  them,  that  the  plain- 
tiffs should  shut  off  the  water  in  the  basement  at  night, 
and  if  the  plaintiffs  neglected  to  do  it  on  the  occasion  in 
question,  then  the  plaintiffs'  carelessness  or  negligence  con- 
tributed to  the  loss.  Both  parties  being  in  fault,  the  plain- 
tiffs could  not  recover. 

III.  That  if  the  jury  believed  the  testimony  of  the  wit- 
ness James  McDowell,  (and  the  same  being  uncontradicted, 
they  were  bound  to  believe  it,)  that  plaintiffs  objected  to 
CromwelPs  men  coming  into  their  premises  and  turning  off 
the  water,  that  McDowell  went  down  to  see  them  about  it, 
by  CromwelPs  direction,  and  had  the  interview  with 
Stowell,  to  which  he  refers,  and  that  the  plaintiff  Stowell 
then  said  to  him,  that  they  would  take  charge  of  it,  or  see 
to  it  themselves ;  that  the  plaintiffs  thereby  assumed  the 
duty  of  turning  it  off,  and,  neglecting  so  to  do,  cannot 
recover  of  defendants  for  the  loss  occasioned  by  the  over- 
flow. It  was  easy  for  the  plaintiffs  to  call  Mr.  Stowell,  if 
they  had  any  explanation  to  give  or  denial  to  make  in  res- 
pect to  the  testimony  of  McDowell,  as  to  what  was  said  at 
this  interview. 

IV.  That  if  the  witness  Wells  knew  where  the  cock  was 
which  shut  off  the  water  from  the  defendants'  premises,  he 
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was  bound,  if  the  fact  occurred  to  his  mind,  to  torn  the 
water  off  before  attending  to  saving  the  goods,  and  if  he 
neglected  to  do  so  as  soon  as  it  could  be  reasonably  done, 
if  the  leakage  might  have  been  in  part  checked  by  his  so 
doing,  the  jury  must  consider  how  far  the  loss  could  have 
been  thereby  diminished,  and  if  theyfound  for  the  plain- 
tiffs, make  such  allowance  therefor  as  the  evidence  satis- 
fied them  was  just. 

To  each  of  which  points  of  said  charge  above  specified, 
the  plaintiffs  then  and  there  duly  excepted. 

The  plaintiffs  then  and  there  requested  the  court  to 
charge  the  jury : 

That  any  promise  or  engagement  of  plaintiffs  to  Crom- 
well A  Co.,  to  turn  the  water  off  at  night,  could  not  enure 
to  the  benefit  of  the  defendants,  and  that  there  was  no 
sufficient  consideration  to  sustain  any  such  promise. 

The  court  refiised  so  to  charge,  to  which  refusal  the 
plaintiffs  then  and  there  excepted. 

The  jury  thereupon  found  a  verdict  for  defendants. 

Judgment  having  been  entered  on  the  verdict,  the  plain- 
tiffs appealed  to  the  general  tenn. 

L.  K.  Miller,  for  Appellants. 

A.  Boardman,  for  Respondents. 

By  the  Court.  Woodruff,  J. — The  only  grounds  upon 
which  the  counsel  for  the  appellants  ask  that  the  judg- 
ment herein  be  reversed  are,  that  the  justice,  before  whom 
the  action  was  tried,  refused  to  instruct  the  jury  as 
requested  by  him  on  the  trial ;  and  that  he  erred  in  the 
instructions  which  he  did  give  to  the  jury. 

•  In  our  opinion,  there  was  not  only  no  error  in  these  par- 
ticulars prejudicial  to  the  plaintiffs,  but,  upon  the  evidence, 
we  think,  a  peremptory  instruction  to  the  jury,  that  the 
plaintiffs  were  not  entitled  to  recover,  would  have  been 
proper. 

The  nature  and  extent  of  the  defendants'  connection 
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with  the  premises  were  shown  without  any  dispute  or 
oontradictioQ.  They  were  in  the  partial  occupation  of  the 
third  floor  of  the  building ;  but  not  in  the  exclusive  pos* 
session  of  any  part  of  it.  The  firm  of  William  D.  Cromwell 
&  Co.  occupied  and  had  the  control  of  the  second  and  third 
stories,  and  the  lofts  above ;  and  had  consented  that  the 
defendants  might  temporarily  store  their  goods  and  do 
business  upon  a  portion  of  the  third  floor,  but  in  entire 
subordination  to  their  control;  Cromwell  &  Co.  storing 
their  goods  upon  a  portion  of  the  same  floor,  and  allowing 
defendants,  also,  to  store  goods  in  the  upper  lofts ;  Crom- 
well &  Co.,  and  their  employees,  having  access  at  all  times 
to  all  parts  of  the  premises.  The  defendants,  not  being 
permitted  to  have  any  keys,  could  not  enter  the  premises 
until  admitted  by  Cromwell  &  Co. ;  and  were  compelled  to 
leave  before  Cromwell  &  Co.  closed  the  eiitrance* 

Under  these  circumstances,  we  are  clearly  of  opinion 
that  before  the  plaintiffs  could  recover  from  the  defendants 
for  an  injury  sustained  by  an  overflow  of  water  on  this 
third  floor,  they  were  bound  to  show  that  it  was  caused 
by  negligence  of  the  defendants,  or  of  their  employees* 
The  care  and  control  of  the  premises  were  in  Cromwell  & 
Co. ;  and  they  were  last  in  possession  at  night.  Although 
the  water  flowed  from  a  closet  and  faucet  which  were  at 
the  end  of  the  loft,  which  the  defendants  used,  yet 
Cromwell  &  Co.  and  their  employees  had  like  access  to 
both. 

The  evidence  of  the  plumber  shows  that  if  the  water 
flowed  from  the  water-closet  it  was  owing  to  the  wire, 
connected  with  a  valve,  being  in  some  manner  caught,  so 
that  the  valve  did  not  close;  and  also  to  a  stoppage  in  the 
waste-pipe  at  some  distance  below  that  flo^r.'  Now  as  to 
the  water-closet,  the  proof  is  uncontradicted  and  ezplicit» 
that  neither  the  defendants  nor  their  epaployees  used  that 
water-closet.  For  aught  that  appears,  the  disarrangement 
may  have  occurred  before  the  defendants  went  to  that 
store.  At  all  events,  there  is  not  the  slightest  evidenoOi 
beyond  the  limited  occupation  of  the  loft,  above  stated, 
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which  in  any  manner  connects  the  defendants  with  the  use 
of  the  water-closet,  or  with  the  disarrangement  of  its 
valve,  or  the  stoppage  in  the  water  pipe. 

If,  on  the  other  hand,  the  flow  of  water  was  from  the 
faucet  underneath  the  wash-basin,  then,  also,  the  plaintiffs 
have  failed  to  show  that  the  defendants,  or  any  of  their 
employees,  left  it  open.  This  wash-basin  was  used  by  the 
employees  of  the  defendants ;  and  also  by  the  employees 
of  Wm.  D.  Cromwell  &  Co.  But  so  far  from  its  appearing 
that  the  defendants  or  their  employees  left  the  faucet  open, 
they  expressly  deny  that  they  ever  used  it ;  and  there  is 
no  counter  proof. 

We  think  it  quite  clear  that  where  a  party  has  the  per- 
mission of  the  tenant  to  use  fixtures  of  this  description, 
but  without  having  the  control  thereof,  he  is  only  lia- 
ble upon  proof  that  his  negligence  caused  the  mischief 
complained  of.  His  having  such  a  privilege  raises  no  pre- 
sumption of  negligence  on  his  part,  which  casts  the 
burden  on  him  of  disproving  it.  In  the  present  case,  if 
the  defendants  and  their  employees,  a^d  Cromwell  &  Co., 
and  their  employees,  came  to  the  store  together  in  the 
morning,  and  left  together  at  night,  it  would  still  be  no 
more  probable  that  it  was  the  negligence  of  the  former 
that  left  the  faucet  open,  or  otherwise  caused  the  overfiowi 
than  that  it  was  the  negligence  of  the  latter.  And  when 
it  appears  that  Cromwell  &  Co.  were  the  tenants  of  the 
premises,  giving  the  defendants  only  a  qualified  possession 
of  a  part,  continuing  themselves  to  have  access  to  the 
whole,  and  retaining  the  control,  and  actually  claiming 
and  exercising,  day  by  day,  the  final  supervision  of  the 
premises  after  the  defendants  had  left  at  night,  there  is  no 
presumption,  in  the  absence  of  proof,  that  the  faucet  was 
left  open  by  the  defendants,  or  that  their  negligence  other- 
wise caused  it. 

Indeed,  if  it  had  appeared  that  the  defendants  had 
exclusive  occupation  of  a  part  of  the  loft,  and  Cromwell  & 
Co.  had  exclusive  occupation  of  another  part  (as  might  b^ 
true  of  two  tenants  of  a  common  landlord),  but  each  had 
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a  right  to  use  a  water-closet  and  faucet,  connected  with  the 
Oroton  water,  and  each  an  equal  control  over  the  manage- 
ment and  care  thereof,  we  are  of  opinion  that  if  either  be 
sued  for  damages  sustained  by  another  from  some  care- 
lessness in  the  use  of  the  fixtures,  the  plaintiff  must  prove 
the  neglect  to  be  the  defendants'.  He  cannot  rest  with 
merely  showing  his  injury ;  and  that  it  was  caused  by  a 
flow  in  the  night  season  from  a  faucet  carelessly  left  open, 
without  showing  that  it  was  so  left  by  the  carelessness  of 
the  defendant  or  his  employees.  Where  two  or  more  have 
the  use  of  such  fixtures  in  common,  under  a  right  of  use 
or  occupation  held  by  them  jointly,  so  that  the  use  and 
the  control  of  the  premises  is  joint,  the  responsibility  for 
the  proper  use  and  proper  care  of  the  fixtures  may  be  joint ; 
so  that  liability  attaches  prima  facie  to  each,  on  proof  that 
negligence  has  occurred,  and  damage  has  ensued.  Bat 
where  the  right  is  several,  I  apprehend  that  each  is  respon- 
sible only  on  proof  of  negligence  on  his  own  part;  and 
neither  is  responsible  for  the  negligence  of  the  other. 

The  tenant  of  a.  ground  floor  may,  it  is  true,  find  difli- 
culty  in  recovering  his  damages  where  there  are  many 
tenants  above  him,  each  of  whom  has  the  privilege  of 
using  the  Croton  water  in  some  closet  in  the  upper  part 
of  his  store.  But  he  is  nevertheless  only  in  the  situation 
of  all  plaintifiB ;  he  must  prove  a  cause  of  action,  and  that 
the  defendant  is  the  party  liable. 

It  seems  to  us  that  these  views  are  obviously  just,  and 
conformable  to  the  first  principles  of  the  law ;  and  that  in 
this  respect  the  instruction  to  the  jury  that,  before  finding 
a  verdict  for  the  plaintiffs,  they  must  be  satisfied  that  the 
negligence  of  the  defendants,  or  of  their  servants,  caused 
the  injury,  not  only  did  the  plaintiffs  no  injustice,  but 
was  a  submission  of  the  question  to  them,  when  there  was 
in  truth  no  sufficient  evidence  to  warrant  the  jury  in  finding 
that  the  injury  was  so  caused. 

The  other  exceptions  relate  to  the  effect  of  the  under- 
taking of  one  of  the  plaintiffs  to  take  charge  of  the  Croton 
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water  pipes  in  the  cellar,  and  see  that  the  water  was  shut 
off  at  night. 

In  the  first  place,  the  occupation  by  the  defendants  was 
in  subordination  to  that  of  Cromwell  k  Co.  All  the  privi- 
leges they  enjoyed,  and  all  the  use  they  had  they  received 
through  Cromwell  &  Co.,  charged  with  no  duties,  and 
clothed  with  no  obligations  to  any  body,  which  did  not 
rest  upon  Cromwell  &  Co.,  when  the  defendants  came  there, 
and  which  Cromwell  &  Co.  were  not  bound  to  perform,  if 
the  defendants  had  never  come  nor  sent  their  goods  there. 

The  occupation  of  the  water  fixtures  which  the  defend- 
ants were  permitted  to  have,  was  at  most  a  sharing  of  the 
privileges  which  Cromwell  &  Co.  as  tenants  enjoyed. 

It  did  not  impose  upon  the  defendants  a  duty  to  be  more 
careful  than  Cromwell  &  Co.  were  themselves  bound  to  be, 
and  any  arrangement  which  Cromwell  k  Co.  made  with  the 
plaintiffs,  either  for  the  common  protection  of  all,  or  to 
relieve  the  occupants  of  the  lofts,  necessarily  operated  to 
the  protection  of  the  defendants  as  a  species  of  sub-tenants. 

The  proprietors  of  the  lofts  had  experienced  the  danger 
of  overflow  in  the  lofts ;  it  may  be  from  the  defendants  in 
the  water  closet  above  referred  to ;  at  all  events,  they  were 
aware  of  the  importance  of  having  the  water  cut  off  from 
the  lofts  at  night,  which  was  of  course  a  foil  protection  to 
them,  and  to  the  plaintiffs  also ;  a  cut-off  (or  stop  cock) 
had  been  placed  in  the  cellar  of  the  store  for  the  very  pur- 
pose of  stopping  the  water  from  going  up  to  the  lofts.  It 
was  so  connected  with  this  subject,  that  it  is  fair  to  pre- 
sume that  Cromwell  &  Co.  had  the  right  at  all  suitable 
times,  either  to  resort  to  it  themselves,  and  shut  off  the 
water,  or  to  require  the  plaintiffs  to  do  it.  Be  this  as  it 
may,  they  were  in  the  habit  of  sending  down  and  shutting 
off  the  water  before  leaving  the  store  at  night.  The  plain- 
tiffs recognized  their  right  to  do  this,  and  the  propriety  of 
having  it  done,  by  agreeing  in  the  person  of  Mr.  S^^owell, 
''to  see  to  it,  and  have  it  turned  off  himself." 

It  would  in  our  opinion,  be  gross  injustice  if,  after  this, 
the  plaintiffs  could  neglect  to  do  what  they  agreed  to  do, 
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and  ask  damages  for  the  injury  which  they  sustain  in  con- 
sequence. 

We  recognize  the  cases  .  cited  by  the  plaintiffs'  counsel 
on  the  subject  of  negligence,  where  the  proximate  cause  of 
injury  is  on  the  one  hand,  and  where  the  remote  cause  is  on 
the  other,  but  do  not  appreciate  their  application  to  the  pre* 
sentcase.  The  plaintiffs  here  have  voluntarily  disarmed  the 
defendants  of  vigilance ;  agreed  to  do  for  them  that  which 
was  a  sure  and  adequate  protection  against  any  possible 
overflow  of  the  water;  that  which,  if  done,  rendered  no 
precautions  on  the  part  of  the  defendants  necessary ;  and 
having  done  this,  the  plaintiffs  negligently  omit  to  do  the 
very  thing  which,  but  for  this  agreement,  the  defendants 
would  have  done  themselves,  and  an  overflow  ensues,  and 
the  plaintiffs  are  now  seeking  compensation. 

If  there  be  any  question  whose  negligence  is  proximate 
under  such  circumstances,  we  should  say,  at  all  events,  that 
of  the  plaintiffs  is  not  remote. 

This  point  does  not  rest  upon  any  idea  that  it  was  the 
duty  of  the  plaintiffs  to  cut  off  the  water  in  the  cellar  for 
their  own  protection,  irrespective  of  any  undertaking  on 
their  part  to  do  so. 

Nor  upon  the  idea  that  they  made  a  valid  contract  with 
Cromwell  &  Co.,  which  as.  a  contract  could  be  enforced  by 
these  defendants.  Although,  even  on  this  point,  it  is  not  clear 
that  the  intermission  of  Cromwell  &  Co.,  to  see  to  the 
shutting  off  the  water  by  the  plaintiffs'  request,  was  not  a 
sufficient  consideration  for  the  plaintiffs'  agreement  to  aee 
that  it  was  done,  and  had  the  plaintiffs'  neglect  to  do  so 
caused  an  overflow,  and  damaged  the  goods  in  the  lofts,  the 
plaintiffs  may  have  been  responsible. 

But  we  rest  this  branch  of  the  case  upon  the  undisputed 
fact,  and  one  which  the  jury  found  proved  to  their  satis- 
faction, that  the  omission  of  Cromwell  &  Co.  to  shut  off 
the  water  (which  would  have  prevented  the  whole  injury 
of  which  the  plaintiffs  now  complain)  was  by  the  express 
request  of  the  plaintiffs  themselves ;  and  that  request  was 
acceded  to  upon  the  like  express  undertaking  of  the  plain- 
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tiffs,  to  see  that  it  was  don^,  and  upon  this  Cromwell  &  Co. 
and  the  defendants  had  a  right  to  rely. 

As  against  these  plaintiffs,  and  on  a  question,  what  care 
and  diligenqe  was  due  to  them,  the  occupants  of  the  lofts 
had  a  right  to  assume  that  they  would  do  what  they  had 
agreed  to  do,  and  what  they  had  prevented  the  tenants 
themselves  from  doing. 

So  far  from  there  being  error  in  this  part  of  the  charge, 
we  think  that  in  this  also,  (the  testimony  being  uncontra- 
dicted, and  no  circumstance  impairing  its  credibility,)  the 
charge  might  have  been  more  strongly  against  the  plaintiffs. 

The  judgment  should  therefore  be  affirmed.  ' 

Judgment  affirmed  with  costs. 


Thomas  McSpedon  and  Charles  W.  Baker,  Plaintiffs  and 
Appellants  t^.  The  Mayor,  Aldermen  and  Commonalty 
OF  the  City  of  New  York,  Defendants  and  Respondents. 

1.  A  contract  for  printing  and  binding  for  the  corporation  of  the  city  of  New 
York  fifteen  hundred  copies  of  the  **  City  Charters,  with  Kent's  Notes/'  at 
two  dollars  for  each  copy,  is  within  §  12  of  chap.  217  of  the  Laws  of  1868 
(p.  410),  and  if  not  made  as  that  section  requires,  is  roid. 

2.  The  £ftct8  that  such  a  contract  is  made  by  the  derk  of  the  common  coun- 
cil, under  the  authority  of  a  resolution  passed  by  that  body,  and  the  print- 
ing is  done,  and  the  copies  are  furnished  to  and  accepted  by  the  common 
council,  do  not  create  any  legal  obligation  upon  the  corporation  to  pay 
either  the  contract  price,  or  what  the  copies  so  ftirnished  are  reasonably 
worth. 

(Before  Bobworth,  Gh.  J.,  and  Woodrutt  and  White,  J.  J.) 
Heard  November  7, 1860,  decided  February  28, 1861. 

Appeal  by  the  plaintiffs,  Thomas  McSpedon  and  Charles 
W.  Baker,  from  a. judgment  in  favor  of  the  defendants, 
T%e  Mayor,  Aldermen  and  Commonalty  of  the  City  of  Jfeiw 
York,  rendered  on  a  trial  had  in  December,  1857,  before 
Mr.  Justice  SloSson,  without  a  jury. 

The  action  is  brought  to  recover  $3,000,  with  interest 
from  January  1,  1855,  for  printing  and  binding  fifteen  hun- 
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dred  copies  of  a  book  known  as  '*  The  City  Charters,  with 
Kent's  Notes." 

The  common  council  of  the  corporation  of  the  city  of 
New  York,  by  resolution  approved  December  .16,  1853, 
authorized  and  directed  its  clerk  to  procure  this  work  to 
be  done,  and  he  contracted  with  the  plaintiffs  to  do  it. 
.The  plaintiffs  did  the  work,  and  delivered  the  copies  about 
the  1st  of  January,  1854. 

The  common  council,  by  a  resolution  of  the  18th  of 
June,  1855,  directed  the  comptroller  of  the  city  to  pay 
the  bill,  which  the  clerk  of  the  common  council  had  before 
then  certified  to  be  correct,  at  $3,000.  The  comptroller 
refused. 

The  complaint  states  these  facts,  and  contains  common 
counts  for  doing  this  work  (as  they  allege)  at  the  defend- 
ants' request. 

The  answer  admits  the  passage  of  the  resolutions,  and 
sets  forth  the  12th  section  of  chapter  217  of  the  Laws  of 
1853  (Laws  of  1853,  p.  410),  and  avers  that  the  said  reso- 
lutions are  a  violation  of  that  section,  and  that  the  con- 
tract with  the  plaintiffs  is  void,  and  that  the  defendants 
are  not  liable  for  the  said  work.  \  « 

It  was  proved  on  the  trial  that,  on  the  3d  of  July,  1848, 
a  valid  contract,  made  in  the  mode  prescribed  by  law,  was 
entered  into  between  the  plaintiffs  and  defendants,  for 
printing  journal,  proceedings  and  documents  of  the  two 
boards,  and  binding  the  same,  at  prices  mentioned  in  a 
specification  thereto  annexed.  That  contract,  by  its  terms, 
expired  in  one  year  from  its  date. 

Before  this  contract  expired  the  charter  of  1849  was 
passed  (Laws  of  1849,  p.  278),  and  on  the  30th  of  June, 
1849,  the  ordinance  organizing  the  departments  of  the 
municipal  government  to  carry  that  charter  into  effect  was 
passed. 

When  the  contract  of  July  3, 1848,  <)xpired,  no  ordinance 
had  been  passed  conferring  on  any  department  authority 
to  contract  for  the  public  printing  for  a  definite  period. 
By  the  action  of  the  common  council  and  the  oiCcers  of 
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the  city  government,  the  provisionB  of  the  contract  of 
Jnly  3,  1848,  was  continued  until  the  common  council 
should  otherwise  determine. 

All  the  printing  of  the  common  council  was  done  by  the 
plaintiffs,  at  .the  ra*tes  specified  in  the  contract  of  July  3, 
1848,  and  paid  for  by  the  comptroller. 

Thus  the  matter  stood  until  the  resolution  of  December 
16,  1853,  was  passed. 

On  the  13th  of  August,  1854,  a  preamble  and  resolu- 
tion were  presented  in  the  board  of  councilmen  to  the  effect 
that,  said  board  *'  is  entirely  satisfied  with  the  existing 
contract  with  Messrs.  McSpedon  &  Baker,  in  printing  for 
the  legislative  branch  of  the  corporation,"  •  * 
and  they  recommended  "  that  the  same  be  continued  as 
heretofore,"  which  was  adopted  by^a  vote  of  31  to  22. 

The  court  gave  judgment  for  the  defendants.  Excep- 
tions to  the  decision  of  the  court  were  duly  filed.  From 
the  aforesaid  judgment,  the  present  appeal  is  taken. 

J.  W.  Edfnondsj  for  Appellants. 

«:/  I.  The  contract  under  which  the  work  was  performed 

was  a  valid  one,  and  was  a  compliance  with  the  statute. 
(Laws  of  1849,  218,  §§  1,  9  and  23.) 

n.  The  work  in  question  belonged  to  the  legislative 
department,  and  like  all  other  printing  of  proceedings  and 
documents  for  the  use  of  the  legislative  department,  it 
could  be  performed  without  a  special  contract  therefor. 
{Christopher  v.  Mayor j  tfc.  of  Jfew  York,  13  Barb.  561; 
Peterson  v.  Mayor,  tfc.  of  Jfew  York,  17  N.  Y.  R.  454.) 

III.  Even  if  the  original  contract  for  performing  the 
work  was  void  as  against  the  statute,  the  work  having  been 
done  by  the  plaintiffs,  and  having  been  accepted  and 
enjoyed  by  the  defendants,  the  defendants  were  liable  to 
pay  for  the  same  on  a  quantum  meruit.  (Angel  &  Ames  on 
Corp.  §  238 ;  Bank  of  Columbia  v.  Patterson,  7  Ofanch,  306 ; 
Randall  v.  Van  Vechten,  19  J.  R.  65 ;  Dunn  v.  St.  Andrew's 
Ch.  14  Id.  118;  Danforth  v.  Schoharie  Turn.  Co.  12  Id.  231.) 
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lY.  The  defendantB  are  also  liable  on  an  express  pro- 
mise contained  in  their  resolution  of  the  18th  of  Jane, 
1855- 

IL  R.  Anderson,  for  Respondents. 

I.  The  resolution  of  the  common  council  of  December 
16,  1853,  is  void,  and  creates  no  obligation  as  against  the 
city  to  pay  for  the  services  contracted  to  be  rendered  by 
McSpedon  &  Baker. 

1st.  The  making  of  the  alleged  contract  was  an  ezeco- 
tive,  and  not  a  legislative  act.  The  common  council,  there- 
fore, could  not  legally  make  it. 

If  authorized  by  the  common  council,  the  contract  could 
only  be  me^le  by  the  appropriate  bead  of  department. 
(Charter  of  1849,  §  9;  Ordinance  oi'ganizing  the  depart- 
ments, May  30,  1849,  §  243;  Ransom  v.  The  Mayor,  4  Ab. 
Pr.  R.  342.) 

2d.  The  resolution  of  the  16th  December,  1853,  is  void, 
also,  because  it  is  in  express  violation  of  the  12th  section 
of  the  charter  of  1853.  This  section  took  away  from  the 
common  council  all  discretion  as  to  work  to  be  done  or 
supplies  to  be  furnished  for  the  corporation,  whioh  involved 
greater  expenditure  than  $250.  In  such  cases  the  common 
council  had  no  authority  whatsoever  to  order  the  work 
done  otherwise  than  by  contract  founded  on  sealed  bids, 
or  on  proposals  maide  in  compliance  with  public  notice  for 
the  full  period  of  ten  days.     (Charter  of  1853,  §  12.) 

II.  The  work  in  question  was  capable  of  beiqg  done  by 
contract.  It  was  a  proper  subject  of  competition  by  bid- 
ders, and  the  object  of  the  12th  section  of  the  statute  of 
1853  was  to  secure  to  the  corporation  the  benefits  of  the 
contract  system,  which  it  devised. 

Ist.  It  was  to  print  and  bind  a  given  number  of  a  cer- 
tain book  already  in  existence,  and  at  a  fixed  price  per 
number. 

2d.  It  is  unlike  the  case  of  professional,  scientific  or 
artistic  labor,  which  derives  its  chief,  if  not  its  only  value, 
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from  being  performed  by  some  particnlar  person.  {Peter- 
son V.  Mayor,  fyc*  It  N.  Y.  B.  454.) 

ni.  The  proceeding  of  the  common  council  being  abso- 
lutely void,  ab  initio,  no  subsequent  act  or  assent  or  ratifi- 
cation can  give  it  validity;  and  the  resolution  of  June  18, 
1855,  directing  the  comptroller  to  pay  the  bill  of  McSpe- 
don  k  Baker,  fails,  for  want  of  original  authority  over  the 
subject.  {Brady  v.  The  Mayor,  fyc.  2  Bosw.  1**13;  Farmers^ 
Loan  4r  TV.  Co.  v.  The  Mayor,  tfc.  4  Bosw.  80 ;  Bonesteel  v. 
The  Mayor,  ^c.  6  Bosw.  560;  22  N.  T.  R.  162.) 

lY.  What  the  common  council  could  not  do  itself,  it 
could  not  legally  depute  its  clerk  to  perform.  The  direc- 
tions to  Mr.  Yalentine,  contained  in  the  resolution  of 
December  16,  1853,  were  unauthorized.  The  duties  of 
clerk  and  his  powers  are  enumerated  in  the  charter  of  1849, 
§§  4  and  5. 

Y.  The  resolution  of  the  common  council  of  13th  of 
August,  1854,  continuing  in  force  the  contract  for  prints 
ing,  &c.,  made  with  McSpedon  &,  Baker,  in  July,  1848,  if  a 
valid  act  of  legislation,  confers  no  right  upon  the  plaintiffs 
to  maintain  this  action.  That  contract  had  reference  to  a 
wholly  different  class  of  work  than  is  embraced  in  the  reso- 
lution of  the  16th  December,  1853. 

YI.  ^^  The  contractor,  when  he  deals  in  a  matter  expressly 
provided  for  in  the  charter,  is  bound  to  see  that  the  char- 
ter is  complied  with.  If  he  neglects  and  thus  chooses  to  take 
the  hazard,  he  is  a  mere  volunteer,  and  suffers  only  what  he 
ought  to  have  anticipated."  {Brady  v.  The  Mayor,  4rc.  2 
Bosw.  173 ;  Homersham  v.  Wolverhampton  Water  Works  Co.  4 
Eng.  L.  &  E.  B.  426 ;  Williams  v.  Chester  JR.  it.  Co.  5  Id. 
601 ;  Farmers^  Loan  ir  Tr.  Co.  v.  Carroll,  5  Barb.  615.) 

YII.  The  plaintiffs  are  not  entitled  to  recover,  because 
the  claim  had  not  been  audited  by  the  finance  department. 
(Charter  of  1849,  §  11;  Charter  of  1853,  §  13;  People  ex 
reL  SnUth  v.  Fiagg,  11  N.  Y.  R.  584.) 

YIII.  No  previous  appropriation  to  cover  the  expense 
of  this  contract  having  been  made,  the  contract  would  be 
illegal,   even  if  made  by  the  proper  executive  officer. 
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(Charter  of  1849,  §§  7  and  19.)     The  judgment  at  special 
term  should  be  affirmed,  with  costs. 

By  the  Court.  White,  J. — Upon  the  facts  and  the 
pleadings  in  the  case,  two  questions  are  presented :  FirsL 
Whether  the  defendants  are  bound  by  the  express  contract 
made  by  the  common  council  with  the  plaintiffs  for  the 
work  in  controversy.  And  second.  If  the  defendants  are 
not  bound  by  the  original  and  express  contract,  have  they, 
by  accepting  and  using  the  books,  rendered  themselves 
liable  to  pay  the  plaintiffs  what  the  books  are  reasonably 
worth  ? 

It  is  a  settled  principle  that  when  the  legislative  power, 
from  which  a  corporation  derives  its  authority  to  act, 
prescribes  a  particular  mode  in  which  the  act  shall  be 
performed,  the  corporation  cannot  lawfully  perform  the 
act  in  any  other  manner. 

If  not  done  in  the  manner  prescribed,  the  act  is  a  mere 
nullity — utterly  void. 

In  the  present  case,  the  Legislature  having  declared,  in 
the  12th  section  of  the  act  of  1853,  that  all  work  to  be 
performed,  and  all  supplies  to  be  furnished  to  the  corpo- 
ration of  the  city  of  New  York,  involving  an  expenditure 
of  more  than  $250,  shall  be  by  contract,  founded  on  sealed 
bids,  Ac,  it  follows,  that  the  contract  for  the  work  done 
by  the  plaintiffs  (if  it  is  such  work  as  is  contemplated  by 
the  12th  section  of  the  act  referred  to)  should  have  been 
made  as  prescribed  in  that  section ;  and,  that  not  having 
been  made  in  that  manner,  it  is  null  and  void;  and  no 
action  can  be  maintained  upon  it.  (See  Brady  v.  The 
Mayor,  ^-c,  of  the  City  of  J^ew  York,  2  Bosw.  Il3,  affirmed 
upon  appeal  to  the  Court  of  Appeals.     20  N.  Y.  R.  312.) 

But  the  plaintiffs  claim  that  the  work,  which  is  the  sub- 
ject of  this  action,  was  done,  not  under  the  employment 
or  contract  authorized  by  the  resolution  of  the  common 
council,  passed  on  December  16,  1853,  but  under  the  old 
contract,  made  between  the  parties  in  July,  1848 ;  which 
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the  plaintiffs  contend  was  continned  in  full  force  to  the 
time  of  the  present  transaction. 

There  is  nothing,  however,  in  the  case  to  sustain  this 
suggestion.  The  complaint  sets  up  no  such  claim.  The 
only  contract,  retainer,  or  employment,  which  the  com- 
plaint alleges,  or  in  any  manner  refers  to,  is  the  resolution 
of  December  16,  1853,  and  the  contract  with,  and  retainer 
of,  the  plaintiffs  by  the  defendants,  ^^ pursuant  to  the  said 
resolution,^^ 

Again,  the  compensation,  agreed  to  be  given  to  the  plain* 
tiffs  for  the  work,  is  not  measured  or  controlled  in  any 
manner  by  the  prices  or  terms  of  the  old  contract.  191 
that  contract,  the  payment  of  46  cents  per  page  for  260 
copies  is  provided  for ;  while  the  contract  price,  under  the 
resolution  of  December,  1853,  and  set  forth  in  the  com- 
plaint, and  for  which  judgment  is  demanded,  is  two  dollars 
per  copy ;  which  is  not  only  a  different,  but  appears  to  be 
a  much  larger  rate  of  compensation  than  that  stipulated 
in  the  old  contract.  So  that,  even  were  the  contract  of 
1848  in  existence  at  the  time  of  the  employment  of  the 
plaintiffs,  it  manifestly  was  not  considered  by  either  of  the 
parties  as  in  any  manner  affecting  the  agreement  for  print- 
ing the  **City  Charters,  Ac,"  which  thejj  both  evidently 
regarded  as  a  new  and  independent  undertaking. .  But  the 
old  contract  had  expired  by  its  own  limitation  in  July, 
1849.  And  although  the  plaintiffs  continued  to  print  the 
proceedings  of  the  common  council,  and  to  receive  pay- 
ment therefor  as  usual,  yet,  until  August,  1854,  there  was 
nothing  done  that  had  even  the  semblance  of  an  attempt 
to  renew  or  revive  it ;  and  all  that  was  done  then  was  the 
passage  of  a  resolution  by  the  councilmen  (one  board  only 
of  the  common  council),  recommending  that  the  old  con- 
tract be  continued ;  a  resolution  which  could  have  no  effect 
whatever  upon  the  rights  or  relations  of  the  parties. 

But  we  do  not  think  that,  after  the  act  of  1863,  the 
common  council  could,  by  any  mere  resolution,  however 
formally  passed,  either  make,  or  give  vitality  to,  such  a 
contract  as  that  of  July,  1848.     Even  before  the  passage 
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of  the  act  of  1853,  the  ordinances  of  the  corporation 
required  that  all  contracts  for  work  and  supplies,  involving 
a  certain  amonnt  of  expenditure,  should  be  made  upon 
bids  or  proposals,  invited  by  public  notice ;  and  this  very 
contract  of  July,  1848,  was  made  in  that  manner.  We 
repeat,  therefore,  that  we  can  see  nothing  in  the  case  to 
warrant  the  suggestion  that  the  work  in  question  was  done 
under  that  old  contract. 

It  was  also  urged  by  the  plaintiffs,  as  a  ground  for  main-* 
taining  the  validity  of  the  contract  made  with  them 
pursuant  to  the  resolution  of  December  16,  1863,  that  it 
lyas  a  legislative  and  not  an  executive  act ;  that  the  books 
ordered  to  be  printed  were  as  necessary  for  the  guidance 
and  information  of  the  members  of  the  common  council  in 
the  discharge  of  their  legislative  duties  as  their  minutes, 
documents  and  journals,  find  that  it  was  equally  within 
their  legislative  discretion  to  order  and  contract  respect- 
ing them,  without  any  other  restraint  than  their  own  sense 
of  what  was  proper  and  necessary.  The  common  council, 
it  is  true,  is  vested  with  all  the  legislative  power  of  the 
corporation ;  but  it  is  a  peculiarly  restricted  legislative 
authority,  and  is  in  every  respect  subject  to  the  provisions 
of  the  charter,  the  fiindamental  law  of  the  corporation. 
And  wheu  that  charter  requires  that  certain  legislative  or 
executive  duties  shall  be  performed  in  a  particular  man- 
ner, or  when  it  declares  that  a  certain  act,  which  is  appro- 
priate to  both  the  executive  and  legislative  departments, 
shall  be  done  (whenever  it  is  done)  in  a  particular  manner, 
without  making  any  exception  in  favor  of  any  officer  or 
department,  ministerial,  legislative  or  executive,  then  these 
several  departments  of  the  city  government  must  comply, 
in  the  performance  of  that  act,  with  those  special  require- 
ments of  the  fundamental  law.  There  are,  it  is  true, 
several  matters  pertaining  to  the  city  government,  which 
have  not  been  assigned  by  law,  or  by  ordinance  of  the  cor- 
poration, to  any  of  the  heads  of  executive  departments, 
and  the  administration  of  which,  therefore,  remains  with 
the  common  council.     {See  Peterson  v.  The  Mayor,  ^c.  17 
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N.  Y.  R.  454.)  The  erection  of  new  public  buildings  when 
authorized  by  law,  and  the  public  printing  are  instances 
of  this  kind.  But  in  the  administration  of  these  branches 
or  portions  of  the  corporate  business,  everything  must  be 
done  (so  far  as  the  nature  or  character  of  the  particular 
subject  will  permit  or  render  it  possible)  as  strictly  in 
compliance  with  the  provisions  of  the  charter,  both  as  it 
respects  the  thing  to  be  done,  and  the  mode  of  doing  it, 
as  if  the  matter  was  in  the  control  or  management  of  the 
head  of  an  executive  department. 

We  conclude,  therefore,  that  when  the  work  of  the 
public  printing  involves  the  expenditure  of  more  than 
1260,  it  should  be  done  by  contract  founded  on  sealed  bids, 
Ac,  in  purstsanoe  of  the  twelfth  section  of  the  act  of  1868, 
and  that  this  is  the  law,  whether  the  printing  is  required 
for  the  legislative  or  executive  departments;  and  that  no 
contract  or  employment  for  the  performance  of  the  work 
referred  to,  made  in  any  other  manner  than  that  prescribed 
by  said  twelfth  section,  is  lawful,  or  valid,  or  of  any  bind- 
ing force  or  obligation,  when  it  involves  an  expenditure  of 
more  than  |260. 

Upon  this  principle,  the  work  done  by  the  plaintiffs,  and 
for  which  this  suit  is  brought,  was  work  which  should  have 
been  contracted  for  in  the  manner  and  with  all  the  for- 
malities prescribed  in  the  twelfth  section  of  the  act  of 
1863 ;  and  as  the  contract  for  it  was  not  made  in  that  man- 
ner, it  is  null  and  void,  and  cannot  be  enforced  against  the 
defendants. 

There  only  remains  now  to  be  considered  the  question, 
whether  the  defendants,  having  accepted  and  used  the 
books,  are  bound  to  pay  for  them  what  they  are  reasonably 
worth,  notwithstanding  that  the  express  contract  under 
which  they  were  furnished  is  null  and  void  ? 

The  plaintiffs'  counsel  has  cited  several  authorities 
intended  to  sustain  the  affirmative  of  this  proposition ; 
but  they  all  tend  only  to  establish  what  has  been  long  held 
as  sound  general  doctrine,  that  a  corporation  can  in 
ordinary  cases  be  made  liable  on  an  implied  as  well  as  on 
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an  express  assumpsit  or  promise.  They  do  not,  however, 
reach  the  case  of  a  corporation  which  is  deprived  by 
statute  of  all  capacity  to  contract,  except  in  certain 
designated  or  prescribed  forms.  In  the  present  instance, 
the  defendants  can  make  no  contract  or  promise,  express 
or  implied,  except  in  the  manner  and  with  all  the  formali- 
ties prescribed  by  statute.  No  promise,  or  engagement, 
or  act  of  acceptance,  or  ratification  by  the  officers  or 
agents  of  a  corporation  thus  incapacitated,  can  render  it 
liable,  or  give  to  any  one  a  cause  of  action  against  it.  The 
members  of  the  common  council  and  other  officers  of  the 
city  government  are  but  agents  of  the  corporation,  entrusted 
with  certain  powers  which  are  to  be  exercised  in  a  manner 
specially  defined  and  provided.  This  is  the  extent  of  their 
authority.  Anything  they  do  beyond  it  ie  a  nullity,  so 
far  as  it  is  intended  by  it  to  bind  their  principal.  A  differ- 
ent doctrine  would  render  void  all  attempts  at  legal 
restraint  upon  the  conduct  or  acts  of  the  defendants.  If 
the  principle  could  be  maintained,  that  when  an  express 
contract,  made  in  defiance  of  the  restraints  of  the  charter 
of  the  defendants,  should  be  declared  void,  the  party  seek- 
ing to  recover  upon  it  might  abandon  the  claim  on  the 
express  undertaking,  and  recover  upon  an  implied  promise, 
on  the  ground  that  the  work  had  been  done,  or  the  supplies 
furnished,  no  matter  how  unauthorized  by  law  the  work 
or  the  supplies  had  been,  it  is  obvious  that  the  statute 
would  be  a  mere  nullity,  and  that  all  safeguards  against 
improvidence  and  corruption  would  be  overthrown.  Such 
a  doctrine  could  not  be  tolerated.  These  views  and  the 
reasoning  in  support  of  them  are  set  forth  more  fully  in 
the  decision  of  this  court  in  the  case  already  referred  to ; 
{Brady  Y.  The  Mayor^  4rc.  2  Bosw.  1*13;)  and  we  only  now 
re-assert  them. 

Fully  sensible  of  the  hardship  to  which  an  adverse  deci- 
sion might  subject  the  plaintiffs,  who,  without  recompense, 
have  parted  with  their  property  and  labor  upon  an  illegal 
and  void  contract,  we  have  examined  this  case  careAilly, 
so  that  nothing  might  escape  our  notice-  which  could  tend 
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to  the  plaintijQfs'  benefit.  But  we  can  see  no  gronnd  upon 
which  this  action  can  be  sustained.  Whether  in  any  other 
form  of  proceeding  the  plaintiffs  can  recover  their  prop- 
erty or  its  value,  may  be  a  question.  In  the  present  action 
they  can  have  no  relief. 

The  judgment  at  special  term  must  be  affirmed  with 
costs. 


The  Bank  of  Beloit,  Plaintiff  and  Respondent  v.  George 
W.  Beale  and  Seth  Adams,  3d,  Defendants  and  Appel- 
lants. 

1.  In  an  action  commenced  in  Korember,  1868,  bj  plaintiff  againat  defendants 
to  recover.proceeds  of  wool  consigned  in  the  early  part  of  1868,  by  the  for- 
mer to  the  latter,  for  sale  on  the  plaintiff's  account,  the  defendants  allege 
in  their  answer  that  the  wool  was  the  property  of  one  A.^  that  prior  to 
June  9, 1868,  A.  employed  B.  as  his  agent  to  purchase  20,000  lbs.  of  wool 
in  Wisconsin  and  Ibrward  it  to  Albany,  agreeing  to  either  pay  B.  half  of  the 
profits  or  one  per  cent,  for  commission,  as  A.  might  elect;  that  between  June 
9  and  July  14,  A.  furnished  B.  $6,000  and  106  sacks  worth  $62.60;  that  B. 
bought  7,041  lbs.  at  $2,112.80,  and  sent  it  to  A.  with  84  sacks  worth  $17; 
and  with  residue  of  the  money  he  bought  wool  in  his 'own  name,  and 
assigned  it  (the  wool  in  question),  with  the  other  sacks,  to  the  plaintiffs; 
that  A.  had  notified  the  defendants  of  the  facts,  and  required  the  proceeds 
of  the  wool  to  be  paid  to  him;  and  it  appeared  that  in  July,  1868,  A* 
brought  suit  in  the  Supreme  Court  against  B.,  and  in  his  complaint  alleged 
the  same  facts;  and  that  B.  reiVised  to  return  the  residue  of  the  sacks  or 
deliver  the  residue  of  the  wool  bought,  or  account  for  the  moneys  advanced 
to  him,  and  prayed  judgment  for  the  $6,000  advanced,  less  the  $2,112.80, 
and  for  the  value  of  the  sacks  not  returned,  and  recovered  a  Judgment 
therefor  February  14, 1860;  and  issued  a  ca.  «o.  thereon,  on  which  B.  was 
arrested  and  imprisoned,  and  that  such  imprisonment  continued  up  to  the 
time  of  the  trial  of  the  present  action,  June  14, 1860;  it  was  heldf  that  the 
action  by  A.  against  B.  and  the  recovery  of  judgment  therein,  estopped  A. 
from  claiming  property  in  the  wool  bought  with  the  moneys  for  which  such 
judgment  was  recovered. 

2.  That  the  bringing  of  the  action  by  A.,  with  knowledge  of  the  fects,  to 
recover  the  residue  of  the  $6,000,  and  recoverfaig  judgment  therefor,  was 
an  election  by  A.  between  remedies,  by  virtue  of  which  A.  repudiated  the 
use  which  B.  made  of  the  residue  of  the  moneys  as  unauthorized,  and 
waived  all  claim  of  property  in  the  wool  bought,  and  that  such  fects  were  a 
bar  to  the  defense  alleged  in  the  answer  of  the  present  defendants. 

8.  Heldf  (by  RobiktsoIt,  J.)  that  the  suit  of  A.  against  B.  was  not  an  election 
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of  remedies  aflbcting  his  right  to  pursue  the  wool  until  that  suit  had  goae 
to  judgment;  and  that  as  Judgment  therein  was  not  recovered  nntH  after 
issue  Joined  in  this  action,  the  defense  herein  was  valid,  when  pleaded,  and 
it  was  error  to  exclude  proof  of  it  at  the  trial. 

4.  Held,  (l»y  Boswomh,  Ch.  J.)  that  as  no  such  question  was  made  hy  the 
defendants  at  the  trial,  or  raised  on  the  argument  of  the  appeal^  and  as 
they  did  not  object  at  the  trial  to  proof  being  made  of  the  fact  of  such 
recovery  by  A.  against  B.,  but  only  to  the  character  of  the  evidence  offered 
to  establish  it,  no  such  question  was  presented  by  the  appeal;  and  thai  the 
only  question  was.  whether  the  decision  at  the  trial,  as  to  the  effect  of  such 
suit  and  recovery,  was  correct. 

6.  Hddf  also,  that  such  suit  and  recovery  by  A.  against  B.,  and  the  taking 
of  B.'s  body  iu  execution  on  the  Judgment,  was  a  satisfiftction  of  all  claims 
of  A.  pending  such  imprisonment. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Hobertson,  J.  J.) 
Heard  Deoember  18,  i860,  decided  February  28, 1861. 

Appkal  by  the  plaintiff  from  a  judgment,  and  from  an 
order,  denying  a  motion  made  by  the  plaintiff  for  a  new 
trial.  This  action  was  brought  in  November,  1858,  on  the 
allegations^  that  the  plaintiff  in  the  early  part  of  1858, 
consigned  to  the  defendants  a  specific  quantity  of  wool,  to 
be  sold  for  and  on  account  of  the  plaintiff  for  cash ;  that 
the  defendants  received  and  sold  the  wool ;  but  paid  only 
$2,000  of  the  proceeds  to  the  plaintiff  and  refuse  to  pay 
the  balance ;  the  complaint  prays  judgment  for  the  residue 
of  the  proceeds,  which,  including  interest,  the  jury  foujid 
to  be  $5,553.5'7. 

The  defence  relied  on  is,  that  B.  iL  Sweet  owned  the 
wool ;  that  it  had  been  purchased  for  him  in  Wisconsin  by 
one  H.  W«  Sherwood,  and  with  Sweet's  money,  on  an 
agreement  with  Sherwood  to  forward  it  to  Sweet  at  Albany; 
that  instead  of  doing  so,  Sherwood  transferred  it  to  the 
plaintiff  as  security  for  antecedent  advances  made  with 
notice  of  the  rights  of  Sweet;  that  Sweet  notified  the 
defendants  that  the  wool  was  his,  and  demanded  that  the 
proceeds  of  it  be  paid  to  him ;  and  that  they  had  in  part 
paid  to  him  such  proceeds,  except  the  $2,000^  which  they 
had  paid  to  the  plaintiff. 

The  defendants,  to  show  that  the  wool  was  Sweet's,  and 
that  the  plaintiffs  took  it  under  circumstances  giving  them 
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BO  right  to  it,  as  against  him,  called  as  a  witness  the  said 
M.  W,  Sherwood. 

On  his  being  sworn,  it  was  proved  that  he  was,  then,  in 
the  oufstody  of  the  sheriff  of  Sarat(^  county,  on  an  exe^ 
eation  against  his  body,  issned  on  a  judgment  recovered 
against  him  by  said  Sweet,  in  the  Supreme  Court  of  this 
State,  on  the  14th  day  of  February,  1860,  for  $4,334.^ 
damages,  besides  costs.  That  said  Sherwood  was  so  pro- 
duced  as  a  witness  under  a  habeas  corpus  ad  testificarvd/um* 

A  duly  certified  copy  of  the  judgment  record,  in  the  suit 
of  Swe^  y.  Sherwood,  was  put  in  evidence.  '^The  defen- 
dants' counsel  objected  to  the  admission  of  the  record  in 
evidence,  on  the  ground  that  it  was  not  duly  authenticated, 
and  that  the  judgment  should  be  proved  by  the  original 
roll  on  file,  or  by  an  exemplified  copy.  The  objection  was 
overruled,  and  the  paper  admitted }  to  which  decision  the 
defendants'  counsel  excepted. '^ 

The  summons  in  that  action  states  that  in  case  of  a 
default  to  answer,  the  plaintiff  will  take  judgment  against 
you  (Sherwood)  for  13,923.20,  with  interest  from  the  14th> 
day  of  July,  1858,  besides  costs. 

The  complaint  (which  was  verified  on  the  7th  day  of 
September,  1858),  states  that  prior  to  the  9th  of  June, 
1858,  Sweet  '^employed  Sherwood"  as  his  agent  to  pur- 
chase  20,00fr  pounds  of  wool  for  '^  Sweet  in  the  State  of 
Wisccmsiii,"  and  forward  the  same  to  *^ Sweet  at  Albany;'' 
Sweet  agreeing  to  pay  to  Sherwood  either  one-half  of  the. 
profits  made  on  the  sale  of  the  saiid  wool,  or  cme  cent  per 
pound  commission  for  '*  Sherwood's  services,"  as  he,  the: 
said  ^^  Sweet,  might  elect." 

That  for  that  purpose.  Sweet,  between  the  9th  of  June 
and  the  14th  of  July,  1868,  furnished  and  advanced  to 
Sherwood  $6,000,  and  also  105  wool  sacks,  of  the  value  of 
$52.50«  That  with  a  portion  of  said  moneys,  Sherwood 
purchcksed  and  forwarded  to  the  «aid  Sweet,  thirty-four 
bales  of  wool,  containing  7,041  pounds,  purchased  for,  as 
the  ^'said  Sweet"  is  informed  and  believes,  and  amounting 
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in  value  to  the  snm  of  $2,112.30.'    That  he  also  returned  34 
of  the  wool  sacks,  of  the  value  of  |1Y. 

That  with  the  remainder  of  the  moneys,  so  furnished  by 
"Sweet"  to  Sherwood,  Sherwood  purchased  wool  in  his 
own  name,  and  sold  and  assigned  the  same,  together  with 
the  remainder  of  said  wool  sacks,  to  other  parties;  that  he 
hf  s  refused  and  still  refuses  to  deliver  the  last  mentioned 
wool  to  Sweet,  or  to  furnish  and  deliver  the  wool  pur- 
chased with  the  moneys  advanced  by  Sweet,  and  also 
refused  to  refund  or  return  the  moneys  so  advanced  and 
furnished  "  by  said  Sweet,"  after  deducting  therefrom  the 
amount  thereof  expended  in  the  purchase  of  the  wool 
delivered  by  Sherwood  to  Sweet,  or  to  render  any  account 
thereof  to  Sweet. 

It  alleges  a  demand  by  Sweet  upon  Sherwood,  of  the 
moneys  not  expended  in  the  purchase  of  the  wool  delivered 
by  the  said  "  Sherwood  to  Sweet,"  and  an  account  thereof; 
and  that  Sweet  "has  also  demanded  the  wool  purchased 
therewith,  but  has  been  unable  to  obtain  the  said  moneys 
or  an  account  thereof,  or  the  wool  purchased  therewith;" 
and  prays  judgment  "for  the  sum  of  $3,923.20,  with  inte- 
rest from  the  14th  of  July,  1858,  with  costs  of  this  action. 
The  defendant  put  in  an  answer;  verified  November,  1858. 

The  action  was  referred  to,  and  tried  before  Hon.  George 
Gould,  as  referee.  His  report,  dated  February  9,  1860, 
finds  upon  the  pleadings  and  evidence,  that  the  facts,  sub- 
stantially as  stated  in  the  complaint,  are  true ;  and  states, 
in  conclusion,  that  "  there  can  be  no  doubt  that  the  plaintiff 
is  entitled  to  recover  the  money  advanced,  less  the  proceeds 
of  the  wool  received,  with  interest  from  the  time  of  last 
advance,  July  11,  1858. 

This  amount  is $3,923  20 

With  interest  to  December  28, 1859  (one  year, 

five  months,  fourteen  days),  ... . 411  23 

Making,  in  aU, $4,334  43 

"  For  which  sum  the  plaintiff  should  have  judgment." 

GEO.  GOULD,  Sole  Referee. 
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The  defendants  in  this  suit,  in  order  to  show  that  the 
wool  in  question  was  the  property  of  Sweet,  and  that  they 
were  justifiable  in  paying  the  proceeds  arising  from  the 
sale  of  it  to  him  as  snch  owner,  after  he  had  given  notice 
of  his  title,  and  demanded  snch  proceeds,  offered  to  prove 
the  facts  stated  in  the  complaint  in  the  suit  of  Sweet  v. 
Sherwood;  being  the  allegations  of  fact  contained  in  the 
second  and  third  defences  of  the  answer  herein. 

Bos  WORTH,  Gh.  J.,  before  whom  the  action  was  tried, 
*'  decided  that  the  facts  thus  proved  constituted  a  bar  to 
the  defence  set  up  in  the  answer,  and  precluded  the  defen- 
dants from  proving  such  defence;  and  that  no  evidence 
could  be  offered  under  it.  To  which  decision  the  counsel 
for  the  defendants  duly  excepted.'' 

The  plaintiff  had  a  verdict  for  $5,653.57.  The  defen- 
dants moved,  on  the  judge's  minutes,  for  a  new  trial.  The 
motion  was  denied,  for  reasons  stated  in  the  opinion  fol- 
lowing, viz. : 

Bos  WORTH,  Ch.  J. — It  will  be  seen,  on  examining  the 
complaint  in  the  suit  of  Sweet  v.  Sherwood^  that  Sweet's 
whole  claim  is — 

(1)  For  cash  advances, ', $6,000  00 

(2)  For  (105)  sacks  furnished, 52  50 

Total, ^ $6,052  50 

He  credits  Sherwood  for  wool  de- 
livered,     $2,112  30 

For  34  sacks  returned, IT  00 

2,129  SO 

The  complaint  prays  judgment  for $3,923  20 

with  interest  from  July  14,  1858. 

The  Bunmions  states  that,  in  case  of  a  failure  to  answer, 
judgment  will  be  taken  for  that  sum  and  costs.  A  sum- 
mons in  that  form  is  proper  only  "  in  an  action  arising  on 
contract  for  the  recovery  of  money  only."  (Code,  §  129, 
sub.  1.) 


616  GASES  m  THE  SUPEEIOB  COURT. 

Tb»  Bank  of  Beloit  t.  BmIo. 

The  complamt  sets  forth  the  contract  between  Sweet  and 
Sherwood,  and  alleges,  as  a  breach  of  it,  the  refiisal  of 
Sherwood  to  deliver  the  wool  purchased,  as  well  as  hi^ 
refusal  to  refund  the  money  or  account  for  it.  By  the  suit 
which  he  brought  he  elected  to  proceed  on  the  contract, 
and  claim  a  return  of  the  money  advanced,  with  interest 
thereon.  Ho  cannot,  on  the  same  facts,  have  a  judgment 
against  Sherwood  for  the  amount  of  money  furnished,  and 
interest,  and  also  for  the  value  of  the  property  bought 
with  such  mofaey. 

By  bringing  a  suit  upon  the  contract,  and  claiming  and 
recovering,  as  part  of  the  damages  arising  from  a  breach 
of  it,  the  moneys  advanced  with  interest,  he  repudiates 
the  use  which  Sherwood  made  of  the  money  as  one  which 
was  unauthorieed,  and  absolutely  waives  all  claim  to  pro- 
perty in  the  wool  bought  with  it*  After  such  a  recovery, 
he  could  not  maintain  trover  against  Sherwood  for  con- 
verting the  wool. 

Such  a  transaction  is  in  principle  like  that  between 
vendor  and  vendee,  where  the  latter  by  fraud  induces  the 
former  to  sell  and  deliver  goods  on  credit.  *In  such  a  case, 
if  the  vendor,  with  knowledge  of  the  fraud,  sue  the  ven- 
dee upon  the  contraqt  of  sale  and  recover  judgment,  ha 
cannot,  in  a  subsequent  action  based  on  the  fraud,  pursue 
the  goods  or  their  proceeds,  either  in  the  hands  of  such 
vendee  or  of  a  third  person.  {Lloyd  v.  Brewster  et  at.,  4 
Paige  R.  537.) 

It  seems  to  me  clear,  upon  elementary  and  fundamental 
principles,  that  the  action  which  was  brought  by  Sweet 
against  Sherwood,  and  the  recovery  of  judgment  thereio, 
estop  Sweet  from  claiming  property  in  the  wool,  bought 
with  the  moneys  for  which  such  judgment  was  recovered. 
All  causes  of  action,  based  on  the  transaction,  are  merged 
in  the  judgment  recovered, 

In  addition  to  this  difficulty,  which  seems  to  be  insu- 
perable, Sweet  has  so  far  executed  the  judgment,  that  he 
has  Sherwood  in  custody,  under  an  execution  against  his 
body,  issued  on  such  judgment.    This  is  a  satisfaction  of 
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the  judgment  in  snoh  sense,  that,  while  the  imprisonment 
lasts,  no  proceeding  can  be  taken  against  his  property  to 
obtain  payment. 

The  judgment  on  which  he  is  imprisoned  will  not  be  set 
off  against  any  other  judgment  in  his  favor.  (Cooper  v. 
Bigalowj  1  Cow.  B.  57.)  A  creditor's  bill  will  not  lie  on 
snch  a  judgment  to  reach  his  equitable  estate.  {StUweU 
Y.  Van  BppSj  1  Paige  R.  615.)  Nor  will  an  action  lie 
against  the  sureties  in  a  bond  given  to  stay  the.  issuing  of 
an  execution  ninety  days,  although  conditioned  to  pay  the 
damages  and  costs,  with  interest,  before  or  at  the  expira* 
tion  of  ninety  days.     {Sunderlai^dy.  Loder,  5  Wend.  B.  58^) 

A  consent  that  the  debtor  go  at  large  is  an  absolute 
discharge  of  the  judgment.     (9  Gow.  B.  138.) 

I  think  there  is  a  marked  distinction  between  a  case  like 
this,  and  an  owner  of  a  chattel  suing  one  person  and 
recovering  against  him  in  trover  for  converting  it,  and 
subsequently  suing  another  person  for  a  separate  and  dw- 
tinct  conversion  of  the  same  property. 

In  this  Slate  it  is  held,  that  a'judgment  against  one,  and 
his  imprisonment,  without  actual  satisfaction,  is  no  bar  to 
a  subsequent  action  against  the  other.  ( Osterhout  v. 
Roberts,  8  Cow.  B.  43.) 

The  rule  in  England  is  otherwise ;  and  it  has  recently 
been  held  there,  as  it  was  held  in  Brown  v.  Wotton  (Gro. 
Jac.  73),  that  a  recovery  in  trover  for  a  permanent  con- 
version, vests  title  in  the  defendant,  by  relation  from  the 
time  of  the  conversicm,  {Buckland  v.  Joknson,  26  Ei^.  L^ 
&  Eq.  B.  328.) 

This  is  not  the  case  of  an  owner,  suing  a  second  party 
for  converting  his  property,  after  having  obtained  judgment 
and  execution  against  another  party  for  a  separate  and 
distinct  conversion  of  the  same  property. 

In  this  case,  after  Sherwood  had  sold  and  disposed  of 
the  wool.  Sweet,  with  knowledge  of  the  fact,  sued  him  to 
recover  back  the  money  advanced  to  purchase  it,  and 
recovered  a  judgment  for  such  moneys,  with  interest. 

And  Beale  and  Adams  who  received  the  wool  from  the 
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plaintiff  (to  whom  Sherwood  had  transferred  it),  to  sell 
on  the  plaintiff's  account,  instead  of  paying  the  proceeds  to 
the  plaintiff,  paid  them  to  Sweet,  and  insist  that  the  wool 
was  his,  and  that  they  had  a  right  to  pay  the  proceeds  to 
him,  he  having  demanded  them  as  owner. 

If  the  judgment  recovered  by  Sweet  against  Sherwood 
estops  the  former  from  claiming  ownership  of  the  wool  as 
against  the  latter,  it  also  estops  him  from  making  such 
claim  as  against  the  plaintiff. 

Beale  and  Adams'  defense  is  based  solely  on  the  right  of 
Sweet  to  claim  the  proceeds  of  the  wool  as  against  the 
plaintiff;  and  if  he  cannot  sustain  such  a  claim,  they  have 
no  defense. 

I  think  Sweet's  rights  are  merged  in  his  judgment,  and 
the  remedies  provided  by  law  to  obtain  payment  of  it ; 
that  in  contemplation  of  law,  it  is  to  be  treated  as  satis- 
fied while  the  imprisonment  of  Sherwood  is  continued,  and 
that  the  motion  for  a  new  trial  should  be  denied. 

Motion  denied  with  $10  costs. 

From  the  order  denying  the  motion,  and  from  the  judg- 
ment entered  on  the  verdict,  this  appeal  is  taken. 

James  C.  Carter^  for  Appellants. 

I.  No  question  was  made  at  the  trial  but  that,  aside  from 
the  effect  of  the  judgment  and  execution,  the  defense 
pleaded  was  a  valid  defense.  There  can  be  no  doubt  that  it 
is  a  good  defense  to  the  action.  {Ogle  v.  Atkinson^  5  Taunt. 
759 ;  Hardman  v.  WUlcock,  9  Bing.  382 ;  King  v.  Richards, 
6  Whart.  418;  Bates  v.  Stanton,  1  Duer,  19.) 

II.  All  evidence  tending  to  prove  the  defense  having 
been  excluded  for  the  reason  above  stated,  it  must  be 
assumed,  for  the  purposes  of  the  present  argument,  that 
the  facts  set  up  as  a  defense  were  true. 

III.  These  facts  being  taken  to  be  true,  it  follows,  as  a 
necessary  consequence,  that  at  the  time  of  the  commence- 
ment of  the  action  by  Sweet  against  Sherwood,  the  title 
to   the  wool,  which  was  then  in  the  hands  of  Beale  A 
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Adams,  the  defendants,  was  in  Sweet ;  and  it  was  compe- 
tent to  him  to  assert  that  title  in  any  of  the  customary 
methods,  by  replevin,  by  trover,  or  by  a  suit  for  the  pro- 
ceeds ;  and  that  the  defendants  wonld  be  liable  to  him  for 
the  proceeds  should  they  have  paid  them  over  to  the  Bank 
of  Beloit  after  the  notice  which  Sweet  gave  them*  (See 
authorities  before  cited.) 

lY.  The  main  question,  therefore,  on  this  appeal,  is 
exactly  this :  whether  it  was  the  effect  of  the  judgment 
and  execution  to  defeat  Sweet's  title  and  transfer  it  to  the 
Bank  of  Beloit? 

Y.  The  recovery  of  the  judgment  per  se  and  without  the 
issuing  and  execution  of  the  ca.  sa*  had  no  effect  what- 
ever on  the  title  to  the  wool. 

The  well  considered  case  of  Hyde  v.  Jfoble,  (13  N.  H. 
494,)  is  a  full  and  explicit  authority,  never,  it  is  believed, 
doubted  or  contradicted  upon  the  question  raised  by  this 
appeal. 

YL  It  may  be  claimed  that  the  judgment  against  Sher- 
wood would  bar  a  subsequent  action  of  trover  against  him 
by  analogy  to  the  doctrine  which  was  in  an  early  case  laid 
down  in  England.  {Adams  v.  Broughton^  2  Strange,  1078.) 
That  as  a  judgment  in  trover  for  the  value  of  the  article 
converted,  vests  the  title  in  the  wrong-doer,  so  here  Sweet 
having  recovered  a  judgment  against  Sherwood,  not  indeed 
in  trover  for  the  value  of  the  wool,  but  for  the  whole 
money  which  was  to  be  expended  in  its  purchase,  the  title 
must  be  considered  as  having  vested  in  Sherwood.  This 
ground  is  clearly  untenable. 

1.  If  the  doctrine  thus  invoked  were  correct,  still  the 
present  case  does  not  fall  within  the  scope  of  it.  The 
judgment  of  Sweet  against  Sherwood  is  not  in  trover,  nor 
is  the  amount  of  it  at  all  dependent  upon  the  value  of  the 
wool.  The  doctrine  in  question,  so  far  as  it  has  any  foun- 
dation at  all,  is  founded  upon  this, — that  a  judgment  in 
trover  for  the  value  of  an  article  affords  the  plaintiff  the 
means  of  enforcing  payment  of  such  value,  and  is  therefore 
in  contemplation    of  law  equivalent  to  such    payment. 
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SoluHo  preiii  empHonis  loco  hab^ur.  But  this  doctrine  would 
have  DO  applicatioii  to  a  judgment  which  was  not  founded 
upon  the  value  of  an  article,  but  simply  upon  the  breach  of 
a  contract. 

2.  But  the  doctrine  itself  above  alluded  to  never  had 
any  permanent  foundation  in  the  English  law,  and  has 
been  rejected  in  this  country  and  in  this  State  by  a  weight 
of  SJithority  which  is  entirely  decisive.  An  actual  satis- 
faction of  judgment  in  trover  is  indeldd  solutio  preiii,  and 
changes  the  title,  but  nothing  short  of  actual  satisfaction. 

'3.  The  correct  doctrine  on  this  point  ia  laid  down  in 
Jenkins'  Centuries,  (4  Gent.  189.)  Adams  v.  Broughton,  (2 
Str.  10*78,)  does  not,  ;9v^hen  properly  understood,  announce 
a  different  doctrine,  as  it  is  to  be  presumed,  from  the  report 
of  the  case,  that  the  damages  had  actually  been  received. 
The  case  of  Brown  y^Wootton^  (Gro.  Jac.  73,)  proceeds  upon 
a  different,  though  erroneous  principle,  namely,  that  when 
judgment  in  trover  or  trespass  has  been  recovered  against 
one,  you  cannot  have  another  action  of  trespass  or  trover 
against  another  who  was  guilty  of  the  same  identical  tree- 
pass  or  conversion ;  for  the  reason  that  by  the  first  judg- 
ment you  have  rendered  what  was  before  uncertain  to 
certainty.  Buckland  v.  Johnson,  (26  Law  and  Eq.  328,) 
does  not  decide  that  a  judgment  in  trover  per  se  changes 
title. 

4.  It  is  now  settled  beyond  all  question  in  this  State 
and  elsewhere,  that  the  mere  recovery  of  judgment  in 
trover,  without  certain  satisfaction,  does  not  affect  the  title 
of  the  property  converted,  and  does  not  bar  another  action 
against  another  person  for  a  subsequent  conversion  of  the 
same  property ;  and  the  case  of  Adams  v.  Broughton,  so 
far  as  it  has  been  interpreted  as  establishing  a  contrary 
doctrine,  has  been  decisively  overruled.  (^Osterhfmt  v. 
Roberts,  8  Cowen,  43 ;  Sanderson  v.  Caldwell,  Aliens,  195 ; 
Sharp  V.  Gray,  3  B.  Monroe,  4 ;  Eliot  v.  Porter,  5  Dana,  299.) 

6.  The  authorities  above  cited  apply  precisely  to  the 
case  at  bar  in  the  aspect  in  which  it  is  presented  under  the 
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sixtli  point,  inasmuch  as  the  question  presented  is  exactly 
the  same  as  if  the  suit  was  trover  by  Sweet  against  the 
Bank  of  Beloit. 

yn.  Nor  is  the  judgment  obtained  by  Sweet  a  bar  to 
any  subsequent  claim  by  him  of  property  in  the  wool,  on 
the  principle  contained  in  the  case  of  Brown  v.  Wootton 
above  cited, — namely,  that  all  Sweet's  ri^ts  of  action  are 
reduced  to  a  certainty  by  his  judgment,  and  he  is  confined 
to  the  relief  which  such  judgment  affords  him, 

1.  The  case  of  Brown  v.  Wootton  is  based  upon  a  strange 
error,  compounded  of  a  notion  derived  from  the  doctrine 
of  res  adjudioata,  with  another  supplied  by  the  doctrine  of 
election  and  waiver  of  remedies.  The  case  itself,  and  the 
doctrine  declared  in  it,  has  been  generally  rejected  as 
unsound.  {Livingston  v.  Bishop^  1  John.  290 ;  Sheldon  v« 
Kibbe,  3  Conn.  214;  OsterhotU  v.  Roberts,  supra.) 

2.  If  it  be  true  that  after  judgment  against  one  tres- 
passer, you  cannot  proceed  to  judgment  against  another 
guilty  of  the  same  trespass,  it  would  follow  that  after 
judgment  against  one,  upon  a  joint  and  several  contract, 
you  could  not  proceed  against  another  severally  liable  on 
the  same  contract — a  doctrine  to  disprove  which  requires 
no  citation  of  authorities. 

3.  The  true  rule  is,  that  the  liability  for  torts  is,  in 
most  respects,  like  that  on  joint  and  several  contracts,  and 
in  either  case  you  may  proceed  successively  to  judgment 
against  each  one  liable  until  an  actual  satisfaction  is 
obtained.  {Lhingston  v.  Bishop ,  supra;  Sheldon  v.  Kibbe, 
supra;  Osterhout  v.  Roberts,  supra;  2  Williams'  Saunders, 
148,  n.  b. ;  Drake  v.  Mitchell,  3  East.  268 ;  Brooke's  Ab. 
Judg.  PL  98.) 

Vrn.  As  to  the  effect  of  the  execution.  We  think  it 
has  now  been  established  that  the  judgment  recovered  by 
Sweet  would  have  been  no  bar  to  a  subsequent  action  of 
trover  against  Aiiri,  nor  to  a  subsequent  action  of  trover 
against  the  Bank  of  Beloit.  We  also  hold  it  to  be  clear 
that  if  the  judgment  would  not  be  a  bar  to  such  subse- 
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qnent  action,  satisfaction  of  the  judgment,  even  if  actual, 
could  not  make  it  a  bar. 

1.  Payment  of  a  judgment  adjudges  nothing,  nor  does  an 
execution,  even  if  satisfied.  Whenever  the  question  of  res 
adjudicata  arises,  it  is  immaterial  to  look  beyond  the  judg- 
ment to  see  whether  it  has  been  satisfied.  The  admissi- 
bility of  such  judgments  and  executions  in  eyidence  as 
bearing  upon  the  matter  of  damages  is  another  and  very 
different  question. 

2.  The  question  of  the  effect  of  judgments  upon  subse- 
quent suits  may  arise  in  several  ways. 

a.  In  a  case  which  presents  an  election  and  waiver  of 
remedies.  Here  the  judgment  itself,  without  satisfaction, 
is  a  bar  to  the  inconsistent  remedies  against  the  same, 
and,  perhaps,  another  person.  And  this  not  on  the  princi« 
pie  of  res  adjudicata^  but  of  estoppel. 

6.  Where  a  subsequent  action  is  brought  for  the  same 
cause.  Here  the  judgment  itself,  without  satisfaction,  is  a 
bar  to  the  action  if  brought  against  the  same  person  on 
the  principle  of  res  adjudicata.  If,  however,  it  is  brought 
against  another  person  in  a  case  of  tort,  or  several  con- 
tract, the  judgment  itself  is  no  bar.  The  parties  not  being 
the  same,  thp  principle  of  res  adjudicata  has  no  applica- 
tion. The  judgment,  however,  if  satisfied,  is  a  bar,  on  the 
principle  of  payment;  and  if  the  action  be  trover^  the  title 
to  the  property  converted  is  changed,  on  the  principle  of 
solutio  pretii  emptionis  loco  hahetur. 

IX.  But  whatever  may  be  the  effect  of  a  satisfied  as  dis- 
tinguished from  an  unsatisfied  judgment,  the  satisfaction 
must  be  actual  and  not  technical. 

X.  The  positions  we  have  taken  are  in  no  respect  in  con- 
flict with  a  class  of  cases  holding  a  doctrine  nowhere 
denied,  that  while  a  judgment  is  satisfied,  even  if  but 
technically,  it  cannot  be  made  the  foundation  of  any  pro- 
ceeding to  recover  the  amount  of  it  from  the  debtor,  as  by 
creditor's  bill  or  set-off,  nor  any  action  be  maintained 
against  a  mere  surety  for  the  debt  or  demand  thus  merged 
in  judgment. 
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XI.  If  the  question  we  have  discassed  were  oot  settled 
by  anthority,  and  was  to  be  decided  upon  the  broadest 
considerations  of  expediency  and  justice,  nothing  could 
be  urged  against  the  doctrine  we  have  maintained,  except 
an  occasional  circuity  and  inconvenience,  to  which  wrong- 
doers would  be  subjected,  as  a  consequence  of  their  mis- 
deeds. It  involves  no  absolute  injustice  even  to  them. 
On  the  other  hand,  the  doctrine  would  be  fotfnd  to  be  sus- 
tained by  the  most  obvious  suggestions  of  good  sense,  and 
by  the  clearest  equity.  The  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event,  \ 

S.  Sanxay^  for  Respondent. 

L  Sweet  having  taken  Sherwood  in  execution,  his  claim, 
arising  out  of  his  transactions  with  Sherwood,  is  satisfied. 
{Cooper  V.  Bigalow,  1  Gowen  R.  66.) 

II.  If  the  defendants  were  to  succeed  in  their  defense 
in  this  action,  it  would  be  in  law  and  in  fact  a  judgment 
in  favor  of  Sweet,  the  defendants  simply  pleading  title  in 
him.     This  could  never  be  allowed. 

1.  His  claim  is  satisfied  by  his  judgment  %nd  execution 
against  Sherwood. 

2.  It  is  familiar  law  that  ''no  party  is  entitled  to  two 
judgments  for  the  same  cause  of  action,  or  for  the  same 
matters  litigated."  And  in  this  case  Sweet  must  stand 
precisely  as  if  he  had  been  brought  in  as  a  party  under 
\  122  of  the  Code. 

in.  Sweet,  having  brought  suit  and  taken  judgment 
against  Sherwood,  discharges  all  other  claim  or  remedy  he 
may  have.  There  is  some  confusion  in  the  cases  in  refer- 
ence to  the  terms  by  which  the  effect  of  this  principle  is 
illustrated.  The  result  of  this  doctrine  is  sometimes  called 
''a  merger,"  sometimes  "  an  estoppel,"  sometimes  *'  an  extin- 
guishment," sometimes  **re5  adjudicata,"  sometimes  "evi- 
dence of  satisfaction,"  and  sometimes  it  falls  within  the 
phrase  of  "  evidence  of  an  election  of  remedies."     {Pierce 
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T.  Kearney^  5  Hill,  85,  86,  per  Nelson,  Oh.  J. ;  see  also,  18 
J.  B.  459;  IS  Mass.  U8;  13  Seargt.  A  Bawle,  288;  Gowen, 
J.  in  Pierce  v.  Kearney^  5  Hill,  93,  94 ;  see  also,  a  very 
clear  exposition  of  the  principle,  by  Gh.  J*  Gibson,  in  Jmui 
y.  Joknsm,  3  Watts  A.  Sergt.  276.) 

The  following  cases  relate  to  the  effect  upon  the  party 
making  the  election.  Its  description  by  Dyer  will  be 
found  in  Da^A  v.  Van  Kleeck,  (7  J.  E.  501.)  See  also,  4  J. 
B.  469,  474;  13  J.  B.  121;  1  J.  B.  33;  8  J.  B.  115; 
1  Watts  and  S.  83 ;  2  Burrow,  1021,  cited  by  Ch.  J.  Ta* 
ney,  3  Howard,  100;  1  Bos.  and  Pul.  630,  note  632;  1 
Picb  62;  5  Greenl.  147;  2  Bus.  (S.  G.)  392;  2  Bawle,  350, 
Huston,  J.;  7  Seargt.  and  Bawle,  Gibson,  J.  358,  who  refers 
to  the  consequences  of  a  suspension  of  remedies  and  its 
effects,  and  he  puts  the  order  of  the  court,  the  interven- 
tion of  the  law,  and  the  laches  of  a  party  on  the  same 
footing  so  far  as  relates  to  the  consequences  upon  a  party. 
See  also,  Seargt.  and  Bawle,  286,  Duncan,  J.  The  follow- 
ing cases  refer  to  the  question  of  waiver^  which  sometimes 
gets  mixed  with  that  of  election :  1  Hill,  240, 242 ;  9  J.  B. 
164;  IIJ.  B.  241. 

Where  a  tort  is  committed,  it  may  be  waived,  and  a 
remedy  may  )>e  had  upon  the  implied  contract.  (2  Stark. 
Ev.  110,  195;  Bull.  N.  P.  113.) 

You  may  proceed  upon  either,  but  if  you  proceed  upon 
the  latter,  the  former  is  waived. 

As  to  the  effect  of  the  judgment  in  Sweet's  suit  against 
Sherwood :  Kingsland  v.  Spalding^  (3  Barb.  Ch.  341 ;) 
Wood  V.  Jackson,  (8  Wend.  9 ;)  Bruen  v.  Hone^  (2  Barb. 
586 ;)  Embury  y.  Conner,  (3  Gomst.  511 ;)  Jficholl  v.  Jlfo^on, 
(21  Wend.  339 ;)  Thomas  v.  Rumsey,  (6  J.  B.  26;)  Alexan- 
der  V.  -Fin*,  (12  J.  B.  218.) 

''  A  judgment  extinguishes  the  demand,  and  if  the  plain- 
tiffs have  two  actions  for  the  s&me  cause,  a  judgment  in 
one  is  a  good  bar  to  the  other." 

Applying  this  rule  to  the  hypothesis  of  Sweet  having  a 
cause  of  action  against  the  Bank  of  Beloit,  or  defendants 
here,  upon  the  same  transaction,  or  growing  out  of  the 
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same  matter  as  that  npon  which  his  judgment  againit  Sher- 
wood was  recovered,  and  what  muit  be  the  conclusion  ? 

Sweet,  having  resorted  to  the  remedy  which  he  did 
against  Sherwood,  had  he  failed  in  it,  or  received  inade- 
quate damages,  could  not  afterwards  have  resorted  to  any 
other  action,  though  of  a  different  species,  to  recover 
damages  for  the  same  injury.  {Burnett  v.  Smith,  4  Gray,  50.) 

^fortiori. .  If  he  could  not  against  Sherwood,  he  could 
not  against  any  one  standing  in  privity  or  claiming  through 
him.     (See  also,  'Hanna  v.  P^gg,  I  Black.  181.) 

The  plaintiff  cannot  have  a  defendant  arrested,  and  also 
have  the  property  delivered  to  him.  {Chappd  v.  Skinner ^ 
6  How.  P.  R.  3SS;  Hinds  v.  TuoeddUj  T  How.  Pr.  R.  278 ; 
Maxwell  v.  Famam,  7  How.  236.) 

IV.  It  may  well  be  doubted  whether,  upon  the  facts  set 
forth  in  the  answer.  Sweet  could  follow  the  -wool  into  the 
hands  of  plaintiff.  There  would  seem  to  have  been  such 
a  conversion  by  Sherwood  as  to  render  it  impossible  for 
Sweet  to. preserve  a  specific  property  in  the  wool. 

Y.  It  would  also  be  impossible  for  the  defendants,  as 
bailees  to  defeat  the  claim  of  the  plaintiffs,  their  bailors, 
by  merely  setting  up  a  naked  claim  of  a  third  person. 

The  bailor  may  recover  of  his  bailee  without  proving 
his  right  of  property  in  the  goods ;  until  the  goods  are 
seized  by  the  right  owner  the  bailee  is  compelled  to  restore 
the  goods  to  the  person  from  whom  he  received  them,  whose 
title  he  cannot  controvert.  (Roll.  Abr.  607 ;  1  Bac.  Abr. 
369;  McGaw  v.  Jldams,  14  How.  461.) 

It  is  alleged  in  the  complaint  that  the  plaintiff  directed 
the  defendants  to  sell  the  wool  for  cash.  This  is  not 
denied  in  the  answer. 

The  judgment  below  should  be  affirmed. 

RoBEBTSON,  J. — The  reply  in  this  case  is  confined  to 
simply  putting  in  issue  the  facts  set  up  in  the  answer,  and 
did  not  claim  any  estoppel  of  any  kind.  It  was  formerly 
the  rule,  that  the  benefit  of  an  estoppel  must  be  claimed  in 
pleading;  otherwise,  the  whole  matter  was  open  to  re- 
VoL.  VII.  40 
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inquiry..  {Kilheffer  v.  Herr,  17  Serg.  &  Rawle,  319,  322.) 
It  is  possible  no  reply  was  necessary  in  this  case ;  and, 
therefore,  the  plaintiffs  may  not  be  precluded  by  having 
put  one  in  without  claiming  the  estoppel ;  but  it  is  not  a 
question  free  from  doubt. 

It  is  evident  that  the  admission  and  exclusion  of  the  evi- 
dence, objected  to  or  offered  on  the  trial,  raise  the  question 
whether  the  judgment  and  execution  in  the  previous  action 
estopped  the  defendants  ^in  this  suit  from  setting  up  the 
title  of  the  goods,  for  whose  proceeds  this  action  is  brought 
to  be  in  Sweet  at  the  time  of  the  commencement  of  this 
action;  that  being  really  the  question  under  the  pleadings, 
and  not  whether  they  were  his  at  the  time  of  the  trial. 
Such  question  of  estoppel  requires  a  careful  examination 
of  the  nature  of  the  judgment  in  that  action,  and  the  mode 
in  which  it  operates  on  parties  and  privies,  so  as  to  estop 
them  from  setting  up  any  of  the  same  matters  in  any  other 
action.  It  will  be  found,  on  such  examination,  that  unless 
such  judgment  operated  as  res  judicata  upon  t^e  title  of 
Sweet,  and  the  right  of  the  defendants  in  this  case,  as 
claiming  under  him,  its  posteriority  to  the  commencement 
of  this  suit  will  be  material  in  reference  to  such  rights. 

I  assume  that  the  defendants  had  a  right  to  set  up  title 
in  Sweet,  and  a  liability  to  him  for  disposing  of  his  goods 
without  his  consent,  although  they  received  them  from  the 
plaintiffs  and  promised  to  account  for  them,  otherwise 
there  would  be  an  end  of  the  case ;  for  this  lies  at  the 
basis  of  the  defenses.  The  real  question  between  the 
parties  was,  whether  Sweet  owned  the  goods  at  the  time  of 
the  commencement  of  this  suit.  It  might  admit  of  some 
doubt  whether,  if  Sweet  now  sued  the  defendants  for  the 
value  of  the  goods,  he  would  not  be  precluded  by  his 
judgment  against  Sherwood ;  but  the  question  is,  whether 
he  would  have  been  so  when  this  action  was  commenced.  If 
Sweet  had  a  choice  of  remedies  against  Sherwood,  he 
would  not  be  bound  by  any  action  brought  by  him  to 
obtain  any  one  until  judgment  in  such  action;  because, 
until  the  trial,  he  had  a  right  to  discontinue  on  paying 
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costs ;  {Averiil  v.  Patterson^  10  How.  85  ;  Schertck  v.  Fan- 
cher,  14  Id.  95;)  and  the  form  in  which  he  alleged  the 
wrong  to  have  been  done  him,  in  the  discontinned  action, 
could  not  bind  him  in  a  second  action.  At  least,  no  case 
has  yet  gone  that  length.  {Hull  v.  Blake,  13  Mass.  B.  153, 
155 ;  Sweigart  v.  Frey,  8  Serg.  &  E«,wle,  299,  305.) 

The  first  question  arising  on  snch  former  judgment  is,  in 
what  way  does  it  preclude  the  defendants  from  proving 
the  truth  as  to  the  title  ?  Clearly,  not  as  an  adjudication 
upon  any  litigated  matters.  There  is  no  allegation  in  the 
pleadings  in  such  action  respecting  the  title  to  the  goods 
claimed.  If  it  had  been  material,  it  would  have  been 
alleged  by  the  defendants  in  that  action,  that  Sweet  owned 
the  property,  which  would  necessarily  have  been  denied 
by  him,  to  enable  him  to  recover  for  complete  non-per- 
formance of  the  contract  by  Sherwood.  If  the  decision 
on  such  an  issue  had  been  that  he  had  no  title,  it  would 
have  been  a  decision  in  his  favor;  not  against  him.  Would 
the  plaintiffs  in  this  suit  have  been  bound,  in  such  case,  by 
a  finding  in  favor  of  Sherwood,  under  whom  the  plaintiffs 
claim,  that  Sweet  had  title  ?  Upon  no  pretense  can  such 
judgment  be  made  an  adjudication  upon  any  question  to 
bind  the  defendants,  who  were  not  parties  or  privies,  or 
even  notified  of  its  existence ;  and  who  were  powerless  to 
intervene  therein  for  their  own  protection. 

But  it  is  urged  that  the  defendants  are  estopped  by  the 
conduct  of  Sweet,  in  bringing  his  action  in  the  form  in 
which  he  did,  carrying  it  to  judgment,  and  charging  Sher- 
wood in  execution.  If  so,  it  would  plainly  be  by  his  act 
t»  pais,  and  not  by  any  judicial  action  of  the  court  in 
which  the  action  was  pending,  that  the  estoppel  would  be 
wrought;  if,  indeed,  the  term  '''estoppel"  is  ever  appropri- 
ate to  any  act  but  those  of  the  parties  to  it.  (See  Kil- 
heffer  v.  Herr,  ubi  sup.  ;  Marsh  v.  Pier,  4  Rawle,  273.)  If 
so,  unless  the  mere  bringing  of  the  action  in  the  form  in 
which  it  was  brought,  destroyed  all  claims  to  the  wool 
in  question,  the  taking  of  the  judgment  and  issuing  of 
execution  in  such  action  were  purely  the  acts  of  Sweet,  and 


«2fi  CASES  IN  THE  fiUPBRIOB  COURT. 


The  BMik  of  Bek>it  ▼.  Beftle. 


conld  not  alter  the  defeadants'  rightB  as  they  stood  at  the 
beginning  of  this  action.  The  form  of  the  complaint  in 
such  action  was  ambiguous,  and  admitted  of  a  recovery 
by  Sweet,  either  of  damages  for  non-performance  of  the 
contract  by  Sherwood ;  or  of  the  money  advanced  by  him 
to  the  latter  to  enable  him  to  buy  the  wool  in  question, 
upon  a  rescission  of  the  contract  which  Sweet  had  a  right 
to  make  in  consequence  of  Sherwood's  failure  to  perform 
it.  If  Sweet  afterwards  elected  to  take  damages  for  the 
non-performanqe  of  the  contract,  he  might  have  recovered 
the  value  of  the  wool  which  Sherwood  was  bound  to 
deliver;  and,  possibly,  the  money  advanced  might  be 
assumed  to  be  the  value  of  such  wool.  But,  in  fact,  the 
referee  gave  judgment,  as  Sweet  elected  to  take  it,  for 
merely  the  money  advanced  by  him,  and  interest  from  the 
tim^  of  the  advance;,  thus  considering  the  contract  as 
rescinded.  Sweet  did  not  allege  in  the  complaint,  that 
the  wool  was  not  his;  and  if  he  had  chosen  to  confine  his 
claim  to  damages  for  not  forwarding  the  wool  to  him  after 
it  was  bought,  thereby  reserving  to  himself  a  right  of 
action  for  the  goods,  as  his  property,  he  might  have  done 
so  under  the  state  of  facts  set  out  in  such  complaint.  It 
was,  therefore,  by  virtue  of  the  claim  before  the  referee 
of  the  money  advanced  as  damages,  and  the  judgment 
obtained  thereupon,  that  Sweet  debarred  himself  of  any 
claim  to  the  goods ;  and  not  by  the  form  of  the  summons, 
or  complaint  in  the  action.  But  until  Sweet  determined 
of  which  remedy  he  would  avail  himself,  and  what  damages 
he  would  demand,  he  had  a  right  to  discontinue  such 
action,  and  sue  the  defendants  for  the  wool  in  case  it 
belonged  to  him.  The  fact  that  Sweet,  by  his  claim  for 
damages,  precluded  himself  from  claiming  the  goods  in 
February,  1860,  by  the  judgment  in  his  favor,  does  not 
help  these  defendants,  who  might  be  rendered  liable  in  this 
suit  for  the  proceeds  received  by  them,  and  costs  in  conse- 
quence of  Sweet's  claims.  When  the  defendants  were 
sued  in  this  action,  and  set  up  their  defense,  they  had  no 
means  of  knowing  what  course  Sweet  intended  to  pursue; 
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and,  therefore,  they  cotdd  only  defend  themselTes  by  com- 
pelling the  plaintiffs  to  make  out  their  title  to  the  goods ; 
not  by  an  unanticipated  future  action  or  election  of  Sweet, 
but  by  the  facts,  as  they  existed  at  the  time  of  the 
commencement  of  this  action.  It  is  pos&ible  that  tho 
defendants  might  not  be  able  to  make  out,  by  evidence, 
that  the  wool  was  Sweet's  when  this  action  was  com- 
menced; but  they  were  entitled  to  make  the  attempt 
without  being  barred  by  his  subsequent  conduct ;  and  if 
they  can  prove  acts  of  acceptance  by  him,  there  is  no 
reason  why  they  should  be  prejudiced  by  the  neglect  of 
Sherwood. 

The  plaintiffs  commenced  this  action  at  the  risk  of  being 
oUiged  to  make  out  their  case,  and  allowing  the  defendants 
to  make  out  theirs  by  evidence  at  large.  They  can  derive 
no  benefit  from  an  estoppel  after  it  was  commenced  in 
favor  of  Sherwood. 

I  think,  therefore,  the  defendants  should  have  been 
allowed  to  introduce  evidence  to  make  out  their  second 
and  third  defenses  if  they  could ;  that  tho  act  of  Sweet, 
in  conducting  his  action  against  Sherwood  to  judgment, 
and  thereby  terminating  his  election,  after  the  commence- 
ment of  this  suit,  was  not  an  estoppel  against  the  defen- 
dants and  in  favor  of  the  plaintiffs ;  and  that  the  judgment 
in  such  action  was  therefore  not  a  bar  to  the  defendants' 
defense  in  this. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

HoFFiCAK,  J. — Sweet  entrusted  Sherwood  with  money 
to  purchase  wool,  to  be  delivered  for  the  use  of  the  latter, 
Sherwood  receiving  compensation  in  one  or  other  of  the 
modes  prescribed.  Sherwood  having  used  the  money  in 
buying  wool,  and  misapplied  a  considerable  portion  of 
such  wool,  Sweet  sued  him,  and  recovered  judgment  for 
the  balance  of  the  money  advanced ;  allowance  being  made 
for  the  value  of  the  wool  properly  delivered.     The  action 
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was  entirely  for  a  money  demand ;  "  the  recovery  of  money 
only."     (Code  129,  sub.  1.) 

The  Chief  Justice  in  his  opinion  on  a  motion  for  a  new 
trial  says :  *'  It  seems  to  me  clear,  upon  elementary  and 
fundamental  principles,  that  the  action  which  was  brought 
by  Sweet  against  Sherwood,  and  the  recovery  of  judgment 
therein,  estop  Sweet  from  claiming  property  in  the  wool 
bought  with  the  moneys,  for  which  such  judgment  was 
recovered.  All  causes  of  action  based  on  the  transaction 
are  merged  in  the  judgment.  Beale  and  Adams'  defense  is 
based  solely  on  the  right  of  Sweet  to  claim  the  proceeds 
of  the  wool  as  against  the  plaintiffs ;  and  if  he  cannot 
sustain  isuch  a  claim,  they  have  no  defense."  With  these 
views  I  entirely  concur.  I  shall  refer  to  a  few  authorities  to 
support  their  correctness. 

The  general  rule  is  not  to  be  questioned,  that  a  judg- 
ment in  a  case  in*  which  the  parties'  cause  of  action  has 
been  litigated,  or  was  raised,  and  could  have  been  liti- 
gated, is  a  bar  to  any  future  litigation  of  the  same  point, 
between  the  parties  or  privies.  It  makes  no  difference 
that  the  object  of  the  first  suit  was  different  from  that  of 
the  second,  that  is,  that  a  different  relief  was  sought. 
{Kingsland  v.  Spalding,  3  Barb.  Ch.  R.  341,  and  cases, 
especially  Betts  v.  Starr,  5  Conn.  Rep.  550.  See  also 
Ramsey  v.  Hemdon,  1  McLean,  450.) 

It  is  a  bar  where  the  claim  is  attempted  to  be  used  as  a 
set-off,  as  well. as  where  it  is  to  support  an  action.  {Jones 
V.  Richardson,  5  Metcalf,  267.) 

In  Burnett  v.  Smith,  (4  Gray,  50,)  the  defendant,  when 
sued  upon  a  promissory  note,  set  up  false  representations 
as  to  the  value  of  the  goods  for  which  it  was  given,  and 
succeeded  in  reducing  the  recovery,  he  was  held  to  be 
barred  from  any  action  for  damages  for  the  false  represen- 
tations. The  court  say :  "  The  principle  of  waiver  of 
right  to  an  action,  is  familiarly  applied  in  cases  of  tortious 
taking  of  personal  property  when  the  same  has  been  sold, 
and  the  avails  come  to  the  use  of  the  tort  feasor. 

"  The  party  claiming  the  property  has. the  election  either 
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to  sue  in  trover,  or  to  institute  his  action  for  money  had 
and  received :  but  in  case  of  a  resort  to  one  of  these  reme- 
dies, and  a  failure  to  recover  at  all  upon  the  merits  of  the 
case,  or  a  recovery  of  inadequate  damages,  he  is  then  pre- 
cluded from  resorting  to  another  action,  though  of  a  differ- 
ent species,  to  recover  damages  for  the  same  injury.  The 
evidence  upon  which  the  case  of  the  party  is  to  be  sus- 
tained, is  competent  in  either  form  of  action,  and  once 
offered  the  verdict  thereon  is  conclusive." 

And  nothing  can  be  more  explicit  upon  the  subject  than 
the  language  of  Justice  Bronson  in  Jficholl  v.  Mason,  (21 
Wend.  339.) 

There  are  exceptional  cases  to  this  rule,  such  as  where 
the  whole  cause  of  action  or  right  between  the  parties  to 
the  record,  is  not,  and  cannot  be  determined  in  the  action 
brought,  on  account  of  particular  rules  governing  it,  or 
otherwise;  or  again,  where  a  new  action  may  be  had 
against  a  new  party  for  the  same  cause. 

Thus  in  Arnold  v.  Arnold,  (17  Pick.  4,)  it  was  ruled, 
that  a  judgment  in  trespass  quare  dansum  freqit  cannot  be 
pleaded  in  bar  to  the  demandant  in  a  writ  of  right,  even 
although  in  the  former  action,  the  right  of  possession  and 
entry,  depending  on  the  right  of  property,  was  put  in  issue. 

The  line  of  reasoning  of  Mr.  Justice  Putnam  shows,  that 
to  support  the  plea,  would  be  to  efface  the  distinction 
universally  established  between  real  actions,  which  relate 
to  the  right  of  possession,  and  those  in  which  the  right  of 
property  is  to  be  determined.  And  he  puts  the  case  as  to 
personal  property,  of  a  horse  taken  without  consent  and 
sold,  and  the  money  applied  to  the  taker's  use.  The 
injured  party  may  have  trespass,  or  assumpsit  for  the  pro- 
ceeds. Either  action  is  for  the  same  cause,  the  taking 
and  appropriation.  If  he  brought  trespass  and  failed,  he 
would  be  precluded  froin  assumpsit. 

The  case  of  Osterhout  v.  Roberts,  (8  Cowen,  43,)  which  is 
relied  upon  by  the  plaintiff's  counsel,  only  decides  that 
where  trover  was  brought  against  A.,  and  proceeded  to 
judgment  and  imprisonment  on  a  ca.  sa.,  it  was  not  a  bar 
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to  another  actioo.  of  trover  agaiofit  B.  for  the  same  pro- 
perty. The  case  hears  very  little  upon  the  question  here. 
Nothing  short  of  satisfaction  was  sufficient  to  change  the 
property. 

The  case  of  Ifyde  v.  Jfohhy  (13  N.  Hamp^  B.  494,)  is  the 
strongest  I  have  met  with  in  favor  of  the  plaintiff.  But 
even  there,  the  learned  judge  says  that  the  judgment 
against  Eenniston  (the  bailee  in  the  case,)  cannot  be 
regarded  as  an  affirmance  of  his  acts,  as  it  might  have  been 
had  the  action  been  assumpsit  to  recover  the  money  he 
•received  upon  the  sale.  So  far  from  a  ratification  of  his 
acts,  the  action  against  him  treats  them  all  as  "  tort  feasors J^ 

I  cannot  doubt  that  the  ruling  upon  this  point  was  cor- 
rect as  matter  of  law. 

Do  the  facts  and  dates  of  the  respective  actions  make  a 
difference  ? 

On  the  14th  of  July,  18S8,  Sweet  commenced  his  action; 
his  complaint  was  served  the  'Ith  of  September,  and 
answered  the  l&th  of  December.  Judgment  was  entered 
the  14th  of  February,  I860. 

On  the  3d  of  November,  1858,  the  present  action  was 
commenced.  On  the  4th  of  December  the  answer  was  put 
in,  and  on  the  14th  of  June,  1860,  the  trial  was  had. 

The  defendants  had  the  task  of  proving  that  the  notice 
to  them  of  Sweet's  claim  was  a  valid  defense  to  the  plain- 
tiff's demand.  When  it  was  shown  that  Sweet  could  not 
recover,  their  defense  failed..  The  facts  showing  that  fail- 
ure were  not  necessarily  to  be  set  up  in  a  pleading.  His 
action  of  the  14th  of  July,  1858,  was  the  election  to  take 
the  particular  remedy,  and  was  never  abandoned,  but 
prosecuted  to  judgment,  and  was  taken  before  the  com- 
mencement of  the  present  action. 

Again,  it  is  observed  by  the  Chief  Justice  that  the 
imprisonment  of  Sherwood  on  the  ca.  sa.  is  a  satisfaction 
of  the  judgment  in  such  sense,  that  while  the  imprison- 
ment lasts,  no  proceeding  could  be  taken  against  his  pro- 
perty. 

The  Supreme  Court  of  the  United  States  held  that  the 
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taking  of  a  defendant's  person  under  a  c(u  sa.  ''operates 
as  a  satisfaction  of  the  debt,  and  for  that  reason  deprives 
the  creditor  of  all  recoorse  to  the  lands  or  property  of  any 
description  belonging  to  the  debtor."  {Magniac  v.  7%of»- 
san,  15  How.  U.  S.  R.  281 ;  Snead  v.  McCoull,  12  Id.  412.) 

In  our  State,  it  has  been  repeatedly  decided  that  as  long 
as  the  imprisonment  continues,  there  is  a  virtual  satisfac- 
tion of  the  debt  and  judgment.  It  is  a  perfect  defense  to 
an  action  upon  a  joint  liability  of  another  with  the 
imprisoned  debtor.  By  force  of  a  special  statutory  pro- 
vision, if  the  party  imprisoned  die,  or  is  discharged  as  an 
insolvent,  his  property  may  be  resorted  to.  {Chapman  v. 
Hatt,  11  Wend.  41  and  cases.) 

But  without  examining  this  point  further,  we  are  dear 
as  to  the  sufficiency  of  the  one  before  stated  to  sustain  the 
decision. 

The  judgment  should  be  affirmed  with  costs. 

BoswoRTH,  Gh.  J. — My  brother  Hoftican  has  reached 
the  conclusion  that  the  judgment  in  this  action,  should  be 
affirmed,  and  my  brother  Robertson  that  it  should  bo 
reversed. 

The  conclusions  of  the  latter  seem  to  be  based  upon  the 
assumption  that  the  defendants'  rights  are  different  firom 
what  they  would  have  been  if  the  judgment  in  favor  of 
Sweet  against  Sherwood  had  been  rendered  before  this 
action  was  commenced,  and  that  the  exception  taken  raises 
this  question ;  and  that  on  the  facts  as  they  are  alleged  to 
have  existed  when  this  suit  was  commenced,  proof  of  the 
defense  pl^ded  in  this  suit  was  admissible ;  although  it 
might  not  have  been  if  the  facts,  as  they  existed  at  the  trials 
had  existed  when  this  suit  was  brought. 

I  think  the  case  before  us  furnishes  no  warrant  for  this 
assumption.  There  was  no  objection  to  the  admission  in 
evidence  of  the  record  of  the  judgment  in  the  suit  of 
Sweet  against  Sherwood,  except  the  objection  *'  that  it  was 
not  duly  authenticated,  and  that  the  judgment  should  be 
proved  by  the  original  roll  on  file,  or  by  an  exemplified  copy." 
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The  decisioa  excepted  to  was,  '*  that  the  facts  thas 
proved  constituted  a  har  to  the  defense  set  up  in  the 
answer,  and  precluded  the  defendants  from  proving  such 
defense,  and  that  no  evidence  could  be  offered  under  it ;'' 
and  evidence  of  "  the  allegations  contained  in  the  second 
and  third  defenses  of  the  answer  "  was  excluded. 

No  suggestion  was  then  made,  nor  is  any  contained  in 
the  points  of  the  defendants  on  this  appeal,  that  the  case 
presented  any  question  except  as  to  the  force  and  effect  of 
the  facts  proved,  viz :  the  recovery  of  the  judgment  by 
Sweet  against  Sherwood,  and  the  imprisonment  of  the 
latter  under  the  execution  issued  on  such  judgment. 

There  having  been  no  objection  to  the  plaintiffs  making 
proof  of  the  facts  which,  they  insisted,  were  an  answer  to 
the  matters  alleged  as  the  second  and  third  defense,  and 
the  decision  excepted  to  being  one  as  to  the  force  and 
effect  of  such  facts,  the  only  question  raised  by  such  excep- 
tion is  the  accuracy  of  such  decision.  {Belknap  v.  Sealey^ 
4  Kern.  R.  147,  148.) 

If  there  could  have  been  any  question  made  as  to  the 
admissibility  of  evidence  to  prove  such  facts,*  under  the 
pleadings  as  they  stood,  none  was  raised,  and  if  any  had 
been  made,  the  court'  was  competent  to  modify  them  so  as 
to  make  the  evidence  admissible,  upon  such  terms  as  it 
deemed  just.  No  question,  therefore,  can  now  be  made 
of  the  plaintiffs'  right  to  prove  the  facts  that  were  proved, 
and  to  have  the  benefit  of  their  due  legal  effect. 

These  defendants,  it  must  be  remembered,  have  entered 
into  no  contract  with  Sweet,  and  have  no  rights  derived 
from  him.  Their  contract  is  with  the  plaintiff^,  and  the 
question  is  whether  they  are  absolved  from  performing  it 
by  the  matters  stated  in  their  answer. 

The  answer  to  those  matters  is,  that  as  early  as  July  14, 
1858,  Sweet,  in  the  most  formal  and  solemn  manner,  by  the 
institution  of  a  suit  against  Sherwood  in  a  court  of  record, 
declared  his  election  to  repudiate  the  use  which  Sherwood 
had  made  of  the  money  furnished,  and  his  acts  as  agent 
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of  Sweet,  if  agent  he  could  be  called,  and  to  have  a  return 
of  his  money,  with  the  interest  thereon. 

That  relief,  in  his  judgment,  might  be  preferable  and 
more  beneficial  than  a  successful  pursuit  of  the  proceeds 
of  the  wool,  or  a  judgment  against  any  one,  or  all,  who 
might  have  been  charged  with  the  conversion  of  it.  On  the 
7th  of  September,  1858,  he  verified  his  complaint,  and  the 
relief  it  prayed  for  is  a  judgment  for  the  balance  of  the 
money  not  accounted  for,  with  interest. 

The  present  action  was  hot  commenced  until  the  3d  of 
November,  1858.  Over  three  months  prior  to  that.  Sweet 
had  taken  his  position  as  between  himself  and  Sherwood, 
and  had  been  seeking  to  enforce  it  by  an  action  at  law; 
a  position  which  renounced  all  obligation  to  take  the  wool, 
and  all  right  to  it ;  a  position  to  which  he  has  at  all  times 
since  steadily  adhered,  by  prosecuting  his  action  to  judg- 
ment, and  the  imprisonment  of  Sherwood's  body  on  an 
execution  issued  on  such  judgment. 

There  was  no  reason, 'therefore,  when  this  action  was 
commenced,  why  the  defendants  should  not  have  paid  to 
the  plaintiffs  the  proceeds  of  the  wool  in  their  hands, 
according  to  their  contract ;  and  nothing  occurred  between 
that  time  and  the  trial  exempting  them  from  that  obligation. 

For  these  reasons,  and  those  assigned  for  denying  the 

motion  made  at  special  term  for  a  new  trial,  I  think  the 

judgment  should  be  affirmed. 

Ordered  accordingly. 
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Abraham  F.  Fowler,  PlaintijBT  and  Appellant  v.  William 
Burns  et  aL,  Defendants  and  Respondents. 

1.  An  iiyanetion  can  only  be  granted  where  it  appears  by  the  complaint  that 
the  plaintiff  is  entitled  to  the  relief  demanded,  and  where,  also,  it  appears 
by  affidavit  that  sufficient  grounds  exist  therefor. 

2.  The  affidavit  may  be  so  drawn,  by  a  reference  to  the  complaint » as  to 
incorporate  its  allegations  in  and  make  them  a  part  of  it.  When  so  drawn, 
and  sufficient  to  authorize,  and  an  iiyunction  is  granted  thereon,  it  is 
granted  on  an  affidavit.  It  is  a  misuse  of  words  to  say,  in  such  a  case, 
that  it  is  granted  on  a  verified  complafait,  though  the  affidavit  be  merely  a 
verification  of  the  complaint,  in  the  form  prescribed  by  the  Code. 

8.  A  defendant  may  move  to  vacate  it  either  upon  the  complaint  and  affida- 
vits on  which  it  was  granted,  or  upon  affidavits  on  his  part,  with  or  without 
answer. 

4.  If  he  move  upon  papers  other  than  those  upon  which  it  was  granted,  it  is 
indispensable  that  he  move  on  affidavits. 

6.  K  he  has  put  in  answer,  so  verified,  whether  by  the  usual  verification,  or 
by  a  separate  formal  affidavit  annexed  to,  and  by  reference  incorporating 
the  answer  and  its  allegations  into  the  affidavit,  so  as  to  make  them  part 
of  the  affidavit,  and  he  moves  upon  the  answer,  thus  verified,  to  dissolve 
the  injunction,  he  moves  upon  affidavit y  and  the  plaintiff  may  oppose  the 
motion  by  affidavits  in  addition  to  those  on  which  the  ii^unction  was 
granted. 

6.  An  injunction  cannot  be  granted  on  an  unverified  complaint;  and  one 
issued  upon  sufficient  grounds  cannot  be  vacated  by  an  unverified  answer. 

7.  The  denials  and  allegations  contained  in  it,  in  order  to  enable  a  defendant 
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to  move  upon  it  to  diasolve  an  iigonction,  must  be  so  authenticated  by  a 
positive  oath,  as  to  make  them  in  substance  and  effect  part  of  the  affidavit 
which  authenticates  them. 

8.  When  the  defendant  moves  to  dissolve  upon  an  answer  thus  authenticated, 
he  moves  upon  an  affidavit  within  the  meaning  of  the  Code;  and  the  motion 
may  be  opposed  by  new  affidavits  on  the  part  of  the  plaintiff. 

9.  This  is  so,  whether  the  answer  merely  denies  all  the  allegations  of  the  com- 
plaint, or  in  addition  to  that,  contains  new  matter. 

10.  A  complaint  and  answer  are  pleadings,  and  whether  yerifled  or  not,  per- 
form offices  as  such.  But  they  are  none  the  less  affidavits  and  entitled  to 
be  used  as  such,  when  their  allegations  are  in  such  form,  and  are  so  veri- 
fied, that  by  the  veriflcation  the  truth  of  the  allegations  is  positively 
affirmed. 

(Before  Bosworth,  Gh.  J.,  and  HoFnci^v,  Woodrutp,  Mohcuxt  and 

ROBBRTSOir,  J.  J.) 

Heard  October  20,  decided  November  10, 1860. 

Appeal  by  the  plaintiff,  from  an  order  vacating  an  in- 
junction. The  facts  are  fully  stated  in  the  opinion  of  the 
court, 

Jl.  K.  Hadley,  for  Appellant. 

C.  D.  MilleTy  for  Respondents. 

By  THE  Court.  Woodruff,  J. — The  complaint  in  this 
case,  alleges  that  the  plaintiff  was  on  the  25th  of  April, 
1860,  the  owner  of  certain  articles  of  furniture  consigned 
to  Wm.  and  Thomas  Bums,  doing  business  as  commission 
merchants,  under  the  name  of  "Burns  Brothers,"  for  sale; 
that  Burns  Brothers  being  insolvent,  made  a  general  as- 
signment to  their  brother,  the  defendant  James  Burns,  for 
the  "benefit  of  their  creditors,  and  among  other  property 
assigned  and  delivered  to  him  the  said  property  of  the 
plaintiff;   that  the  plaintiff  as  soon  as  he  was  notified  of 

the  assignment,   informed  the  assignee  that  he  was  the 
owner  of  the  said  property,  and  forbade  the  sale  thereof 

by  him;  that  the  said  assignee,  nevertheless,   sold  and 

delivered  the  property,  claiming  to  dispose  of  the  proceeds 

according  to  the  provisions  of  the   said  assignment ;  and 

that  the  plaintiff  has  reason  to  fear  and  does  fear  that  he 

will  distribute   the   same   among  the   creditors  of  Burns 
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Brothers ;  and  that  the  said  assignee  is  insolvent.  Upon 
these  allegations,  the  plaintiff  prays  an  injunction  to  res- 
train snch  distribution,  and  that  the  defendants  pay  over 
to  the  plaintiff  the  value  of  the  property,  and  for  other 
relief,  &c.  The  allegations  in  the  complaint  are  positive, 
and  not  stated  on  information  or  belief,  and  the  complaint 
was  verified  in  the  usual  manner  by  the  plaintiff's  affidavit. 

An  ex  parte  injunction  having  been  granted,  the  defend- 
ants served  their  answer ;  the  averments  and  claims  in 
which  were  stated  as  of  the  positive  knowledge  of  some 
or  one  of  the  defendants,  and  which*  was  in  the  usual 
form,  verified  by  the  affidavit  of  all  of  the  defendants ;  and, 
thereupon  they  moved,  upon  the  complaint  and  answer,  that 
the  injunction  order  be  vacated.  On  the  hearing  of  the 
motion,  the  plaintiff  offered  to  read  an  affidavit  in  opposit 
tion  tq  the  motion,  and  his  affidavit  was  rejected,  it  being 
decided  by  the  justice,  at  special  term,  that,  on  a  motion 
by  the  defendants  upon  such  complaint  and  answer,  the  * 
plaintiff  could  not  read  affidavits  in  opposition  thereto, 
and  the  motion  was  thereupon  granted.  The  plaintiff  has 
appealed  to  the  general  term  from  the  order  dissolving*the 
injunction. 

It  will  suffice  to  say,  of  the  contents  of  tjie  answer,  that 
it  denied  that  Burns  Brothers  were  commission  mer- 
chants,— or  that  the  plaintiff  ever  owned  the  property 
mentioned  in  the  complaint, — or  that  he  ever  consigned  it, 
or  any  part  of  it,  to  the  said  Burns  Brothers  for  sale,  on 
conmiission  or  otherwise;  and  alleges  that  the  firm  of 
Bums  Brothers  were  the  sole  owners  thereof;  that  they 
purchased  the  same  in  October,  1859;  it  admits  the  insol- 
vency  of  Burns  Brothers,  and  their  assignment,  and  that 
James  Burns  has  sold  the  property  at  auction,  and  intends 
to  apply  the  proceeds  according  to  the  trusts  in  the  assign- 
ment, by  paying  the  debts  of  Burns  Brothers,  and  denies 
that  James  Burns,  the  assignee,  is  insolvent ;  and,  in  short, 
it  fully  meets  the  case  made  in  the  complaint,  and,  if  unex- 
plained and  uncontradicted,  overcomes  the  equities  shown 
thereby.    The  affidavit  offered  by  the  plaintiff  explained  the 
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contradiction  between  the  complaint  and  the  answer,  and 
tended  to  sustain  the  allegations  of  the  plaintiff 

If  the  affidavit  was  properly  rejected,  the  motion  to 
vacate  the  injunction  order  was  properly  granted  in  con- 
formity with  well  settled  rules  governing  the  subject. 

The  important  question  upon  the  appeal  before  us,  there- 
fore, is  whether,  when  a  motion  to  vacate  an  injunction 
order  is  made  by  a  defendant  upon  the  verified  complaint 
and  his>  verified  answer,  the  plaintiff  may  oppose  the  same 
by  affidavits  on  hia  part. 

Under  our  former  system  of  practice  in  the  Court  of 
Chancery,  it  was  settled  that  in  e|uch  case  a  plaintiff  could 
not  read  affidavits.  (1  Johns.  Ch.  B.  211;  2  Id.  202;  4  Id. 
26;  1  Paige  B.  164;  4  Id.  111.)  It  was  therefore  the 
practice  to  annex  to  the  bill  of  complaint  such  affidavits 
as  the  plaintiff  desired  and  expected  to  rely  upon  to  sus- 
tain his  injunction,  and  thus  by  anticipation  meet  and 
'  overcome  any  case  which  he  supposed  the  defendant  might 
make  by  his  answer. 

Under  the  impression  produced  by  long  familiarity  with 
the  Chancery  practice,  the  provisions  of  the  Code  were 
approached  and  examined  by  the  bench  and  the  bar,  and 
several  decisions  were  made,  to  the  effect  that  when  the 
defendant  moved  on  the  complaint  and  answer,  the  plain* 
tiff  could  not  oppose  the  motion  by  new  affidavits. 

The  section  to  which  this  construction  was  given  is  the 
two  hundred  and  twenty-sixth,  which,  reads  as  follows : 

<*If  the  application  be  made  upon  affidavits  on  the  part 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  proofs,  in  addition 
to  those  on  which^the  injunction  was  granted." 

It  has  been  repeatedly  held,  that  an  answer  duly  verified 
is  not  an  affidavit  on  the  part  of  the  defendant,  within  the 
meaning  of  this  section,  and  that  opinion  was  expressed 
by  myself  as  early  as  1855,  in  The  Merrimack  Ccmpany  v. 
Gamer,  (4  E.  D.  Smith,  387,)  following  in  this  particular, 
Servoss  v.  Stennard,  (2  Code  Rep.  56,)  Hartwell  v.  Kingsley^ 
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(2  Sandf.  S.  G.  R.  674,)  and  a  decision  of  the  general  term  of 
this  court  there  referred  to. 

In  some  of  the  early  cases  it  was  held  that  an  injunction 
could  not  properly  be  granted  upon  the  complaint,  when 
verified  in  the  ordinary  manner  prescribed  by  the  Code,  but 
that  an  affidayit  must  be  made  in  some  form  more  positively 
authenticating  the  allegations  therein ;  and  also,  that  on 
the  motion  to  dissolve,  the  answer  verified  in  the  ordinary 
mode  could  not  be  deemed  an  affidavit,  and  be  used  to 
rebut  the  case  made  by  a  complaint  sustained  by  a  proper 
affidavit.  {Benson  v.  Fash,  1  Code  Bep.  50;  Roome  v. 
WM,  Id.  114;  Millikin  v.  Cary,  3  Id.  250.) 

More  recently,  it  was  held  by  the  general  term  of  the 
Supreme  Court  of  the  first  district,  in  Blatchford  v.  7%6 
Jfew  Haven  Railroad  Co.,  (7  Abbott,  322,)  that  if  the  plain- 
tiff, in  the  verification  of  the  complaint,  swears  positively 
to  the  facts  stated  therein,  it  is  sufficient  to  authorize  the 
granting  of  an  injunction.  But  the  opinion  seems  to  hold, 
that  the  word  affidavit,  used  in  the  226th  section  of  the 
Code,  cannot  be  construed  to  mean  "answer;"  and,  there- 
fore, that  when  the  defendant  does  not  use  an  affidavit  or 
affidavits  on  his  behalf,  the  plaintiff  is  precluded  from 
opposing  his  motion  by  new  affidavits.  In  Minor  v.  Bnch- 
tT^ham,  (8  Abbott,  68,)  and  in  Powell  v.  Clark,  (5  Abbott, 
70,)  the  question  whether  the  plaintiff  could  oppose  the 
motion  to  dissolve  by  new  affidavits  when  the  defendant 
moves  on  his  answer,  is  said  to  depend  upon  the  contents 
of  the  answer ;  and  if  it  contain  new  matter,  not  in  mere 
denial  of  the  plaintiff's  allegations,  the  plaintiff  may  read 
affidavits  on  the  motion. 

On  the  other  hand,  in  Roome  v.  Webb,  (1  Code  R.  114,) 
where  it  was  held  by  Justice  Parker  that  a  complaint, 
verified  only  according  to  the  requirements  of  the  Code, 
was  not  sufficient  to  authorize  an  injunction,  and  that  an 
answer  thus  verified  was  not  sufficient  to  support  a  motion 
to  dissolve,  it  was  also  held  that  apositive  verification  of 
the  allegations  in  the  complaint  would  make  it  sufficient ; 

Vol.  Vn.  41 
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and  that  if  the  defendant  moved  on  an  answer  thus  veri- 
fied, the  plaintiff  may  oppose  the  motion  hj  affidavit. 

In  Hascall  v.  Madison  University,  (1  Code  B.  N.  S.  170,)  it 
was  held  by  Justice  Gridley  that  when  the  motion  is  founded 
on  the  complaint  and  a  verified  answer,  the  plaintiff  may 
oppose  by  affidavits.  And  to  the  like  effect  is  Krom  v. 
Hogan,  (4  How.  Pr.  B.  225 ;)  Schoanmaker  v.  The  Reformed 
Dutch  Churchy  (5  Id.  265 ;)  Hollins  v.  Mallard,  (10  Id.  540;) 
end  Jaques  v.  Areson,  (4  Abbott,  282.) 

So  much  diversity  of  opinion  has  existed  on  the  subject, 
that  we  have  deemed  it  proper  to  examine  the  question, 
and,  aided  by  the  discussion  since  had  of  the  subject  and 
the  opinions  of  other  courts,  inquire  whether  the  decision 
of  this  court,  made  soon  after  the  Code  was  passed,  was 
correct ;  and  that  examination  has  led  us  to  a  conclusion 
that  the  decision  made  herein  at  special  «term,  though 
made  in  conformity  with  the  early  decision  of  our  own 
court,  is  not  in  accordance  with  the  true  meaning  of  the 
Code. 

And,  4rst,  it  is  proper  to  say,  that  we  do  not  think  that 
this  question  depends  upon  the  manner  in  which  the  com- 
plaint  or  the  answer  is  verified.  If  they  are  not  verified 
at  all,  then,  plainly,  the  plaintiff  cannot  have  an  injnnction 
on  his  complaint;  and  if  the* plaintiff  have,  in  a  proper 
manner,  shown  himself  prima  facie  entitled  to  an  injunc- 
tion, an  answer,  not  verified,  will  be  of  no  service  to  the 
defendant  on  a  motion  to  dissolve  the  injunction. 

If  the  complaint  be  verified  and  may  be  treated  ae  an 
affidavit,  the  fact,  that  the  verification  is  in  the  form  pre- 
scribed by  the  Code  for  verifying  pleadings,  is  not  a 
conclusive  objection  to  the  granting  of  an  injunction.  The 
form  of  the  allegations  in  the  complaint  must  be  regarded; 
and  if  reading  the  allegations,  in  connection  with  the 
verification,  enough  is  sworn  to  to  show  that  the  plaintiff 
is  entitled  to  the  injunction,  it  may  be  granted.  It  would, 
we  think,  be  unwise  to  say  of  the  ordinary  verification, 
that,  when  read  in  connection  with  the  complaint,  it  may 
not,  prima  facie,  establish  the  plaintiff's  case  and  warrant 
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an  injunction,  whatever  the  allegations  in  the  complaint 
may  be.  Like  observations  in  respect  to  an  answer  are 
pertinent,  if  that  may  be  used  as  the  ground  of  a  motion 
to  dissolve  an  injunction. 

But,  without  dwelling  upon  the  mere  forms  by  which  the 
plaintiff  may  establish  the  facts  stated  in  the  complaint, 
it  is  clear  that  he  cannot  be  entitled  to  an  injunction, 
unless  those  facts  are  authenticated  in  a  mode  amounting, 
in  substance,  to  a  positive  oath.  And  if  an  answer  can 
be  used,  and  is  relied  upon,  as  a  ground  for  dissolving  the 
injunction,  the  facts  stated,  or  the  denials  made,  must  be 
authenticated  in  like  manner. 

JVex^,  we  observe  that  we  do  not  perceive  that  the  ques- 
tion depends  at  all  upon  the  character  of  the  answer  or  its 
contents.  The  Code,  in  declaring  when  the  plaintiff,  on  a 
motion  to  vacate  the  injunction  order,  may  and  when  he 
may  not  oppose  the  same  by  affidavits  or  other  proofs, 
suggests  no  such  test.  If  the  defendant  amoves  on  affida- 
vits, the  plaintiff  may  so  oppose  the  motion,  and  not 
otherwise.  The  right  does  not  depend  upon  the  particular 
facts  on  which  he  relies,  but  simply  on  the  question  whe- 
•ther  he  urges  his  motion  on  the  ground  that  the  case 
made  by  the  plaintiff  is  not  sufficient,  or  attempts  to 
destroy  that  case  by  proofs  on  his  own  behalf;  t.  e.,  whe- 
ther he  relies  on  the  weakness  of  the  plaintiff's  case  or  on 
the  strength  of  his  own. 

The  view  we  have  taken  of  the  true  construction  of  all 
the  sections  of  the  Code  relating  to  the  subject,  herein- 
after stated,  will,  *we  think,  show  that  the  distinction 
taken  between  an  answer  which  goes  merely  in  denial  of 
the  plaintiff's  case  and  one  which  sets  up  new  matter,  is 
unnecessary  and  unwarranted. 

Assuming,  then,  that  the  plaintiff  has,  by  his  complaint 
and  the  verification  thereof  by  other  affidavits,  shown  him- 
self prima  facie  entitled'  to  the  injunction,  and  that  the 
defendant  moves  to  dissolve  upon  the  complaint,  and  an 
answer  sufficiently  authenticated,  can  the  plaintiff  oppose 
the  motion  by  affidavits  ? 
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At  the  hazard  of  going  over  the  same  ground  that  has 
been  already  traversed  by  others  in  the  cases  above  refer- 
red to,  I  deem  it  proper  to  review,  briefly,  the  sections  of 
the  chapter  relating  to  this  subject  which  bear  pointedly 
on  the  question ;  premising  that  the  titles  or  headings  of 
the  various  sections  are  part  of  the  enactment  itself. 

First  Section  219  declares  '*in  what  cases"  an  injunc- 
tion may  be  granted.  (1.)  Where  the  case  made  by  the 
complaint,  if  true,  entitles  the  party  to  the  relief  demanded, 
and  such  relief  consists  in  the  restraint  sought.  (2.)  Where, 
during  the  litigation,  it  shall  appear  that  the  defendant  is 
doing  or  threatens  to  do  some  act  which  calls  for  such 
interference,  &c.  The  third  case  is  not  material  to  this 
discussion. 

Section  220  declares  ''at  what  time  it  may  be  granted,'' 
viz.,  at  the  time  of  commencing  the  action,  or  at  any  time 
afterwards,  before  judgment.  And  herein  follows  the  indis- 
pensable condition  upon  which,  and  upon  which  alone,  the 
court  or  judge  has  any  authority  to  grant  the  order,  to 
wit, ''  upon  its  appearing  satisfactorily  to  the  court  or  judge, 
by  the  affidavit  of  the  plaintiff,  or  of  any  other  person* 
that  sufficient  grounds  exist  therefor^"  and,  it  is  added,  "a. 
copy  of  the  affidavit  must  be  served  with  the  injunction." 

Now,  whatever  the  case  made  by  the  complaint  may  be, 
there  is  no  warrant  whatever  for  an  injunction  order,  unless 
it  satisfactorily  appear  by  affidavit  that  the  grounds  there- 
for exist.  No  other  section  enlarges  the  authority ;  and 
without  an  affidavit  no  order  can  issue.  An  affidavit  must 
be  presented  to  the  court  or  judge ;  and  a  copy  of  that 
affidavit  must  be  served  on  the  defendant. 

The  obvious  truth  of  this  construction  has  led  the  courts 
to  say  that,  within  the  meaning  of  this  section,  a  complaint 
may  be  treated  as  an  affidavit ;  though  in  MUlikin  v.  Cary^ 
(3  Code  B.  250,)  it  was  held  that,  when  verified  in  the 
ordinary  form,  it  could  not.  (See  Minor  v.  Terry ^  6  How. 
211;  SmUh  v.  Ross,  Id.  124;  Penfieldv.  Webb,  8  Id.  87; 
Levy  V.  Ely,  15  How.  396 ;  Woodruff  v.  Fisher,  17  Barb. 
224.) 
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Concnrring  in  the  result  thus  stated,  it  is  more  simple, 
and  will  tend  less  to  confttsion,  to  call  things  bj  their 
right  names,  and  to  adhere  to  what  has  been  stated  to  be 
the  only  rule  prescribed  by  the  Code,  and  to  the  indispen- 
sable condition  above  stated.  The  complaint  is  a  pleading 
in  the  cause ;  with  or  without  verification,  it  is  a  pleading, 
and  has  its  appropriate  office.  It  is  not  an  affidavit ;  and 
there  is  neither  reason  nor  propriety  in  calling  it  an  affi- 
davit for  any  purpose.  It  may  be  annexed  or  prefixed  to 
an  affidavit.  That  affidavit  may,  by  reference  to  its  alle- 
gations, be  made  to  incorporate  them  in  i;he  affidavit ;  but 
it  is  the  affidavit  upon  which  the  application  must  be 
made.  When  any  paper  is  annexed  to  an  affidavit,  and 
by  the  affidavit  it  is  sworn  that  the  statements  in  such 
paper  are  true,  the  whole  is  an  affidavit.  If  the  affidavit, 
annexed  to  the  complaint,  also  serve  the  purpose  of  veri- 
fying the  complaint  so  as  to  require  the  defendant  to  also 
verify  his  answer,  the  whole  may  be  called  a  complaint 
and  verification ;  but  for  the  purpose  of  being  used  on  an 
application  for  an  injunction,  it  is  an  affidavit.  In  other 
words,  the  plaintiff  must  apply  for  an  injunction  by  affida- 
vit. He  may  save  himself  the  trouble  of  transcribing  the 
allegations  in  his  complaint  by  annexing  his  complaint  to 
an  affidavit,  which  shall  refer  thereto  and  amount  to  an 
oath,  that  the  allegations  are  true;  and  so,  what  is  in 
itself  byt  a  pleading,  shall  be  in  fact  a  part  of  the  affidavit 
itself  by  incorporation  therein..  And  it  still  remains  true, 
that  the  injunction  is  granted  on  its  appearing  by  affidavit, 
and  not  in  any  other  manner — by  affidavit  in  fact,  and  not 
by  construction — that  sufficient  grounds  exist  therefor. 

This  criticism  I  am  aware  is  in  no  wise  material,  except 
for  the  purpose  of  simplicity  in  the  discussion,  and  clear- 
ness in- showing  that  the  Code  is,  in  this  respect,  simple 
and  consistent  in  all  its  provisions  on  the  subject.  To  say 
that  the  complaint  may  be  treated  as  an  affidavit  will  con- 
fuse, unless  it  is  understood  that  it  must  be  so  incorporated 
in  an  affidavit,  by  reference,  as  to  become  a  part  of  it ;  and 
then' the  whole  does  in  fact  become  one  affidavit.  .The 
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circumstance  that  the  paper  so  annexed  is  a  pleading  in 
the  cause,  does  not  make  the  whole  any  the  less  one 
aJBSdavit. 

I  pass,  next,  to  the  motion  to  vacate  or  modify  the 
injunction,  (§§  225,  226,)  and  here  the  Code  is  no  less 
explicit.  The  application  may  be  made  in  either  of  two 
modes. 

Firstf  upon  the  complaint  and  the  alBSdavits  upon  which 
the  injunction  was  granted.  There  is  nothing  in  this, 
showing  that  an  injunction  can  be  granted  upon  the  com- 
plaint ;  nor  anything  inconsistent  with  the  views  already 
expressed.  It  may  be  very  material  to  examine  the  com- 
plaint, to  see  whether  it  states  a  cause  of  action,  or 
whether  it  has  stated  a  case,  within  the  219th  section,  and 
just  as  material  whether  the  complaint  is  verified  or  not ; 
but  on  the  question,  whethep  the  facts  relied  upon  as 
sustaining  the  injunction  are  properly  sustained  by  proof, 
(that  is,  whether  the  condition  upon  which  alone  the  court 
or  judge  was  warranted  in  granting  the  injunction  was 
complied  with,)  the  affidavit  or  affidavits  alone  are  to  be 
consulted.  If  such  affidavits  contain  by  formal  statement 
all  the  necessary  facts,  they  are  sufficient.  Iff  they  are 
drawn  so  as  to  avoid  needless  repetition,  by  embodying 
the  allegations  of  the  complaint  therein  by  reference,  they 
are  affidavits  still,  and  alike  sufficient.  Both  questions 
may,  therefore,  arise  on  such  a  motion  :  Does  the  complaint 
state  a  caujse  of  action,  and  a  proper  case?  and  do  the 
affidavits  sustain  the  case  upon  which  an  injunction  is 
claimed  ? 

Second,  The  defendant  may  move,  upofi  affidavits  on  his 
part,  with  or  without  the  answer.  Here  the  Code  consis- 
tently prescribes  that  the  proofs  shall  be  affidavits.  It 
permits  the  defendant  to  move — not  upon  his  answer 
with  or  without  affidavits,  but  upon  affidavits.  He  may  use 
his  answer  as  auxiliary  to  his  motion  or  not,  as  he  pleases ; 
but  there  is  nothing  to  warrant  the  idea  that  he  may 
move  on  his  answer  as  such.  That,  like  the  complaint,  is 
a  pleading.     But,  as  has  been   shown  in  relation  to  the 
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allegations  in  the  complaint,  so  in  relation  to  the  aver- 
ments and  denials  in  an  answer ;  they  may  be  made  to 
form  a  part  of  his  affidavit  or  affidavits.  And,  as  before, 
it  is  not  necessary  that  the  words  thereof  should  be 
repeated  by  actual  transcription  into  the  body  of  the 
affidavit.  The  answer,  or  any  part  of  it  deemed  material, 
may  be  so  annexed  to,  and  sworn  to,  by  the  affidavit  that 
it  becomes  incorporated  therein  by  reference,  and  the  whole 
will  form  one  affidavit ;  and  again,  as  before,  the  fact  that 
it  may  also  serve  all  the  purposes  of,  and  be  in  fact  one  of, 
the  pleadings,  does  not  make  the  whole,  when  so  authen- 
ticated, any  the  less  one  affidavit.  In  such  case,  the 
defendant  does  not  move  on  the  answer  alone,  nor  on  the 
answer  used  as  an  affidavit ;  but  he  moves  on  an  affidavit 
with  the  answer. 

Under  the  views  thus  stated,  the  verification  of  the  com- 
plaint and  the  verification  of  the  answer  may  or  may  not 
be  a  sufficient  affidavit  to  obtain  the  order,  or  on  which  to 
move  to  vacate  it. 

The  point  before  us  is,  and  I  think  it  has  been  sufficiently 
shown,  that  the  plaintijQT  must  apply  for  the  injunction  by 
affidavit,  and  however  he  may  incorporate  the  allegations 
of  his  complaint  therein,  it  is  still  an  affidavit.  And  the 
defendant,  if  be  moves  to  vacate  upon  any  papers  on  his 
part,  must  move  on  affidavit  and  has  no  warrant  for  mov- 
ing on  anything  on  his  part  without  an  affidavit,  and 
though  he  embody  the  answer  therein,  it  will  and  must  be 
an  affidavit  still. 

The  next  section  (§  226)  then  provides  that  if  the  appli- 
cation by  the  defendant  be  made  upon  affidavits  on  his 
part,  the  plaintifif  may  oppose  the  safne  by  affidavits  or 
other  proof  in  addition  to  those  on  which  the  injunction 
was  granted. 

If  the  construction  given  to  the  language  of  the  pre- 
vious sections  is  correct,  the  result  is  inevitable.  The 
defendant  cannot  move  on  his  answer  without  an  affidavit. 
In  whatever  mode  his  affidavit  is  constructed,  and  though 
it  be  a  mere  oath  that  the  facts  stated  in  his  answer  are 
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true,  it  is  an  affidavit.  And  therefore,  of  necessity,  if  the 
defendant  reads  on  the  motion  what  alone,  by  the  preyiooB 
section,  he  is  authorized  to  read  on  his  own  part,  the 
plaintiff  is  at  liberty  to  read  affidavits  in  opposition  to  the 
motion. 

The  Code  has  treated  of  complaint  and  answer  in  this 
entire  chapter  as  pleadings.  It  has  described  the  proofs 
to  be  used  in  obtaining  or  in  vacating  an  order  for  an 
injunction  as  affidavits,  and  when  the  defendant  presents 
such  proofs  as  the  ground  of  a  motion  to  vacate  the  order, 
the  plaintiff  may  produce  and  read  new  or  further  affidavits. 

The  fact  that  this  court  has  held  otherwise,  and  that 
there  has  been  much  diversity  of  decision,  has  led  me  to  a 
somewhat  prolix  discussion,  and  it  may  be  to  a  repetition 
of  what  has  been  more  concisely  said  by  other  judges,  who, 
in  the  cases  above  referred  to»  have  come  to  the  same 
conclusion. 

It  follows  that  the  rejection  of  the  affidavit  offered  by 
the  plaintiff  at  special  term  was  erroneous.  We  mighty 
perhaps,  having  that  affidavit  bcifore  us,  proceed  to  dispose 
of  the  motion  on  the  whole  merits  appearing  from  all  the 
papers ;  but  possibly  had  the  judge  received  the  affidavit, 
the  defendant  might  have  shown  that  good  reason  existed 
for  allowing  him  to  produce  further  proofs,  or  for  with- 
drawing his  motion,  or  for  taking  a  denial  with  leave  to 
renew.  We  deem  it  most  prudent  and  best  calculated  to 
do  justice,  to  reverse  the  order,  with  leave  to  the  defend- 
ant to  renew  his  motion.  The  costs  of  the  motion  at  spe- 
cial term,  $10,  to  be  costs  in  the  cause  and  abide  the  event 
of  the  suit. 

Under  the  circumstances,  the  costs  of  the  appeal  should 
also  be  costs  in  the  cause  and  abide  the  event  of  the  suit. 

Ordered  accordingly. 
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Justus  ^.  Redfield,  Plaintiff  and  Respondent  v.  William 
J.  Middleton,  Defendant  and  Appellant. 

1.  A  mere  agent  cannot  prosecute  a  salt  in  his  own  name  for  the  henellt  of 
his  principal. 

2.  A  defendant  will  not  be  restrained  from  proeecating  a  bnsiness,  to  an  falter- 
est  in  which  he  has  agreed  to  admit  the  plaintiff' at  a  future  day,  (viz.: 
January  1, 1864.)  merely  because  the  defendant  insists  that  he  is  prosecu- 
ting it  solely  on  his  own  account,  and  that  when  that  day  arrives  the  plain- 
tiff wyi  not  have  any  right  to  participate  In  such  profits. 

8.  The  fact  that  the  defendant  is  insolvent  ftirnishes  no  ground,  in  such  a  case, 
for  an  injunction,  it  not  appearing  that  his  circumstances  have  changed 
since  the  alleged  agreement  was  made. 

4.  An  injunction,  pendent$  lite,  should  oot  be  granted  on  light  grounds,  nor 
in  doubtftil  cases. 

5.  Where  the  right  is  not  clear,  or  the  danger  great,  or  the  apprehended  mis- 
chief irreparable,  the  ii^nnction  should  not  be  granted  until  the  rights  of 
the  parties  are  ascertained  and  settled  upon  fiill  proof  on  the  final  bearing 
and  the  right  to  it  is  Established. 

(Before  Bosworth,  Gh.  J.,  and  HomLiH,  WooDBurF,  MoaoBixr, 
RoBSRTSOH  and  Wbitb,  J.  J.) 

Heard  November  10,  decided  November  17, 1800. 

Appeal  by  the  defendant  from  an  order  granting  an 
injunction  and  directing  the  appointment  of  a  receiver. 
The  facta  sufficiently  appear  in  the  opinion  of  the  court. 

F.  Jf.  Bangs,  for  the  Defendant,  (Appellant.) 

Richard  Wynkoap,  for  the  Plaintiff,  (Respondent.) 

By  the  Court.  Woodeuff,  J. — ^Before  considering  the 
allegations  which  are  claimed  to  charge  upon  the  defen* 
dant  conduct  which  ought  to  be  restrained  by  injunction, 
or  inquiring  how  far  those  allegations  are  met  and  over- 
come by  the  defendant,  it  will  be  useful  to  notice  that  there 
are  but  two  persons  who  are  parties  to  this  action.  The 
suit  is  prosecuted  by  the  plaintiff,  in  no  representative 
character  known  to  the  law.     By  reason  of  his  having 
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received,  from  the  aathor,  "the  advai^ce  sheets"  of  two  of 
the  works  of  Richard  G.  Trench,  and  his  having  put  them  in 
the  hands  of  a  stereotyper,  and  ordered  plates  thereof  upon 
his  own  credit,  (which  plates  have,  nnder  an  alleged  agree- 
ment with  the  defendant,  come  to  the  possession  of  the  lat- 
ter,) and  for  the  farther  reason  that  the  defendant  refuses  to 
be  bound  by  the  said  agreement,  the  plaintiff  demands  that 
the  defendant  deliver  to  him  the  plates  and  the  books 
printed  therefrom ;  that  he  be  enjoined  from  selling  or  dis- 
posing thereof;  and  that  a  receiver  be  appointed,  pending 
the  action. 

The  plaintiff,  in  this,  does  not  profess  to  be  prosecuting 
the  action  on  the  behalf  of  Richard  C.  Trench;  his  com- 
plaint is  in  his  sole  name,  and  for  the  protection  of  rights 
which  he  claims  to  have  himself  acquired. 

If,  upon  the  facts  alleged,  it  appeared  that  Richard  C. 
Trench  had  any  interest  in  the  controversy,  the  action  is 
not,  in  respect  of  that  interest,  in  a  form  which  can  be  enter- 
tained. A  mere  agent  cannot,  in  his  own  name,  prosecute 
a  suit  for  the  protection  of  his  principal,  and  he  could  not 
before  the  Code  was  enacted. 

Viewed  simply  as  a  suit  for  the  benefit  of  Trench,  the 
action  cannot  be  prosecuted  by  the  plaintiff.  He  is  not 
prosecuting  it,  and  cannot  prosecute  it  as  next  friend  of 
Trench,  nor  under  any  supposed  representative  character. 

What  was  heretofore  the  rule  of  Chancery  practice,  is 
now  the  rule  by  statutory  enactment.  Every  action  must 
'  be  prosecuted  in  the  name  of  the  real  party  in  interest. 

And,  finally,  on  this  point  the  complaint  does  not  show 
that  Trench  has  any  such  interest  in  the  matter  in  contro- 
versy as  would  sustain  an  order  for  an  injunction  and 
receiver  on  his  behalf,  if  he  were  named  as  a  party  plain- 
tiff; the  allegations  of  the  complaint  remaining  as  they  now 
are.  The  only  intimation  in  the  complaint  that  Trench 
has  any  concern  in  the  matter  is  the  statement  "that  said 
sheets  were  sent  to  this  plaintiff,  for  the  advantage  of  said 
Trench  and  of  plaintiff." 

That  statement  is  altogether  too  vague  and  indefinite  to 
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be  made  the  gronnd  of  the  harsh  and  Bnmmary  interference 
of  the  court,  by  an  injunction  and  receiver.  If  it  might 
answer  as  a  mere  pleading  to  invite  an  issue  and  (if  facts 
enough  were  proved)  sustain  a  recovery,  or  put  the  defend- 
ant to  a  motion  to  make  the  complaint  more  definite,  it 
comes  far  short  of  the  requisites  of  an  affidavit  warranting 
a  preliminary  injunction,  without  which  no  such  injunction 
can  be  properly  granted.  (Code,  §  220 ;  Fowler  v.  Bums^ 
Ante^  637.)  It  suggests  no  idea  that  irreparable  mis- 
chief to  the  rights  of  Trench  is  likely  to  be  done.  It 
does  not  show  what  advantage  to  him  was  contemplated 
or  expected  from  his  sending  the  advance  sheets  to  the 
plaintiff;  whether  it  was  increased  reputation  or  pecuniary 
profit  is  not  stated ;  if  it  was  the  former,  it  is  not  shown 
that  his  reputation  will  not  be  as  largely  increased  by  the 
defendant's  issuing  and  sale  of  his  works  aq  it  will  be  if 
the  same  is  done  by  the  plaintiff;  and  if  pecuniary  profit 
is  expected,  it  is  not  shown  how  that  is  to  arise,  or  that 
the  plaintiflf  is  by  agreement  or  otherwise  bound  to  make 
any  return  to  him  of  profits  or  compensation  in  any  form. 

Without  discussing,  therefore,  the  question  whether 
Trench  had  or  has  any  interest  in  the  advance  sheets  men- 
tioned, which,  being  regarded  as  in  substance  an  author's 
manuscripts,  a  court  of  equity  might  protect,  the  claim 
to  an  injunction  cannot  be  sustained  by  the  allegations  in 
the  present  complaint,  upon  his  title  to  protection,  because 
an  agent  cannot  maintain  the  action  on  his  behalf;  if  he 
could,  the  allegations  do  not  show  that  he  is  in  any  such 
danger  of  injury  as  to  require  that  protection ;  and  the 
action  does  not  purport  to  be  brought  on  his  behalf  or  for 
his  benefit;  if  it  did,  it  would  be  unavailing,  because  it 
should  be  prosecuted  in  his  own  name. 

If  a  case  for  an  injunction  is  made  out,  and  the  order 
can  be  sustained  upon  the  plaintiff's  papers,  it  must  be 
because  they  show  that  the  plaintiff,  Mr.  Bedfield,  has 
rights  which  the  defendant  has  violated,  or  is  about  to 
violate,  in  such  wise  as  to  call  for  summary  interference 
and  protection. 
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Assuming,  for  the  purpose  of  examining  the  case  made 
by  the  plaintiff,  that  the  affidavits  which  he  was  permitted 
to  read  on  the  motion  at  the  special  term  were  properly 
received,  they  contain  no  new  or  additional  facts :  they 
tend  only  to  sustain  the  allegations  in  the  complaint,  which, 
in  this  part  of  our  inquiry,  may  be  assumed  to  be  true. 

Treating  the  complaint  as  incorporated  in  and  as  form- 
ing part,  of  the  plaintiff's  affidavit,  annexed  thereto,  and 
to  be  in  all  respects  true,  upon  what  does  the  plaintiffs' 
title  to  an  injunction  rest  7 

He  avers  that  in  January,  1860,  he  and  the  defendant 
agreed  that  the  defendant  would  enter  into  the  business 
of  book  publishing.  He  does  not  aver  that  this  part  of 
the  agreement  has  not  been  performed  by  the  defendant, 
or  that  he  threatens  or  is  about  to  discontinue  that 
business. 

He  avers  that  he  (the  plaintiff)  was  to  contribute  to  that 
business  his  contracts  with  authors,  his  knowledge  of  the 
business,  his  influence  with  authors,  and  with  the  trade 
and  men  of  other  business  related  to  -publishing,  and  the 
good-will  of  his  former  business.  He  does  not  state 
whether  any  or  how  much  of  this  agreement  he  has  per- 
formed on  his  own  part.  All  that  he  states  lie  did  in  that 
respect  is,  at  most,  permitting  the  defendant  to  pay  for 
and  .receive  from  the  stereotyper  the  plates  of  the  works 
in  controversy. 

He  states  that  he  (the  plaintiff)  was  to  give,  in  addition, 
his  time  and  personal  attendance  to  that  business.  There 
is  no  averment  that  he  has  performed  this  stipulation  by 
devoting  any  time  or  attention  thereto  whatever. ' 

He  alleges  that,  for  the  foregoing,  the  defendant  was  to 
pay  to  him  a  salary,  to  be  subsequently  agreed  upon  as  to 
amount.  He  not  only  does  not  state  that  he  rendered  the 
service,  but  he  does  not  state  that  the  amount  has  been 
agreed  upon,  or  that  he  has  offered  his  services,  or  that 
he  has  not  been  paid  for  his  services,  if  any  have  been  ren- 
dered entitling  him  to  a  salary. 

He  does  aver  that  the  defendant  agreed  that,  on  the  first 
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of  Jannary,  1864,  he  would  give  to  the  plaintiff  or  to  his 
appointee  one-half  of  the  business  and  of  the  stock  and 
other  properties  appertaining  thereto ;  and  he  does  state 
that  the  defendant  now  refuses  to  be  bound  by  his  agree- 
ment. The  whole  averment  showing  such  refusal  wiU  be 
presently  noticed ;  but,  in  regard'  to  the  averment  itself, 
it  is  obvious  that  the  agreement  stated  is  not  to  give 
to  the  plaintiff  anything  at  present  beyond  the  salary.  It 
is  not  to  give 'him  any  interest  in  or  share  of  the  profits 
of  the  business  accruing  before  January  Ist,  1864.  It  is 
at  least  doubtful  whether  the  agreement,  as^  stated,  is  not 
too  indefinite  and  obscure  to  admit  of  any  enforcement; 
or  if  it  be  not  liable  to  that  objection,  then  whether  it 
means  anything  more  than  that  the  defendant  will  carry 
on  the  business  of  book  publishing,  using  therein  the  aids 
which  the  plaintiff  agreed  to  give  to  him  for  that  purpose, 
and  on  the  1st  of  January,  1864,  admit  the  plaintiff  to  a 
participation  in  that  business,  sharing  with  him  the  stock 
and  property  then  invested  therein.  It  would  be  difficult 
to  say  that  the  language  imported  anything  more  advanta- 
geous than  this  to  the  plaintiff,  if  it  will  bear  even  that 
construction.  Still  less  can  it  be  said  that  in  the  mean 
time  the  business  was  not  to  be  carried  on  for  the  defend- 
ant's exclusive  profit. 

Whatever  be  deemed  the  construction  of  this  part  of 
the  agreement,  it  is  clear  that  the  plaintiff  could  claim 
nothing  under  it  until  January  1,  1864. 

What,  then,  is  the  alleged  breach  of  the  defendant's 
agreement  ? 

First.  **  The  defendant  refuses  to  employ  the  plaintiff  as 
aforesaid."  It  has  been  already  suggested  that  the  plain- 
tiff states  no  offer  to  serve  him,  or  that  he  has  rendered 
any -service ;  and  if  the  agreement  be  such  that  the  defen- 
dant is  liable  thereon  to  pay  the  plaintiff  a  salary,  or  what 
his  services  are  reasonably  worth,  an  action  will  lie  there- 
for ;  and  so  far  as  the  plaintiff's  claim  is  for  services,  or  a 
refusal  to  employ,  distinct  from,  and  exclusive  of,  his  title 
to  ultimate  participation  in  the  business,  it  in  no  aspect 
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furnishes  a  ground  for  applying  to  a  court  of  equitj  for 
relief  peculiar  to  that  jurisdiction. 

Second.  "  The  defendant  refuses  to  be  bound  by  the  said 
agreement,  and  to  allow  to  him  (the  plaintiff)  or  to  his 
appointee  the  said  prospective  interest  in  said  business, 
and  is  now  carrying  on  the  same  for  his  own  exclusive 
profit ;  and  alleges  his  right  so  to  do."  The  defendant  is, 
then,  carrying  on  the  business  which  he  agreed  to  carry 
on.  He  is  in  no  fault  in  this  respect.  No  right  has  yet 
been  acquired  by  the  plaintiff  in  that  business  or  its  profits. 
If  the  profits,  meantime,  are  to  be  solely  for  the  defendant's 
benefit,  then  he  is  rightly  carrying  it  on  for  his  present 
profit  exclusively;  and  if,  on  the  first  of  January,  1864, 
the  accumulations  of  the  business  are  to  be  divided,  it  is 
then,  and  only  then,  that  the  plaintiff  can  call  for  them ; 
and  it  will  only  be  on  a  refusal,  at  or  after  that  time,  to 
make  such  a  division,  that  the  plaintiff  can  allege  that  the 
defendant  has  broken  this  clause  of  the  agreement.  All 
that  is  now  true  is,*  at  most,  that  the  defendant  states  that 
when  that  time  shall  arrive  he  will  not  perform  his  agree- 
ment. 

When  that  time  comes  the  plaintiff,  if  his  agreement  be 
valid  and  sufficient,  can  enforce  it.  He  can  then  compel 
a  division,  if  he  then  be  entitled  to  it.  It  would,  we  think, 
be  an  extraordinary  interference  if  the  court  now  say  to 
the  defendant,  you  shall  not  carry  on  the  business  because 
you  have  declared  that  when  your  liability  to  account,  and 
permit  the  plaintiff  to  share  it,  shall  accrue,  you  will  not 
perform  your  agreement. 

This  is  not  a  case  in  which  a  defendant  is  about  to  do, 
or  threatens  to  do,  something  in  violation  of  the  plaintiff's 
rights  which  he  ought  to  be  restrained  from  doing.  We 
are  not  asked  to  restrain  him  from  refusing  to  divide  with 
the  plaintiff  in  1864.  When  the  plaintiff  becomes  entitled 
to  that  division,  he  may  be  entitled  to  a  decree,  compelling 
it.  We  do  not  see  the. propriety  of  restraining  the  defen- 
dant from  carrying  on  any  part  of  that  business  merely 
because  he  has  said  that  in  1864  he  will  not  perform  his 
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agreement  to  divide.  If  bound  as  alleged,  he  y^ill  perhaps 
change  his  mind,  and  do  voluntarily  what  he  is  bound  to 
do  ;  if  not,  he  can  then  be  compelled  to  do  it. 

But  the  plaintiff  states  that  the  defendant  is  irrespon- 
sible ;  and  it  is  urged,  therefore,  that  the  plaintiff's  rights 
are  in  danger  on  that  account.  A  defendant's  insolvency 
does  unquestionably  sometimes  furnish  a  ground  for  equi- 
table interference  for  a  plaintiff's  protection,  but  this  com- 
plaint makes  no  case.  The  plaintiff's  allegations  tend  to 
show  an  arrangement  for  carrying«on  a  present  business 
and  for  a  future  partnership — and  the  averment  is  that 
the  defendant  is  irresponsible.^ 

It  is  not  stated  that  he  is  any  less  responsible  than  he 
was  when  the  agreement  was  made  —  it  is  not  stated  that 
even  now  he  owes  any  debts.  The  arrangement  seems  to 
have  contemplated  the  carrying  on  of  an  already  estab- 
lished business,  or  making  use  of  the  good-will  of  such  a 
business  in  the  expectation  of  making  it  valuable  to  the 
plaintiff  in  1864,  and  the  defendant  has  entered  upon  and 
is  carrying  on  the  business,  and  there  is  no  pretense  that 
it  is  not  just  as  wise  and  just  as  safe  to  permit  him  to 
continue  it  as  it  was  when  the  arrangement  was  made. 

This  review  of  the  alleged  agreement  and  of  the  alleged 
breach  thereof,  (if  breach  it  can  be  called,)  shows,  we 
think,  that  the  allegations  forming  the  general  scope  and 
purport  of  the  plaintiff's  case  furnish  no  sufficient  ground 
for  an  injunction. 

Do  the  allegations  relating  to  the  publication  of  the  two 
works  of  Trench  show  that  the  plaintiff's  acts  in  relation 
thereto  justify  an  injunction  or  receiver  ? 

In  the  first  place,  if  the  plaintiff's  allegations  be  taken 
to  be  true  and  be  construed  most  favorably  to  himself,  the 
publication  of  those  works  will  form  a  part  of  the  very 
business  the  defendant  agreed  to  carry  on  and  which  he  is 
carrying  on,  and  the  observations  already  made,  showing 
that  he  ought  not  to  be  prohibited  carrying  on  that  busi- 
ness, apply  directly  to  this  question;  and  it  might,  per- 
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haps,  be,  sufficient  to  dispose  of  it  on  the  grounds  already 
stated. 

But  there  are  on  the  face  of  the  complaint  other  reasona 
whj  the  defendant  ought  not  to  be  enjoined  against  pub- 
lishing those  works,  or  at  least  why  the  plaintiff  has  no 
title  to  such  an  injunction. 

According  to  the  statements  in  the  complaint,  the  defend- 
ant, with  the  consent  of  the  plaintiff,  and  in  pursuance  of 
the  alleged  agreement,  has  received  the  stereotype  plates 
of  the  two  works  of  Trench,  and  given  his  note  therefor; 
has  caused  books  to  be  printed  therefrom  and  bound,  and 
has  them  now  in  readiness,  and  is  about  to  offer  them  for 
sale. 

Now,  irrespective  of  the  plaintiff's  title  to  be  paid  the 
salary  which  he  alleges  the  defendant  agreed  to  give  him, 
it  is  not  apparent  that  the  plaintiff  will  be  in  any  man- 
ner injured  by  permitting  the  defendant  to  go  on  and  carry 
out  the  purpose  for  which  he  paid  for  the  plates  and  caused 
the  books  to  be  printed  and  bound.  If,  under  the  alleged 
agreement,  the  plaintiff  can  at  any  time  claim  any  benefit 
from  the  publication  and  sale  of  the  books  thus  printed, 
he  cannot  until  1864.  Until  then  the  defendant  was,  by 
the  agreement,  entitled  to  use  the  plates  and  publish  books 
and  retain  the  proceeds. 

And  in  this  view,  it  is  obvious  the  plaintiff  does  not 
strengthen  his  case  by  any  agreement  founded  on  Trench's 
supposed  interest  in  such  publication.  If  that  interest  is 
simply  in  the  reputation  he  may  gain  thereby,  then,  as 
already  suggested,  it  is  not  apparent  that  his  reputation 
will  not  be  promoted  as  well  by  a  publication  and  sale  of 
the  works  by  the  defendant  as  by  the  plaintiff.  And  if 
that  interest  is  a  supposed  right  to  share  the  pecuniary 
profit  derivable  from  the  sale  of  the  books,  then  the  plain- 
tiff, according  to  his  own  showing,  had  bargained  away  to 
the  defendant  all  that,  profit,  or  had,  in  any  view  of  the 
subject,  postponed  any  claim  to  such  profit  until  1864. 
If  in  this  he  betrayed  any  confidence  reposed  in  him  by 
Trench,  he  cannot  make  his  own  violation  of  duty  a  reason 
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for  invoking  the  interference  of  this  court  on  his  own 
behalf  to  prevent  the  defendant's  doing  what  it  was 
intended  he  should  do,  f^nd  in  order  to  do  which  he  has 
paid  for  the  plates,  and  has  caused  the  books  to  be  printed 
and  bound. 

The  defendant  having,  with  the  assent  of  the  plaintiff, 
invested  his  money  or  credit,  or  both,  in  the  books,  we 
think  an  injunction  restraining  his  selUng  them,  and  an 
appointment  of  a  receiver  to  take  them  from  his  hands, 
should  not  be  granted,  except  upon  a  very  clear  case  of 
danger  to  the  plaintiff  of  some  loss  for  which  there  will 
not  be  adequate  redress  in  the  ordinary  modes  of  adminis- 
tering justice,  or  some  fraud  on  the  part  of  the  defendant 
is  shown* ,  No  such  danger,  we  think,  appears  by  the  plain- 
tiff's complaint,  and  no  such  fraud  appears  which  is  suf- 
ficient  to  require  such  summary  interposition. 

So  that  if  all  the  facts  alleged  in  the  complaint  are 
admitted,  it  is,  to  say  the  least,  very  doubtful  whether  the 
plaintiff  has  stated  a  case  which  will  sustain  an  order  for 
an  injunction  and  receiver. 

The  only  circumstances  prominently  presented  by  the 
affidavits  read  by  the  plaintiff  in  support  of  the  ease  made 
by  the  plaintiff's  original  affidavit,  on  which  the  order  to 
show  causQ^  was  granted,  are  the  facts  that  the  plaintiff 
procured  the  plates  on  his  own  credit ;  that  he  has  offered 
to  return  the  note  given  therefor  by  the  defendant,  and  pay 
the  expenses  incurred  in  the  paper,  printing  and  binding 
the  two  works  of  Trench;  and  that  the  defendant  has, 
simSe  the  complaint  herein  was  sworn  to,  admitted  that 
the  plaintiff  was  to  have  an  interest  in  the  business  after 
three  years. 

The  arrangement  which  the  plaintiff  states  he  made  in 
or  about  January,  1860,  was  that  he  was  to  contribute  to 
the  defendant's  business  his  contracts  with  authors,  his 
knowledge  of  the  business,  his  influence,  and  the  good-will 
of  his  former  business,  and  his  own  time  and  personal 
attendance;  and  yet,  '4n  and  about  the  months  of  January 
to  June,  1860,"  he  received  the  advance  sheets  in  quastioni 
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and  instead  of  placing  them  in  the  hands  of  the  defendant, 
to  be  published  as  a  part  of  the  business,  the  plaintiff 
himself,  in  his  own  name  and  on  his  own  credit,  proceeded 
to  have  them  stereotyped,  without  naming  the  defendant 
in  the  matter. 

The  indication  is  that  the  plaintiff  in  this  was  not  very 
prompt  to  perform  the  agreement  on  his  part,  or  that  the 
agreement  had  not  then  been  made. 

The  offer  made  to  return  the  note  and  refund  his  dis- 
bursements on  account  of  the  works  amounts  to  nothing, 
unless  the  plaintiff  is  upon  other  grounds  entitled  to 
restrain  the  defendant  from  publishing  and  selling  the  books. 

And  the  defendant's  admission  that  the  plaintiff  was,  by 
the  arrangement,  to  have  an  interest  in  the  business  after 
three  years,  may  be  useful  in  establishing  his  right  when 
the  time  to  enjoy  it  arrives,  but  does  not  show  that  any 
present  right  has  been  violated. 

In  this,  to  say  the  least,  doubtful  condition  of  the  plain- 
tiff's case  upon  his  own  papers,  we  have  the  affidavit  and 
Answer  on  the  part  of  the  defendant.  He  unequivocally 
denies  that  any  such  agreement  as  is  stated  by  the  plain- 
tiff was  ever  made  by  him. 

The  existence  of  the  agreement  is,  of  course,  at  the  very 
foundation  of  the  plaintiff's  claim,  even  if  it  is  conceded 
that  such  agreement,  and  what  is  alleged  as  a  breach,  would 
entitle  him  to  the  injunction.  But  the  answer  and  affida- 
vit fully  meet  this  averment. 

The  defendant  admits  that  in  the  month  of  October,  (in 
which  month  this  action  was  commenced,)  he  and  the  plain- 
tiff came  to  an  agreement  that  the  latter  should  be 
employed  in  the  defendant's  business  at  a  salary  of  $1,500 
per  annum,  and  avers  that  the  plaintiff  accepted  such 
employment,  but  for  a  number  of  days  prior  to  the  com- 
mencement of  this  action,  he  has  wholly  neglected  and 
refused  to  render  any  service  whatever. 

And  in  relation  to  the  plates  of  the  two  books  referred 
to,  he  says  the  plaintiff,  before  they  were  completed, 
declared  that  the  plates  were  for  any  one  who  would  pay 
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for  them ;  and  that  the  defendant  subsequently,  in  Septem* 
ber,  consented  to  take  them,  and  give  his  note  for  the  cost 
of  the  manufacture,  and  that  the  plaintiff  and  the  stereo- 
typer  called  together  and  delivered  to  him  the  bill  there- 
for, and  he  gave  his  note ;  and  the  whole  tenor  of  th&  affi- 
davit is  that,  as  between  the  plaintiff  and  the  defendant,  the 
latter  is  the  owner  of  the  plfiites  and  of  the  books  printed 
thereupon  at  his  expense,  and  entitled  to  publish  and  sell 
the  books;  and  the  defendant  further  denies  that  he  is 
irresponsible. 

Without  entering  further  into  a  comparison  of  the 
papers,  and  determining  the  case  upon  a  nice  consideration 
of  the  weight  of  the  testimony,  it  may  suffice  to  say  that 
the  case  of  the  plaintiff  is  very  far  from  being  clear  on  the 
question  of  title  to  any  claim,  upon  the  facts  shown.  Still 
less  is  it  apparent  that  the  rights  of  the  plaintiff  are  in 
any  such  immediate  peril  as  calls  for  the  interposition  of 
this  court  by  an  injunction  and  receiver,  which,  obviously, 
may  be  highly  prejudicial  to  the  defendant,  and  the  refusal 
of  which  cannot,  as  we  perceive,  be  seriously,  if  at  all, 
injurious  to  the  plaintiff;  and,  so  far  as  appears,  the  {^Iain- 
tiff's  remedy,  if  the  defendant  has  made  the  agreement  in 
question,  and  should  at  the  end  of  three  or  four  years 
refuse  to  perform  it,  will  be  adequate,  without  an  inter- 
ference now,  the  tendency  of  which  is  to  break  up  the  very 
business  in  which  the  plaintiff  claims  a  right  to  participate 
when  the  period  shall  arrive. 

We  do  not  wish  so  far  to  determine  the  merits  on  this* 
appeal  as  to  say  that  the  plaintiff  may  not,  when  the 
proofs  are  taken,  establish  a  case  which  shall  entitle  him 
to  recover  back  the  stereotype  plates  and  have  an  account 
of  the  profits  which  may  accrue  from  publishing  the  books, 
but  an  injunction  pendente  lite  should  not  be  granted  on 
light  grounds  nor  in  doubtful  cases.  We  have  often  taken 
occasion  to  say  that  granting  injunctions,  where  the  right 
is  not  clear,  or  the  danger  great,  or  the  apprehended  mis- 
chief irreparable,  is  dangerous  in  a  high  degree.  It  often 
involves  a  dete^ination  disastrous  to  the  party  enjoined 
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on  a  mere  motion,  on  which  it  is  impossible  that  the  proofs 
can  be  so  taken  and  considered  as  to  be  a  safe  gaide  in  the 
administration  of  justice.  In  all  such  oases  the  injunction 
should  not  be  granted  until  the  final  hearing  upon  the  fall 
proofs,  when  the  rights  of  the  parties  may  be  ascertained 
and  settled. 

For  these  reasons,  the  order  enjoining  the  defendant  and 
appointing  a  receiver  should  be  reversed.  The  defend- 
ant's costs  of  the  motion  at  special  term,  fixed  at  $10,  and 
the  costs  of  the  appeal  to  the  same  amount,  to  be  part  of 
his  costs  in  the  cause,  and  abide  the  event  of  his  recovery 
of  costs  herein. 


PiNCKNBT,  Plaintiff,  and    Respondent    v.    Cbilds    ^  a/., 

Defendants  and  Appellants. 

« 

1.  Where,  pending  an  action  at  issae  against  several  peraoos  aa  makers  and 

indorsers  of  two  promissory,  notes,  amounting  to  the  principal  sum  of 
$1,800,  a  written  agreement  is  made  between  the  plaintiff  and  certain  of 
the  defendants,  by  whieh  nine  promissory  notes  for  the  sum  of  $200-  eaeh, 
V  payable  at  intervals  of  three  montlis,  were  given  and  accepted  for  the  notes 

in  suit,  and  such  defendants  were  to  serve,  and  did  serve  an  offbr,  in  writ- 
ing, withdrawing  their  answers  and  allowing  judgment  to  be  taken  against 
them  "  for  $1,978.60,  without  costs,  subject  to  the  covenant  for  a  slay  of 
proceedings,"  contained  in  said  written  agreement,  to  the  effect  that  tlie 
plaintiff  would  not  enter  Judgment  on  said  offer  until  after  sixty  days  from 
the  maturity  of  either  of  said  notes  and  a  failure  to  pay  it,  and  where, 
upon  a  &ilure  to  pay  the  fourth  of  said  nine  notes  within  sixty  days  after 
its  maturity,  the  plaintiff  entered  up  a  Judgment  on  said  offer  fbr  the  sum 
of  $1,600.80,  and  issued  execution  thereon;  held,  that  the  Judgment  was 
imauthorized  and  irregular,  and  should  be  set  aside. 

2.  That  the  885th  section  of  the  Code  does  not  provide  fbr  entering  a  Jndg- 
ment  upon  an  offer,  unless  it  be  unconditional,  and  leaves  no  fitcts  to  be 
aoeertained  and  determined,  to  authorise  the  entry  of  a  Judgment. 

(Before  Bosworth.  Gh.  J.,  and  Woonauri,  Mokoribt,  Bobxbxsoi 
and  White,  J.  J.) 

Heard  November  21,  decided  December  8,  I860. 

• 

•Appsal  by  the  defendants  from  an  order  denying  a 
motion  to  set  aside  a  judgment  against  them  in  favor  of 
the  plaintiff.  •  . 
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WUliam  Pinckney  is  the  plaintiff,  and  the  defendants  are 
Henry  H.  Childs,  Seneca  Durandj  Anthony  Amoox  and  a 
Mr.  Dougherty.  The  facts  are  fnlly  stated  in  the  opinion 
of  the  court. 

William  Fullerttm  and  W.  K  Amouxj  for  AppeUants. 

W*  D.  VreedeTj  for  Bespondent. 

Bt  the  Court.  Whits,  J. — This  action  was  commenced 
in  December,  1851,  to  recover  the  amount  of  two  promis* 
sory  notes  held  by  the  plaintiff,  one  for  the  sum  of  one 
thousand  dollars,  and  the  other  for  eight  hundred  dollars. 
The  notes  were  made  by  the  defendants,  Childs  and  Dough- 
erty, who  were  partners,  and  were  dated  in  January,  1857, 
and  made  payable  on  demand.  They  were  duly  indorsed 
by  the  two  other  defendants,  Arnoux  and  Durand,  and 
delivered  to  the  plaintiff. 

The  relief  demanded  in  the  complaint  was  a  judgment 
for  eighteen  hundred  dollars,  with  interest  from  January, 
1857«  The  defendants,  Arnoux  and  D^and,  answered  and 
alleged  as  a  defense,  that  the  plaintiff  had  been  guilty  of 
laches,  and  had  not  presented  the  notes,  and  demanded 
payment  of  the  makers,  when  he  was  required  and  ought 
to  have  done  so. 

On  July  1st,  1858,  the  parties  to  the  action  came  t6  an 
arrangement,  and  made  an  agreement  in  writing,  setting 
forth  that  the  defendants,  Arnoux  and  Durand,  had  with- 
drawn their  answer,  and  had  given  to  the  plaintiff  an  offer 
in  writing,  allowing  him  to  take  judgment  for  nineteen 
hundred  and  seventy-three  dollars  and  sixty  cents,  without 
costs;  and  further,  setting  forth  that  the  plaintiff  had 
accepted  nine  promissory  notes  made  by  the  defendant 
Childs,  to  the  order  of  the  plaintiff,  each  note  being  for 
the  AVLtn  of  two  hundred  dollars,  and  dated  May  24th,  1858. 
The  notes  came  due  respectively  at  successive  intervals  of 
three  months;  the  first  one  falling  due  twelve  months 
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from  May  24th,  1858,  and  the  others  falling  due  thereafter 
in  succession,  one  every  three  months. 

The  plaintiff  stipulated  in  the  agreement  referred  to, 
that  he  would  suspend  proceedings,  and  would  not  enter 
judgment  in  the  action  upon  the  defendants'  offer  in  writ- 
ing, until  default  was  made  in  the  payment  of  some  one  of 
said  nine  notes,  and  until  the  same  remained  unpaid  for 
the  space  of  sixty  days  after  it  fell  due ;  and  he  cove- 
nanted that  upon  the  payment  of  said  nine  notes  at  matu- 
rity, or  within  the  said  sixty  days  after  maturity,  he  would 
release  and  discharge  the  defendants,  Ghilds,  Arnoux  and 
Durand,  from  all  claims  and  demands  in  said  action ;  and 
it  was  stated  in  said  agreement  that  the  defendants, 
Ghilds,  Arnoux  and  Durand,  relinquished  all  right  to  inter- 
pose any  defense  whatever  to  sard  action.  The  defendants' 
withdrawal  of  their  answer,  and  offer  to  allow  judgment 
to  be  taken  against  them,  is  in  these  words : 

'*  Title  of  action.  Please  take  notice,  that  the  above 
named  defendants,  Henry  H.  Ghilds,  Seneca  Durand  and 
Anthony  Arnoux,  hereby  severally  withdraw  the  answers 
by  them  made  in  the  above  entitled  cause,  copies  of  which 
have  been  heretofore  served  upon  you,  and  the  said  defend- 
ants hereby  offer  to  allow  judgment  to  be  taken  against 
them  for  the  sum  of  one  thousand  nine  hundred  and  sixty- 
three  dollars  and  sixty  cents,  without  costs,  thjs  offer 'being 
subject  to  the  covenant  for  a  stay  of  proceedings,  entered 
into  between  the  parties  hereto. 

"Dated  July  1,  1858. 

"  Tours,  Ac. 

•WM,  HENRY  ARNOUX, 

'*  Attorney  for  said  Defendants. 

"To  Tagga&d  &  PiNCKNEY,  Esqrs., 
**  Attorneys  for  Plaintiff. 

The  three  first  of  the  nine  compromise  notes  were  paid. 
The  fourth  note  matured  on  February  27, 1860,  and  was 
not  paid.  The  defendant  Ghilds,  the  maker  of  the  note, 
alleges  in  his  a£Sdavit,  that  when  the  sixty  days  next  after 
the  maturity  of  this  note  were  about  to  expire,  he  looked 


CASES  OP  PRACTICE,  Ac.  663 

Pinckney  v.  OhQds. 

for  the  note  for  two  days,  but  could  not  find  it,  and  he 
intimates  that  the  plaintiff  kept  it  designedly  out  of  his 
reach.  This  intimation  is  not  contradicted  by  the  plain- 
tiff's affidavit ;  but  it  does  not  appear  that  the  defendant 
had,  at  any  time  before  the  expiration  of  the  sixty  days 
next  succeeding  its  maturity,  made  inquiry  of  the  plaint^ 
respecting  the  note. 

On  May  Ist,  1860,  the  plaintiff,  upon  filing  the  above 
mentioned  offer  and  acceptance,  and  a  copy  of  the  written 
agreement  respecting  the  nine  compromise  notes,  entered 
judgment  against  the  defendants  for  the  sum  of  one  thou- 
sand six  hundred  dollars  and  eighty  cents,  and  issued 
execution,  which  was  levied  on  the  property  of  the  defend- 
ant Arnoux. 

On  May  3d,  1860,  the  dtsfendants  gave  notice  of  a  motion 
to  set  aside  the  judgment,  and  to  compel  the  plaintiffs  to 
accept  payment  of  the  fourth  note.  That  motion  was 
argued,  and  denied  in  June,  1860. 

On  July  26th,  1860,  the  defendants  tendered  to  the  plain- 
tiff the  whole  amount  of  the  remaining  unpaid  notes  of 
the  nine  compromise  notes;  which  tender  the  plaintiff 
refused  to  accept.  Thereupon,  the  defendants  again  moved 
in  October,  1860,  to  set  aside  the  judgment,  alleging,  as  an 
irregularity,  that  it  was  entered  for  more  than  was  due  on 
the  nine  compromise  notes.  The  motion  was  denied,  and 
from  the  order  denying  it,  the  present  appeal  has  been 
taken. 

The  offer  of  the  defendants,  upon  which  the  plaintiff 
entered  judgment  in  this  action,  is  not  within  the  385th 
section  of  the  Code.  That  section  prescribes  an  uncondi- 
tional, unqualified  offer,  upon  which  the  clerk  can  enter 
judgment  without  further  proof  or  inquiry.  In  this  case 
the  offer  was  made  expressly  subject  to  the  provisions  of 
another  instrument  or  agreement,  and  dependent  upon  the 
question  whether  or  not  a  default  had  been  made  in  the 
payment  of  certain  promissory  notes  other  than  those  men- 
tioned in  the  complaint;  matters  which  could  only  be 
determined  by  testimony,  by  judicial  action,  which  the 
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clerk,  a  mere  ministerial  officer,  could  not  take.  The  judg- 
ment is  therefore  not  irregular  only,  but  yoid,  and  should 
1)0  vacated. 

A  preliminary  objection  to  this  motion  was  made  by  the 
plaintiff  on  the  argument  of  the  appeal,  on  the  ground  that 
a  former  motion  (the  motion  of  June,  1860,  above  referred 
to,)  had  been  made  by  the  defendants,  to  vacate  the  jttdg- 
ment  in  question,  and  had  been  denied,  and  that  leave  to 
renew  the  motion  had  not  been  given.  It  appears  by  the 
order  appealed  from  that  this  preliminary  objection  if 
made  at  the  special  term  was  waived,  and  that  the  motion 
was  heard  on  its  merits.  It  cannot,  therefore,  be  urged 
now  on  the  appeal. 

The  order  appealed  from  must,  therefore,  be  reversed, 
and  the  judgment  in  the  action  and  the  execution  issued 
on  it  be  vacated  and  set  aside,  provided  the  defendants 
stipulate  not  to  sue  the  sheriff  for  the  levy  made  by  him 
under  the  execution. 

Neither  party  will  be  allowed  costs  on  the  original  mo- 
tioUf  or  on  the  appeal. 

Ordered  accordingly. 


The  PBXSinEirr,  Ac,  of  Lee  Bank,  Bespondents  v.  Johk  B. 

Kitching,  Appellant. 

• 

1.  It  is  no  defense  to  an  action  on  bills  of  exchange,  l^ronglit  by  an  indorsee 
against  the  acceptor,  that  the  defendant  accepted  the  bUls  for  the  accom- 
modation of  the  drawer,  relying  on  an  assurance  from  the  drawer  that  the 
bills  would  be  secured  and  paid,  and  that  the  payee  had  provided  means 
therefor;  that  in  fact  the  said  payee  did  place  in  the  hands  of  the  plaintiff, 
when  the  bills  were  discounted,  property  or  fands  to  cover  such  bills,  which 
the  plaintiff  still  holds;  and  Uiat  both  the  drawer- and  the  defendant 
(acceptor)  were  insolvent  when  the  plaintiff  diacounted  the  bills,  and  the 
discount  was  made  entirely  on  the  fliith  and  credit  of  the  security  so  fur- 
nished by  the  payee. 

2.  Such  allegations  in  the  defendant's  answer,  in  such  an  action,  coupled  with 
a  claim  that  the  deftndant  should  not  be  required  to  pay  the  bills  until  the 
tecujdtiss  held  by  the  plaintiff  have  been  applied  thereto,  and  asking  that 
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before  judgment  against  the  defendant,  the  plaintiff  may  be  ordered  to 
make  such  application ,  will  be  struck  out  as  irrelevani.     (Code,  §  160.) 
8.  What  answers  or  defenses  forming  parts  of  an  answer,  and  what  matter  ip. 
an  answer  or  defense  forming  part  thereof,  or  of  a  defense  therein,  may 
be  treated  as  irrelerant,  and  what  are  sham  and  frlvolouf ,  considered  by 

HOfFXAK,  J« 

(Before  Hoffmait,  Woonsurr,  HoNC&ixf ,  Robeatsoh  and  White,  J.  J.) 
Heard  December  22,  decided  December  29, 1860 

Appbal  from  an  order,  made  at  special  term  by  Mr.  Jnch 
tice  MoNc&iEF,  striking  ont  part  of  an  answer  as  irrelevant. 

The  action  is  brought  by  the  plaintiflb  as  indorsees  of 
two  bills  of  exchange,  drawn  by  Pierre  C.  Kane,  payable 
to  the  order  of  Mrs.  Edith  Kane,  against  the  defendant  as 
the  acceptor  thereof. 

The  answer  first  denied  the  delivery  of  the  bills  to  the 
payee,  and  the  indorsement  to  the  plaintiffs  for  value,  and 
alleged  that  the  defendant  received  no  consideration  for 
his  acceptance. 

Then  followed  the  allegations  which  were  stmck  ont  by 
the  order  appealed  from,  as  foUows,  viz. : 

*'And  this  defendant,  farther  answering,  says,  that  when 
he  accepted  the  said  drafts  Pierre  C.  £ane  was  his  debtor, 
and  that  he  accepted  them  merely  for  said  Kane's  accom- 
modation, and  to  enable  him  to  raise  money  from  the  Lee 
bank,  and  upon  the  faith  of  an  assurance  received  from 
said  Kane,  upon  the  authority  of  Mrs.  Edith  Kane,  that 
she  had  provided  the  means  for  their  payment,  and  had 
placed  property  or  funds  in  the  hands  of  the  said  bank,  to 
the  extent  of  15,000  dollars,  to  cover  these  and  other 
drafts  to  that  amount ;  and  that  defendant's  said  accept- 
ances would  therewith  be  provided  for  at  their  maturity. 

"And  this  defendant  farther  says,  that  the  said  Edith 
Eahe  did,  as  he  is  informed  and  believes,  in  fact  furnish 
such  security  for  the  purposes  aforesaid  at  said  Pierre  C. 
Kane's  request,  and  that  the  said,  bank  now  holds  the 
same ;  and  that,  upon  the  receipt  thereof,  the  said  bank 
discounted  the  said  acceptances  at  the  request  and  for  the 
benefit  of  the  said  Pierre  G.  Kane ;  and  that,  at  the  time 
of  such  discounts,  this  defendant  and  the  said  Pierre  C. 
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Kane  were  both  insolvent,  and  such  facts  were  well  known 
to  said  bank;  and  that  said  bank  discounted  the  said 
acceptances  entirely  upon  the  faith  and  credit  of  the  secu- 
rity so  furnished  by  Mrs.  Kane. 

*'  And  this  deponent  further  says,  that  when  he  accepted 
the  said  several  drafts,  he  relied  upon  the  arrangement 
hereinbefore  set  forth  to  provide  for  their  payment  by  Mr. 
and  Mrs.  Kane,  and  that  if  he  now  should  be  obliged  to 
pay  the  same,  he  would  be  remediless  in  the  premises ;  and 
he  respectfully  submits  to  this  honorable  court  that,  under 
the  circumstances  of  this  case,  it  would  be  inequitable  and 
unjust  to  compel  him  to  pay  the  said  acceptances,  or  either 
of  them,  until  after  the  said  bank  shall  have  first  applied 
the  securities,  so  as  aforesaid  placed  in  its  hands,  towards 
the  payment  thereof;  and  he  therefore  prays  that,  before 
final  judgment  shall  be  entered  herein,  the  plaintiflfs  may 
be  ordered  to  apply  the  said  property,  so  placed  in  the 
hands  of  said  bank,  or  the  proceeds  thereof,  in  payment 
of  his  said  acceptances ;  or  that  he  may  have  such  other  and 
further  relief  in  the  premises  as  shall  be  equitable  and  just." 

The  defendant  moved  to  strike  out  this  part  of  the 
answer  as  irrelevant  and  redundant. 

Upon  that  motion,  the  part  of  the  answer  above  st&ted 
was  struck  out  as  irrelevant.  The  defendant  appealed 
from  the  order. 

John  JV.  Taylor  J  for  the  Appellant,  argued — 

I.  The  answer  is  neither  redundant  nor  irrelevant. 

n.  The  defendant  is  only  a  surety  for  Kane,  the  debtor ; 
and  the  plaintiffs  are  bound  to  exhaust  their  remedy  against 
the  property  of  the  debtor,  placed  in  their  hands  for  pay- 
ment, before  calling  upon  the  surety.  (Story  Eq.  §^  638- 
641.) 

F.  C.  BlisSf  for  the  Respondent. 

I.  It  is  no  defense  that  the  bills  were  accepted  for  the 
accommodation  of  the  drawer;   not  even  if  the  plaintiff 
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had  notice  thereof  when  the  bills  were  discounted,  which, 
in  this  case,  is  not  averred.  Such  an  answer  is  held  frivo- 
lous. {Pettigrew  v.  Chave^  2  Hilt.  546;  Pierson  et  dL  v. 
Boyd,  2  Duer,  33 ;  Smith  v.  Knox,  3  Esp.  46 ;  Bank  of  Ire- 
land V.  Beresfordj  6  Dow.  237.) 

n.  The  defendant,  as  acceptor,  stands  in  the  same  posi- 
tion as  maker  of  a  note.  If  the  plaintiffs  took  collateral 
security,  they  took  it  to  protect  themselves,  and  have  a 
right  to  exhaust  their  remedy  against  those  who  stand  to 
them  in  the  relation  of  principal  debtor  before  resorting 
to  the  collateral  security.  ( Wright  v.  Simpson^  6  Vesey, 
713 ;  Hayes  v.  Ward,  4  Johns.  Ch.  123 ;  Schroeppell  v.  Shaw, 
3  Comst.  446,  and  cases  supra.) 

ni.  The  defendant,  as  between  him  and  the  plaintiffs, 
is  principal  debtor,  and  not  a  surety.  {DeZeng  v.  PKyfe^ 
1  Bosw.  336 ;  Pierson  v.  Boyd,  2  Duer,  39 ;  Dean  v.  Hall, 
17  Wend.  214  ;  Seabury  v.  Hungerford,  2  Hill,  80;  Hall  v. 
J^Tewcomb,  3  Id.  233,  and  7  Id.  416 ;  Spies  v.  Gilmore,  1 
Const.  324;  Pearce  v.  WilHns,  2  Id.  471.) 

lY.  Matter  in  a  pleading  is  irrelevant  which  has  no 
bearing  on  the  subject  in  controversy,  and  which  cannot 
affect  the  decision  of  the  court ;  and  the  test  is,  whether 
the  averments  tend  to  constitute  a  cause  of  action  or 
defense.  {Ingersoll  v.  Ingersoll,  1  Code  B.  102 ;  Fabricotti 
V.  Saunitz,  1  Id.  new  series,  121 ;  ^verill  v.  Taylor,  5  How. 
Pr.  R.  476  ;  Martin  v.  Kanouse,  2  Abb.  330.) 

y.  Irrelevant  or  redundant  matter  may  be  struck  out  on 
motion.     (Code,  §  160.) 

Bt  the  Court.  Hoffman,  J. — ^By  the  answer,  which  is 
now  under  consideration,  an  accepted  bill  of  exchange  is 
sought  to  be  freed  from  liability  because  the  holder,  who 
discounted  it,  had  securities  placed  in  his  hands  by  the 
indorser,  and  is  averred  to  have  discounted  the  bill  entirely 
on  the  faith  and  credit  of  such  security.  In  other  words, 
he  would  not  have  discounted  it  unless  he  had  possessed 
such  securities.  There  is  not  a  word  in  this  to  show  that 
he  meant,  much  less  agreed,  to  discount  it,  without  having 
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a  right  to  resort  to  the  acceptor.  Proof  of  such  an  agree- 
ment would  not  be  allowed.  •  That  the  acceptance  was  an 
accommodation  acceptance  is  unimportant.  The  liability 
is  the  same  as  if  it  had  been  based  on  funds.  There  is  no 
equity  whatever  to  compel  the  holder  to  suspend  proceed- 
ings on  this  discounted  acceptance  until  he  has  exhausted 
other  securities  in  his  possession.  The  case  seems  to  us 
too  clear  to  need  farther  argument,  or  the  citation  of  any 
authorities. 

The  only  question  raised,  which  ];equires  notice  is, 
whether  the  motion  to  strike  out  was  the  appropriate 
remedy. 

By  section  152,  sham  and  irrelevant  defenses  may  be 
stricken  out  on  motion* 

I  liave  always  considered  that  irrelevancy  in  this  and 
the  160th  section  meant  the  impertinency  of  the  old  Chan- 
cery system.  That  was,  either  prolixity  or  needless  details 
of  material  matter,  or  something  out  of  which  no  cause  of 
action  or  defense  could  arise  between  the  parties  in  the 
particular  suit. 

Gases  of  both  classes  are  cited  in  1  Hoffman's  Ch.  Pr. 
280-282.  Beaumont  v.  Beautnont,  (5  Mad.  B.  51,)  is  a  strik- 
ing case  of  an  answer,  setting  forth  the  details  of  prices 
and  particulars  in  an  auctioneer's  catalogue,  certainly  not 
immaterial,  but  clearly  superfluous.  Corbett  v.  Tottenhanif 
(1  Ball  &  Beatty,  59,)  is  an  instance  of  the  other  class. 
Lord  Manners  said,  *'  I  do  not  think  the  plaintiffs  are  bound 
either  to  reply  to  these  charges  in  the  defendant's  answer, 
or  to  go  into  evidence  to  disprove  them,  and,  therefore, 
they  ought  not  to  remain  on  the  record." 

This  distinction  is  adverted  to  in  Bowman  v.  Sheldon, 
(5  Sandf.  Sup.  Ct.  R.  660.)  In  various  cases,  irrelevancy 
under  the  Code  is  treated  as  matter  which  does  not  tend 
to  constitute  a  cause  of  action  or  defense ;  matter  which, 
even  if  true,  cannot  affect  the  decision  of  the  court  in  the 
case.  {Stewart  v.  Bouion,  1  Code  R.,  N.  S.  404;  Averil  v. 
Taylor,  Id.  213;  Clark  v.  Harwood,  8  How.  470;  Edgerton 
V.  Smith,  3  Duer,  614.) 
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The  160th  section  appears  to  relate  to  cases  in  which, 
in  the  same  pleading,  or  in  «  distinct  separate  part  of  a 
pleading,  irrelevant  matter  is  mingled  with  pertinent  mat- 
ter. Franklin  y.  Keeler,  (4  Paige,  382,)  furnishes  an  exam- 
pie  of  this. 

But  section  152  refers  to  an  answer  or  a  defense  which, 
in  its  entirety,  is  either  sham  or  irrelevant.  I  read  the 
section  thus:  That  a  sham  answer  or  defense,  and  an 
irrelevant  answer  or  defense,  may  be  stricken  out  on 
motion.  The  received  definition  of  a  sham  answer  is  its 
falsity.  It  may  be  material  and  pertinent,  and  yet  be 
stricken  out  as  sham.  {The  People  v.  McCumber^  18  N.  Y. 
B.  316.)  It  need  not,*  of  course,  be  both  sham  and  irrele* 
vant. 

The  case  of  Kurtz  v.  McGuire^  (6  Duer,  660,)  is  an  exam* 
pie  of  one  portion  of  an  answer  being  stricken  out  as 
irrelevant  where  it  would  have  constituted  a  cause  of 
action,  but  could  not  be  made  available  in  that  suit  as  a 
defense,  not  giving  a  right  of  set-o£f,  and  not  constituting 
a  counter-claim. 

Slack  V.  Cotton,  (2  E.  D.  Smith,  398,)  is  an  instance  of  a 
distinct  defense  being  stricken  out  as  sham  under  the  152d 
section. 

In  Hecker  v.  Mitchell,  (5  Abbott,  453,)  there  was  a  motion 
for  judgment  under  section  24*7  on  the  ground  of  the  frivo- 
lousness  of  the  answer.  But  there  were  two  defenses  set 
up;  one  of  which  was,  as  pleaded,  available;  the  other 
was  frivolous.  Mr.  Justice  Wood&uff,  while  denying  the 
motion  as  made  for  judgment,  ordered  the  second  defense 
to  be  stricken  out,  under  the  prayer  for  other  relief. 

The  redress  which  a  plaintiff  can  have  under  section 
247  by  a  judgment  for  frivolousness  can,  of  course,  only 
be  where  every  part  of  the  answer  is  such, 

The  authorities  referred  to  seem  to  show  that  the  ability 
of  the  plaintiff  to  demur  (under  section  153)  to.  one»  or 
more  of  the  defenses  set  up  in  an  answer,  does  not  pre- 
clude a  motion  under  section  152.  A  motion  for  judgment 
under  section  247  is  a  summary  demurrer  to  an  answer  in 
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cases  in  which  a  demurrer  will  lie.  And  so  the  motion  to 
strike  out  part  of  an  answer  may  be  regarded  as  a  sum- 
mary demurrer  to  that  part,  as  giving  a  concurrent  mode  of 
relief. 

Justice  Harris,  in  Stewart  v.  Bouton,  (1  Code  R.,  N.  S. 
404,)  says:  *'This  motion  to  strike  out  irrelevant  matter 
is  ^analogous  to  a  demurrer,  and  should  be  decided  upon 
the  same  principle.  If  matter  cannot  be  made  the  subject 
of  a  material  issue,  it  should  be  struck  out." 

There  are  authorities  to  show  that  a  demurrer  will  not 
lie  to  irrelevancy  in  a  pleading.  But  it  will  be  found  that 
they  are  cases  in  which  irrelevant  matter  has  been  inserted 
in  the  statement  of  some  substantative  cause  of  action  or 
defense  with  material  matter.  Such  was  the  case  in  Wat- 
son  V.  Husson,  1  Duer,  251,  and  Welch  v.  Hazeltan^  14  How. 
97.  They  do  not,  therefore,  support  the  proposition  that 
a  demurrer  would  not  lie  in  a  case  like  the  present,  nor 
could  such  a  proposition  be  sustained  under  the  clear  lan- 
guage of  section  153.  They  leave  the  question,  whether 
the  motion  under  section  152  may  not  also  be  resorted  to, 
unaffected. 

The  order  should  be  affirmed. 

Order  affirmed  with  costs. 


Robert  D.  Livingston,  Receiver,  Plaintiff  and  Appellant  v. 
Maria  E.  Hammer  (impleaded),  Defendant  and  Respon- 
dent. 


1.  The  Code  permits  any  material  allegation  of  a  complaint  to  be  pnt  at  issue, 
by  an  answer  that  the  defendant  has  no  knowledge  or  information  thereof 
snfBcient  to  form  a  belief  as  to  its  truth. 

2.  When  any  material  allegation  of  a  complaint  is  thns  controverted,  the 
answer  cannot  be  treated  as  frivolous .  or  held  bad  on  demurrer,  merely 
because  such  allegation  is  of  the  recovery  of  a  judgment,  or  of  some  other 
fact,  the  truth  of  which  can  be  ascertained  by  inquiry. 

8.  If  the  answer  is  believed  to  be  sham,  the  remedy  is  a  motion,  on  affidavits, 
to  strike  it  out  as  sham. 
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4.  An  answer  is  not  frivolous ,  merely  because  it  denies  the  several  allegations 
of  a  complaint  conjunctively,  instead  of  denying  them  disjunctively. 

6.  Where,  in  an  action  on  an  undertaking  given  in  an  action  of  claim  and 
delivery,  to  procure  a  return  to  the  defendants  of  property  taken  from 

.  them  in  such  action,  the  complaint  alleges, ''  that  on  or  about  the  21st  day 
of  Jfuuary,  1860,  judgment  was  duly  rendered  and  docketed  in  favor  of 
the  plaintiffs  against  the  defendants  therein,  for  $612.64,  damages  and 
costs,  •  •  and  the  said  Judgment  now  remains  of  record,  out- 

standing, and  wholly  unpaid,  not  vacated  or  otherwise  discharged;''  an 
answer  which  merely  alleges  that  defendant  ''  has  no  knowledge  or  infor- 
mation sufficient  to  form  a  belief  whether  Judgment  was  entered  on  the 
2l8t  of  January,  1880,  in  said  action,  •  •  for  said  sum  of  $612.64 
damages  and  costs,''  is  frivolous. 

6.  l>hough  not  entered  on  the  21st,  it  may  have  been,  and  the  answer  does 
not  deny  that  it  was  entered  on  or  about  that  day,  (which  is  the  allegation 
in  the  complaint,)  and  remains  of  record,  in  tall  force,  unpaid,  and  in  no 
way  vacated  or  otherwise  discharged. 

7.  It  is  not  essential  to  a  right  of  action  on  such  an  undertaking,  that  an  exe- 
cution has  been  issued  on  the  alleged  judgment,  and  returned  unsatisfied. 

(Before  Bosworth,   Gh.  J.,  and  HorFMAN,  Woodrupf,  Monorixt, 
RoBBRTSOir  and  Whitk,  J.  J.) 

Heard  December  15,  decided  December  29, 1860. 

This  is  an  appeal  by  the  plaintiff  from  an  order  denying 
a  motion,  made  by  him,  ''  for  judgment  for  plaintiff  on  the 
ground  of  the  frivolousness  of  the  answer  "  of  the  defend- 
ant, M,  E.  Hammer. 

The  order  was  made  on  the  31st  of  August,  1860,  on  a 
notice  of  motion  for  that  day,  dated  the  24th  of  August, 
1860. 

The  complaint  is  on  an  undertaking  executed  in  an 
action  of  claim  and  delivery  of  personal  property,  then 
pending  in  this  court,  in  which  the  present  plaintiff  was 
plaintiff,  and  F.  Stoessel  and  Maria  Stoessel  were  defend- 
ants. 

The  undertaking  was  executed  by  said  Ferdinand  and 
Maria«  and  by  said  Hammer  and  one  Valentine  Bush,  in 
order  to  procure  a  return  to  F.  and  M.  Stoessel  of  certain 
personal  property  which  the  sheriff  had  taken  at  the 
instance  of  the  plaintiff,  and  under  proceedings  in  that 
action  had  by  the  plaintiff  for  that  purpose.  By  it,  those 
signing  it  ''do  undertake  and  become  bound  to  the  plain- 
tiff in  the  sum  of  $1,200,  for  the  delivery  of  the  said  pro- 
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perty  to  the  plaintiff,  if  such  delivery  shall  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  may  for  any 
cause  be  recovered  against  the  defendants  "  in  that  action. 

The  complaint  in  this  suit  alleges  the  commencing  of 
that  action ;  •  proceedings  in  it  authorizing  the  sheriff  to 
take  and  deliver  to  the  plaintiff  therein  certain  personal 
property  specified;  the  execution  and  delivery  of  the 
undertaking  in  question  to  the  sheriff ;  the  return  there- 
upon of  the  said  personal  property  to  F.  and  M.  Stoessel 
by  said  sheriff ;  the  recovery  by  the  plaintiff  of  a  judg- 
ment in  that  action  for  $612.64  on  the  2  Ist  of  January , 
I860,  against  F.  and  M.  Stoessel;  the  issuing  of  an  execu- 
tion thereon  against  the  property  of  F.  and  M.  Stoessel, 
and  the  return  of  the  same  unsatisfied,  and  prays  judg- 
ment  for  $612.64,  and  interest  from  the  21st  of  January, 
1860. 

The  allegation  in  the  complaint,  as  to  the  recovery  of 
the  judgment,  and  its  being  in  force,  is  in  these  words, 
viz:  "That  on  or  about  the  21st  day  of  January,  1860, 
judgment  was  duly  rendered  and  docketed  therein,  in  favor 
of  the  plaintiff,  against  the  said  Ferdinand  A  Maria,  for 
$612.64  damages  and  costs  of  said  action,  and  a  transcript 
of  said  judgment  was  on  the  same  day  duly  filed  and 
docketed  in  the  ofilce  of  the  clerk  of  the  city  and  county 
of  New  York ;  an  execution  upon  said  judgment,  against 
the  property  of  said  Ferdinand  and  Maria,  was  on  the  23d 
day  of  January,  1860,  duly  issued  and  delivered  to  the 
sheriff  of  New  York,  who  afterwards  duly  returned  the 
same  wholly  unsatisfied,  and  the  said  judgment  now 
remains  of  record,  outstanding  and  wholly  unpaid,  not 
vacated,  satisfied  or  otherwise  discharged,  and  the  whole 
amount  thereof,  $612.64,  together  with  interest  thereon 
from  the  21st  of  January,  1860,  still  remains  due  thereon 
to  the  plaintiff." 

Mary  E.  Hammer,  in  her  answer,  "  says  that  she  is  not 
indebted,  upon  the  undertaking  mentioned  in  the  complaint 
herein,  in  the  sum  of  $612.64,  as  alleged  in  said  complaint. 

''Defendant  further  answering  says:  she  has  no  know- 
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ledge  or  information,  sufficient  to  form  a  belief,  whether 
judgment  was  entered  on  the  2l8t  of  January,  1860,  in  the 
above  mentioned  court  for  said  sum  of  $612.64,  damages 
and  costs,  in  favor  of  the  plaintiflf  herein,  against  the  de- 
fendants, Ferdinand  and  Maria  Stoessel,"  nor  whether  execu- 
tion was  issued  and  returned,  as  alleged  in  the  complaint. 

She  further  says,  that  said  undertaking  was  made  and 
executed  without  auy  consideration  of  any  nature  or  kind 
therefor. 

The  plaintiffs  motion  for  judgment  on  account  of  the 
frivolousness  of  this  answer  was  denied,  and  from  the  order 
denying  it  the  plaintiff  appealed  to  the  general  term. 

•A.  K.  Hadley,  for  Appellant. 

C,  •/?.  May,  for  Respondents. 

•  ^ 

By  the  Court.  Bosworth,  Ch.  J.—^The  appellant's  coun- 
sel insists  that  the  answer  is  frivolous,  for  the  reason  that 
a  defendant  cannot  be  allowed  to  remain  willfully  ignorant 
of  what  he  has  the  means  of  knowing,  and  answer  a  com- 
plaint by  stating  the  absence  of  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  its  material 
allegations,  when  the  court  can  see,  upon  the  face  of  the 
complaint,  that  he  has  the  means  of  knowing  whether  they 
are  true  or  not ;  that  the  defendant  in  this  case  had  only 
to  examine  the  records  of  the  court,  or  have  the  attorney 
who  prepared  her  answer  do  so,  in  order  to  ascertain  the 
truth  of  the  averments  which  she  has  attempted  to  put  at 
issue. 

He  cites  1  Code  R.,  N.  S.  204;  1  Abb.  187;  3  Sandf.  S. 
C.  139 ;  12  How.  Pr.  37  ;  IE.  D.  Smith,  555. 

On  a  motion  for  judgment,  on  account  of  the  frivolous- 
ness of  an  answer,  the  only  question  is,  does  it  deny  auy 
material  allegation  of  the  complaint  or  set  up  any  defense  ? 
For  all  the  purposes  of  that  motion,  it  is  to  be  assumed  to 
bo  true.  If  it  be  sham,  that  is  to  be  shown  by  affidavit  on 
a  mqtion  to  strike  it  out  as  sham.      {Brovm  v,  Jenison,  3 
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Sandf.  732 ;  Hull  v.  Smith,  8  How,  Pr.  R.  150 ;  Mchols  v. 
Jones,  6  How.  P.  R.  358.) 

That  a  defendant  has  no  knowledge  or  information  suffi- 
cient to  form  a  belief  whether  the  allegations  of  a  complaint 
are  true^  is  of  no  consequence  as  an  abstract  proposition, 
and,  of  itself,  is  no  defense.  But  when  a  defendant  is 
permitted  by  statute  to  put  any  or  all  of  the  material 
allegations  of  a  complaint  at  issue  by  such  a  form  of 
pleading,  an  answer  which  does  that  is  sufficient  in.  form ; 
and  a  plaintiff  cannot  have  judgment  on  the  ground  that 
it  is  frivolous,  on  a  motion  made  under  §  247  of  the  Code, 
nor  upon  a  demurrer  to  it  for  insufficiency. 

Assuming  the  allegation,  that  judgment  was  duly  ren- 
dered and  docketed  on  or  about  the  21st  day  of  January, 
1860,  as  containing  by  implication  an  averment  that  the 
judgment  was  duly  entered  in  the  judgment  book,  and 
assuming  the  statement  in  the  answer  to  be  a  denial  that 
judgment  was  entered  on  the  21st  of  January,  1860,  the 
answer  does  not  deny  that  it  was  entered  about  that  day ; 
nor  that  it  was  duly  rendered  and  docketed  about  that 
day ;  nor  that  it  now  remains  of  record,  wholly  unpaid, 
not  vacated,  satisfied  or  otherwise  discharged. 

A  judgment  may  be  duly  rendered,  and  a  judgment  roll 
be  filed,  containing  a  copy  of  the  judgment,  and  the  judg- 
ment be  docketed,  although  the  judgment  has  not  been 
entered  in  the  judgment  book ;  .and  yet  it  does  not  follow 
that  this  irregularity  can  be  made  available,  either  byway 
of  pleading  or  evidence,  in  an  action  on  the  undertaking. 

But  it  is  not  necessary  to  sustain  this  view,  in  order  to 
reach  the  conclusion  that  the  answer  is  clearly  frivolous. 

The  case  of  Hance  v.  Rumming,  (1  Code  R.  204 ;  S.  C.  2 
E.  D.  Smith,  48,)  was  a  motion  on  affidavits  to  strike  out 
the  answer  as  sham.  The  judge  who  made  that  decision 
would  not  hold  the  present  answer  frivolous,  merely  because 
it  denied  any  knowledge  or  information  sufficient  to  form 
a  belief  whether  the  alleged  judgment  was  recovered,  if  he 
adhered  to  the  views  expressed  by  him  in  Wesson  v.  Judd, 
(1  Abb.  Pr.  R.  254.) 
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The  ground  on  which  the  decision  was  placed  in  Shear- 
man V.  The  Jfevo  York  Central  Mills,  (1  Abb.  R.  18*7,)  viz., 
that  it  denied  the  allegations  of  the  complaint  conjunc- 
tively, and  not  disjunctively,  has  since  been  held  by  the 
Court  of  Appeals  to  be  untenable.  (  Wall  v.  Buffalo  Water 
Works  Co.,  18  ^.Y.  119.) 

The  case  in  12  How.  Pr.  R.  37,  favors  the  appellant's 
views,  as  to  the  rule  for  which  he  contends.  The  general 
observations,  made  in  1  E.  D.  Smith,  555,  and  3  Sandf.  169, 
may  be  assumed  to  be  sound ;  and  still  the  question  will 
remain,  if  the  answer  be  sufficient  in  form  to  put  material 
allegations  of  the  complaint  at  issue,  whether  the  plain- 
tiff's only  remedy,  if  it  be  supposed  to  be  false,  is  not  a 
motion  to  strike  it  out  as  sham. 

A  sham  answer  may  be  sufficient  in^  form,  and  usually  is ; 
and  when  that  is  believed  to  be  its  character,  the  plaintiff, 
if  he  wishes  to  avoid  the  delay  of  a  trial,  must  get  rid  of 
it  on  a  motion  to  strike  it  out  as  sham.  On  that  motion, 
the  defendants  can  be  heard  on  affidavits ;  and  they  may 
present  facts  which  will  defeat  the  motion. 

The  Code  has  prescribed  the  form  of  an  answer,  and 
makes  it  sufficient  to  put  material  allegations  of  the  com- 
plaint at  issue.  And  when,  by  observing  that  form,  it 
puts  some  of  the  allegations  of  the  complaint  at  issue,  the 
plaintiff  cannot  have  judgment,  either  on  a  demurrer  to 
it  or  on  a  motion  under  •§  247  of  the  Code,  unless  he  is 
entitled  to  judgment,  admitting  those  allegations  to  be 
untrue. 

He  cannot  have  judgment  on  such  a  motion,  when  he 
could  not  upon  a  demurrer  to  the  answer.  And  he  cannot 
succeed  on  a  demurrer  to  an  answer  which  controverts,  in 
a  manner  allowed  by  the  Code,  an  allegation  of  the  com- 
plaint, proof  of  which  is  essential  to  establish  a  cause  of 
action. 

A  motion,  under  §  247  of  the  Code,  is  in  substance,  and 
practically,  a  summary  demurrer,  (5  Duer,  654,)  and 
admits  the  allegations  of'  the  answer,  for  the  purposes  of 
tlj^e  motion  itself,  to  be  true. 
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The  only  remainitig  question  is,  whether  the  answer  is 
frivolous. 

The  complaint  states  that  a  "judgment  was  duly  ren- 
dered and  docketed  on  or  abont  the  21st  of  January,  1860; 
that  d  transcript  of  it  was  duly  filed  the  same  day;  and 
that  the  said  judgment  now  remains  of  record,  wholly 
unpaid,  not  vacated,  satisfied,  or  otherwise  discharged." 

The  only  notice  of  these  allegations  taken  by  the  answer, 

(construing  the  answer  most  favorably  for  the  defendant,) 

is  a  denial  that  the  judgment  was  "  entered  on  the  2l8t 

of  January,  1860."     The  complaint,  in  terms,  says  nothing 
of  the  judgment  being  ent^ed. 

The  Code  requires  the  judgment  to  be  entered  in  the 
"judgment  book,"  (§  280,)  and  directs  that  "a  copy  of 
the  judgment"  shall  form  part  of  the  judgment  roll; 
(§281;)  which  judgment  roll  must  be  filed  before  tiie 
judgment  can  be  docketed.  The  fact,  that  the  judgment 
has  not  been  entered  in  the  judgment  book,  does  not 
necessarily  make  the  judgment  void;  and  on  a  motion  to 
set  aside  the  judgment  roll,  the  court,  if  justice  required 
it,  would  permit  the  judgment  to  be  entered  nunc  pro  tunc. 
(9  How.  Pr.  R.  86;  Calkins  r.  Packer,  21  Barb.  275;  Code, 
§§  174,  176.) 

For,  '(whether  a  judgment  was  entered  on^  the  21st  of 
January,  1860,  or  not,  it  may  have  been  entered  about  that 
time,  either  on  the  20th  or  22d.  The  answer,  at  most, 
denies  that  it  was  entered  on  the  21st  of  January.  It  may 
not  have  been  entered  on  that  day,  and  yet  be  true;  as  the 
complaint  alleges  that  it  was  duly  rendered  docketed  on 
or  about  that  day,  and  still  remains  of  record,  not  satisfied, 
vacated,  or  otherwise  discharged,  and  wholly  unpaid. 

Assuming  the  word  "entered,"  as  used  in  the  answer,  to 
have  been  designed  to  include  the  giving  of  judgment  by 
the  court,  and  a  direction  to  enter  it,  as  well  as  the  entry 
of  it  in  the  judgment  book :  and  the  answer  to  be  a  denial, 
in  a  mode  authorized  by  law,  that  this  was  done  on  the 
2l8t  of  January,  1860,  still  it  is  admitted  by  the  answer 
that  such  a  judgment  as  the  complaint  describes  was  duly 


CASES  OF  PBAOTIGE,  Ac  911 

Livingston  t.  Hammer. 

rendered  and  docketed,  and  a  transcript  of  it  duly  filed ; 
and  that  said  judgment  now  remains  of  record,  outstanding, 
and  wholly  unpaid,  not  vacated,  satisfied,  or  otherwise  dis- 
charged. That  ttis  judgment  was  not  given  and  perfected 
on  the  21^/  of  January ,  is  of  no  consequence  ;  and  a  denial 
that  it  was  done  on  that  precise  day  puts  at  issue  no 
material  allegation  of  the  complaint. 

If  so,  a  cause  of  action  is  admitted ;  if  the  allegations 
of  the  issuing  of  an  execution,  and  of  its  return  unsatis- 
fied, are  immaterial. 

The  undertaking  is  absolute  and  unconditional  to  pay  to 
the  plaintiff  such  sum  as  may  for  any  cause  be  recovered 
against  F.  and  M.  Stoessel. 

The  recovery  of  judgment  fixes  the  liability  of  the 
undertakers,  and  there  is»no  other  condition  to  be  complied 
with  by  the  plaintiff  as  a  pre-requisite  to  the  right  to  sue 
them  on  the  undertaking.  {In  the  matter  of  Jfegus,  1  Wend. 
499 ;  JV.  r.  Central  Ins.  Co.  v.  Safford,  10  How.  Pr.  K. 
347 ;  Ball  v.  Gardner,  21  Wend.  2l0 ;  Harris  v.  Hardy,  3 
Hill,  393 ;  Robinson's  Practice,  vol.  2,  chap:  x.) 

The  judgment,  even  though  it  may  not  be  in  the  alter 
native  form  required  by  the  Code,  is  not  void;  it  is  merely 
erroneous,  but    conclusive    until    reversed  or  otherwise 
vacated.     (Gallarati  v.  Orser,  4  Bosw.  94.) 

The  fact  that  M.  E.  Hammer  received  no  consideration 
for  signing  the  undertaking,  does  not  affect  the  question  of 
her  liability.  It  is  a  statutory  security ;  and  her  liability 
is  according  to  its  terms.  {Gibbons  v.  Berhard,  3  Bosw. 
635 ;  Thfymfson  v.  Blanchard,  3  Corns.  335.) 

The  allegation  that  she  is  not  indebted  upon  the  under- 
taking in  the  sum  of  $612.64,  is  not  responsive  to  any 
allegation  in  the  complaint ;  and  the  uncontroverted  alle- 
gations establish  her  liability  for  that  amount. 

If  this  view  of  the  answer  be  correct,  it  neither  contro- 
verts any  material  allegation  in  the  complaint,  nor  sets  up 
any  new  matter  constituting  a  defense;  and  the  order 
appealed  from  should  be  reversed,  and  judgment  ordered 
for  the  plaintiff. 


N 
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It  is  proper  to  state,  however,  that  on  the  argument  of 
the  appeal  it  was  assumed  that  the  answer  controverted 
the  allegation  of  the  recovery  of  the  judgment,  if  it  was 
permissible  to  the  defendant  to  controx^rt  that  fact,  by 
saying  she  had  no  knowledge  or  information  in  regard  to 
it  suflScient  to  enable  her  to  form  a  belief  whether  it  was 
as  the  complaint  averred  it  to  be ;  and  the  court,  inti- 
mating very  decided  views  adverse  to  the  counsel  for  the 
appellant,  the  respondent's  counsel  was  not  heard,  and 
expressed  no  desire  to  be  heard.  But  we  think  the  Answer, 
on  looking  at  its  terms,  so  clearly  frivolous,  that  any 
argument  in  its  support  must  be  necessarily  unavailing. 

Order  reversed,  and  judgment  ordered  for  the  plaintiff. 


E.  M.  Whitaker  et  al.^  Plaintiffs  and  Respondents  v.  Felix 
Desfosse,  Defendant  and  Appellant. 

1.  An  order  made  \j  a  judge  is  not  appealable  untU  it  is  entered.    That 

there  is  at  the  foot  of  it  a  written  direction  of  the  judge  to  enter  it,  makes 

no  difference. 
2*  But  where  an  appeal  has  been  argued  without  any  objection  or  suggestion 

that  the  order  has  not  been  entered,  the  court  will  not  assume  that  it  has 

not  been  entered,  but  will  decide  the  appeal  on  its  merits. 
8.  Whether  a  default  should  be  excused,  and  the  sufficiency'of  the  excuse, 

are  matters  of  judicial  discretion,  and  the  decision  of  a  judge  thereon  is  not 

the  subject  of  an  appeal. 
4.  An  order  directing  a  reference  is  appealable,  when  made  in  a  case  where  a 

reference  is  not  authorized  by  law. 
6.  To  authorize  the  ordering  of  a  reference  compulsorily,  it  must  appear  from 

the  papers  on  which  it  is  granted  that  some  or  one  of  the  issues  will  require 

the  examination  of  a  long  account. 

6.  Where  there  is  conflicting  evidence  before  the  judge  'as  to  that  point,  his 
decision  is  final,  and  cannot  be  reviewed. 

7.  Where  the  only  evidence  is  an  affidavit  that  the  action  is  brought  to 
recover  the  sum  of  $162.  for  goods  sold  and  delivered,  enough  is  not  shown 
to  confer  authority  to  make  the  order. 

8.  An  order  of  refiel*ence  will  be  treated  on  appeal  as  having  been  compulso- 
rily made,  where  it  recites  that  the  motion  was  opposed,  and  there  is  nothmg 
in  the  papers  showing  that  it  was  assented  to,  although  the  order  contains 
directions  affecting  the  proceedings,  otherwise  than  by  referring  the  cause. 

(Before  Hoffman,  Woodruff,  Moncrief,  Robertson  and  White,  J*  J-) 
Heard  January  19,  decided  February  16,  1861. 
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This  purports  to  be  an  appeal  from  an  order  made  **  at 
special-  term  at  chambers,"  by  Mr.  Justice  Moncrief,  on 
the  12th  day  of  November,  1860,  by  which  the  plaintiffs 
were  relieved  from  their  default  in  not  bringing  the  cause  to 
trial  at  the  October  term,  and  vacating  and  setting  aside 
"  the  default,  *  *  dismissing  the  complaint,  &c.,"  and 
ordering  that  the  action  be  referred  to  Ambrose  L.  Pin- 
ney,  Esq.,  as  sole  referee. 

0.  A.  Hoicse^  for  Appellant. 

Philip  Levy,  for  Respondents. 

By  the  Court.  Woodruff,  J. — ^It  does  not  appear,  by 
the  papers  submitted  on  this  appeal,  that  the  order 
appealed  from  has  been  entered.  What  purports  to  be  an 
order,  bears  no  date ;  it  does  not  purport  to  be  an  order 
of  the  court ;  it  is  only  authenticated  by  the  words  "  Enter 
this.  Jas.  Moncrief."  In  short,  it  is  a  mere  direction  of  the 
justice  to  enter  the  same  as  an  order.  From  such  a  direc- 
tion, no  appeal  will  lie ;  nor  have  we  any  jurisdiction  to 
review  it.  It  is  neither  an  order  of  the  court,  nor  an  or- 
der of  a  judge,  but  a  direction,  upon  compliance  with  which 
alone  it  becomes  an  order.  From  orders  which  are  such  in 
form,  when*  made  by  a  judge,  no  appeal  will  lie,  unless,  nor 
until,  they  are  entered  with  the  clerk.  Still  less  Will  an 
appeal  lie  from  an  order,  merely  because  a  judge  has  given 
a  direction  to  enter  it.  (Code,  ^  350 ;  Smith  v.  Dodd,  3 
E.  D.  Smith,  215 ;  Snyder  v.  Beyer ,  Id.  235 ;  Jficholson  v. 
Dunham^  1  Code  R.  119;  Marshall  v.  Francisco^  10  How. 
Pr.  R.  14*7.)  No  such  point  was  suggested  on  the  argument 
of  the  appeal.  The  counsel  treated  the  appeal  as  in  this 
respect  regular,  and  it  is  possible  that  the  apparent  error 
arises  from  the  furnishing  to  the  court  copies  made  from 
the  draft  of  the  order,  instead  of  a  copy  duly  certified. 
We  have,  therefore,  considered  the  appeal,  and  if  there  be 
such  an  irregularity  that  no  jurisdiction  has  been  acquired, 
counsel  will  doubtless  again  call  it  to  our  attention. 
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If  the  order  bad  been  entered,  no  appeal  would  lie  from 
that  part  of  it  which  excuses  the  plaintiffs'  default  and 
vacates  the  dismissal  of  the  complaint.  So  far  as  the  papers 
disclose  the  facts  of  the  case,  the  plaintiffs  were  under  an 
order  to  proceed  to  trial  at  the  October  term,  or  that  in 
default  thereof  their  complaint  be  dismissed.  They  did  not 
so  proceed  to  trial.  Whether  they  should  be  excused,  .and 
whether  their  excuse  was  sufficient,  were  questions  in  no  wise 
affecting  the  merits  of  the  action  nor  any  substantial  right 
of  the  defendant.  They  were  questions  to  be  disposed  of 
according  to  the  discretion  of  the  judge,  as  matters  of  mere 
practice.  In  this  respect,  the  motion  was  like  a  motion 
to  open  a  default  and  give  leave  to  answer^  or  grant- 
ing or  refusing  leave  to  reply  after  the  time  for  replying 
is  past — ^from  which  no  appeal  lies.  {Bolton  v.  De  Peyster, 
S  Code^.  141 ;  Mead  v.  Meady  2  E.  D.  Smith,  223  ;  Thomjh 
son  V.  Starkweather,  2  Code  R.  41;  1  Com.  43;  Gale  v. 
Vemon,  4  Sandf.  704 ;  Jacjobs  v.  Marshall,  6  Duer,  689.) 

As  to  that  part  of  the  order  which  directs  a  reference, 
it  is  equally  well  settled  that  an  order  which  directs  a 
reference  of  an  action  which  the  court  has  power  to  refer 
is  not  appealable.  {Gray  v.  Fox,  1  Code  R.,  N.  S.  334; 
Upsdell  V.  Root,  3  Abbott's  Pr.  R.  142 ;  Bryan  v.  Brennon, 
t  How.  Pr.  R.  359 ;  Dean  v.  Empire  State  Mat.  Ins.  Co.  9 
Id.  69 ;  Smith  v.  Dodd,  3  B.  D.  Smith,  348.) 

And  on  the  other  hand,  an  order  which  directs  a  refer- 
ence in  a  case  in  which  a  reference  is  not  authorized  by 
law,  is  appealable.    {Cram  v.  Bradford,  4  Abb.  Pr.  R.  193.) 

In  Gray  v.  Fox,  Edmonds,  Justice,  says  that  where  the 
action  is  one  in  which  the  court  has  power  to  refer,- and  in 
which  the  only  question  for  review  is  whether  the  judge 
at  special  term  erred  in  deciding  that  it  would  involve  the 
examination  of  a  long  account,  the  order  deciding  the 
question  is  not  appealable,  but  under  the  statute  is  final. 
This  seems  to  us  an  extreme  view  of  one  side  of  the  ques- 
tion, and  would  make  the  decision  at  special  term  final,  and 
not  subject  to  review  in  any  action  in  which  the  examina- 
tion of  a  long  account  may  be  necessary,  although  the 
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judge  at  special  term  refers  it,  without  even  prima  facie 
proof,  that  such  an  examination  will  be  required.  The 
section  of  the  Code  under  which  references  are  ordered, 
provides  that  **  the  court  may  upon  the  application  of 
either  party,  or  of  its  own  motion,  *  •  *  direct  a 
reference,  *  *  where  the  trial  of  an  issue  of  fact 
shall  require  the  examination  of  a  long  account  on  either 
side."  In  Keeler  v.  The  Poughkeepsie,  tfc,  Plank  Road  Co., 
(10  How.  Pt.  R.  11,)  Dean,  Justice,  says:  "a  reference 
can  only  be  compelled  when  the  court  can  see  that  the 
trial  of  the  cause  must  necessarily  involve  the  examination 
of  a  long  account."  This  seems  to  us  an  unwarranted 
limitation  of  the  power  to  refer.  We  think  it  sufficient, 
if  it  appear  that  the  trial  of  any  one  of  the  issues  will  in- 
volve such  an  examination ;  although  the  determination  of 
some  other  issue  may  render  it  unnecessary  to  try  the  first 
named  issue  at  all ;  as  where  there  are  two  issues,  one  on  an 
allegation  of  fraudulent  settlement,  and  the  other  on  the 
state  of  the  accounts  settled.  Here,  if  the  fraud  be  not 
established,  no  account  will  be  examined,  and  so  (as  in  the 
case  cited)  the  court  cannot  certainly  know,  before  the 
trial,  that  the  trial  of  the  cause  '*  must  necessarily"  in- 
volve the  examination  of  any  account ;  and  yet  I  have  no 
doubt  of  the  power  of  the  court  to  order  a  reference  in 
that  class  of  cases.  And  whether  in  cases  of  that  descrip- 
tion the  whole  of  the  issues  should  be  referred  or  the 
taking  of  the  account  merely,  and  whether  the  account  shall 
be  taken  before  the  trial  of  the  other  issues  or  after,  are  in 
the  discretion  of  the  court,  to  be  governed  by  the  particu- 
lar circumstances  of  each  case.  Sometimes  evidence  of 
the  actual  state  of  the  accounts  may  tend  to  establish  the 
fraud  alleged  in  procuring  the  settlement ;  or  in  a  claim  to 
recover  an  insurance,  taking  an  account  of  the  actual  loss 
may  be  important  in  determining  an  issue  on  a  charge  of 
fraudulent  exaggeratibn  in  the  claim  and  proofs  of  loss, 
vitiating  the  policy.  {Smith  v.  Doddy  supra ;  Mills  v.  Thursby, 
11  How.  113;  Palmer  v.  Palmer,  13  Id.  363;  Jackson  v.  De 
Forest,  14  Id.  8t;  Sheldon  v.  Wood,  1  Code  R.,  N.  S.  118.) 
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Bat  it  is  severtheless  clear,  we  think,  that  it  should 
appear  that  the  trial  of  some  or  one  of  the  issues  in  the 
action  will  require  the  examination  of  a  long  accoont,  and 
that,  unless  that  appear,  the  power  to  order  a  reference  of 
the  action  for  trial  is  wanting. 

If,  however,  there  is  any  evidence  laid  before  the  court 
at  special  term  that  such  an  examination  will  be  required, 
and  that  evidence  is  uncontradicted,  or  if  there  is  a  conflict 
of  proofs  created  by  counter  affidavits,  then  the  determi- 
nation must  be  held  final  and  conclusive,  and  this  is  the 
meaning  and  intent  of  the  cases. 

In  the  present  case,  the  motion  below  was  brought  on  to 
be  heard  pursuant  to  an  order  which  required  tl\e  defend- 
ant to  show  cause,  founded  on  all  the  pleadings  and  pro- 
ceedings in  the  cause,  and  also  on  affidavits  therein  referred 
to.  The  affidavit,  of  a  copy  of  which  we  are  furnished  by  the 
appellant,  states  that  the  action  is  brought  to  recover  the 
sum  of  $162  for  goods  sold  and  delivered.  The  order  appeal- 
ed from  purports  to  have  been  made  ''on  reading  and  filing 
the  affidavits,"  and  does  not  mention  the  pleadings  as  hav- 
ing been  used  or  referred  to. 

We  have  therefore,  according  to  the  papers  furnished  us 
on  the  argument  of  the  appeal,  no  evidence  whatever 
that  the  trial  of  the  action  will  require  the  examination 
of  a  long  account,  except  the  statement  that  the  action  is 
brought  to  recover  $162  for  goods  sold  and  delivered.  The 
trial  of  such  an  action  may  or  may  not  require  such  an 
examination;  it  will  depend  upon  the  items  of  the  account 
and  the  nature  of  the  issues  made  by  the  pleadings.  If 
the  items  are  numerous  and  are  alleged  to  have  been  sold 
at  different  times,  and  the  answer  denies  the  sale  and  de- 
livery, then  such  an  examination  will  be  necessary,  and 
so,  also,  if  there  be  a  counter-claim  or  set-off  of  numerous 
items  in  the  answer..  But  if  the  sale  is  of  a  single  arti- 
cle, or  several  articles  in  one  sale,  or  if  the  answer  admits 
the  sale  but  alleges  payment  or  other  single  ground  of 
defense,  then  the  taking  of  an  account  will  not  be  neces- 
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sary.  {Stewart  v.  Elwelly  3  Code  R.  139;  Svnft  v.  Wellsy 
2  How.  Pr.  R.  19 ;  Miller  v.  Hooker,  Id.  171.) 
.  Indeed  we  cannot  say  that,  on  the  papers  before  us,  the 
mere  statement  that  the  action  is  for  goods  sold  and  deliv- 
ered is,  prima  facicj  evidence  that  the  taking  of  any  account 
will  be  required  on  the  trial;  and  if  not,  then,  upon  that 
statement  alone,  no  case  was  made  which  showed  that  the 
action  is  one  which  the  court  has  power  to  refer  without 
the  consent  of  the  parties^  The  case  was  not  made  out  at 
all  which  the  Code  describes  as  warranting  a  reference. 
It  was  not  made  to  appear  that  the  trial  would  require  the 
examination  of  any  account,  nor  were  any  facts  shown 
which  presented  that  question  for  judicial  determination. 
If  in  any  sense  the  making  of  the  order  was  an  adjudica- 
tion that  such  an  ei^amination  will  -be  required,  then  we 
say  that  it  was  not  an  adjudication  upon  a  question  raised 
by  the  papers  or  proofs  before  the  judge,  but  it  was  made 
without  any  evidence  sufficient  to  be  the  ground  of  any 
judicial  determination ;  it  was  not  a  decision  of  a  question 
raised  by  allegation  on  one  side  and  denial  on  the  other, 
and  so  inviting  the  decision  of  the  judge  upon  the  point 
as  a  question  of  fact,  but  it  proceeded  upon  an  assumption 
of  the  fact,  when  no  proof  was  produced  to  show  that  it 
existed,  and  when,  if  it  did  not  exist,  the  judge  had  no 
power  to  make  the  order. 

We  think,  therefore,  the  orfer  appealed  from,  so  far  as 
it  directed  a  reference,  was  made  when  it  did  not  appear 
that  the  action  was  one  which*  the  court  had  power  to 
refer,  and  that  the  order  was  therefore  appealable ;  and 
not  only  appealable,  but  for  the  foregoing  reasons  was 
erroneous,  and  should  be  reversed. 

In  thus  disposing  of  this  appeal,  it  is  just  to  say  that, 
from  the  statements  of  counsel  on  the  argument,  and  from 
the  statements  of  Mr.  Justice  Moncrief,  by  whom  the 
order  was  made,  who  has  referred  to  the  minutes,  we  learn 
that  the  order  originally  made  was,  so  far  as  it  directed  a 
reference,  made  by  consent  of  the  counsel  for  the  parties 
respectively  appearing  on  the  motion,  and  upon  his  under- 
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standing  from  them,  that  the  case  was  a  proper  case  for  a 
reference,  and  that  all  parties  were  entirely  willing  that 
it  should  be  referred.  The  order  was  accordingly  drawn 
and  entered,  containing  an  explicit  recital  that  the  refer- 
ence was  by  consent  of  the  counsel  for  the  parties  respec- 
tively. Had  the  order  remained  in  that  form,  it  is  obvious 
that  it  could  not  have  been  reviewed  on  appeal.  But, 
after  the  decision  of  the  motion,  and  the  entry  and  service 
of  the  order,  the  defendant's  attorney  moved  to  strike  out 
of  the  order  the  recital  that  it  was  made  by  consent^  and 
made  an  affidavit  that  he  did  not  so  consent,  or  in  sub- 
stance to  that  effect.  To  this  motion  the  plaintiffs'  attor- 
ney made  no  opposition,  and  did  not  even  attend ;  and  by 
default  the  defendant's  attorney  obtained  an  order  striking 
out  the  recital  above  named,  and  leaving  the  order  of 
reference  to  appear  as  if  made  on  a  contested  motion,  and 
in  spite  of  the  defendant's  objection.  From  the  order,  as 
thus  amended,  the  present  appeal  is  taken;  and  we  find 
ourselves  constrained  to  consider  its  legality  as  it  now 
appears,  viz :  as  an  order  made  in  the  face  of  objection. 
The  neglect  of  the  plaintiffs'  attorney  to  attend  to  the 
motion  to  alter  the  order,  and  to  lay  the  facts  before  the 
court  as  they  appeared  to  the  judge  who  made  the  order, 
has  placed  the  plaintiffs  under  the  necessity  of  sustaining 
an  order  in  the  form  in  which  it  now  appears,  and  for  the 
reasons  above  given  has  made  it  necessary  for  us  to  reverse 
an  order  which  the  judge,  at  special  term,  did  not  intend 
to  make,  and  would  not  have  made. 

The  order  appealed  from  must,  so  far  as  it  directs  a 
reference  of  the  action,  be  reversed ;  in  other  respects  it 
must  be  affirmed  without  costs  on  the  appeal  to  either 

party. 

Ordered  accordingly. 
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AuousTE  A.  Bates  v.  Jacob  A.  Reynolds  and  HEimv  Slin- 

GERLAND. 

1.  The  Superior  Court  of  the  city  of  New  York  has  jurisdiction  of  an  action 
on  contract,  where  one  or  more  of  several  defendants,  jointly  liable  on  the 
contract,  reside,  or  are  personally  served  with  the  summons  within  that 
city.     (Code,  §  38,  sub.  2.) 

2.  Where  the  complaint  in  an  action  against  two  persons  as  common  carriers, 
who  are  partners  in  that  business,  avers  the  delivery  of  goods  to  them,  at 
New  Baltimore,  Greene  county,  to  be  carried  thence  to  New  York  city;  that 
they  were  common  carriers  between  those  places,  and  partners  in  that  busi- 
ness; that  they  received  the  goods,  and  *'  then  and  there  undertook  to  con- 
vey the  same  from  New  Baltimore  to  the  city  of  New  York,  and  to  deliver 
the  same  to  the  plaintiff;"  that  they  did  not  safely  carry  and^deliver,  but 
so  negligently  conducted  that  the  goods  were  wholly  lost,  it  states  an  action 
on  contract,  where  the  defendants  are  jointly  liable. 

8.  Where,  in  such  an  action,  one  of  the  defendants  is  served  with  the  sum- 
mons within  the  city  of  New  York,  that  court  has  jurisdiction  of  the  action; 
and  where  the  defendant  so  served  alleges  in  his  answer  that  both  defend- 
ants reside  in  Greene  county,  and  did  at  the  time  of,  and  since  the  commencing 
of  the  suit,  and  that  his  co-defendant  was  served  with  a  copy  of  the  sum- 
mons and  complaint  in  Greene  county,  and  not  within  the  city  of  New  York; 
that  part  of  the  answer  will  be  stricken  out  on  motion  as  irrelevant. 
Special  Term,  March  8. 1861.    Before  Woodkuff,  J. 

4 

This  action  was  commenced  by  the  service  of  the  sum- 
mons and  complaint  herein  npon  the  defendant,  Reynolds, 
in  the  city  of  New  York.  After  which  service,  a  copy  of 
the  summons  and  complaint  was  served  on  the  defendant, 
Slingerland,  by  the  sheriff  of  Greene  county,  at  New  Balti- 
more, in  that  county. 

The  complaint  alleges,  in  substance,  that  the  defendants 
were  copartners,  and  as  such  were  common  carriers ;  and 
doing  business  as  common  carriers,  in  the  conveyance  of 
goods  for  hire  between  New  Baltimore  and  the  city  of  New 
York.  That  on  the  25th  day  of  August,  1860,  at  New  Bal- 
timore, the  plaintiff  delivered  to  the  defendants,  to  be 
carried  and  delivered  to  the  plaintiff,  at  New  York,  for  a 
reasonable  compensation,  &c.,  a  certain  trunk,  containing 


686  CASES  IN  THE  SUPERIOR  COURT. 

Bates  y.  Reynolds. 

apparel,  Ac,  belonging  to  the  plaintiff,  of  the  value  of 
$300;  and  the  defendants  received  the  same,  and  then  and 
there  undertook  to  convey  the  same  from  New  Baltimore  to 
New  York,  and  to  deliver  the  same  to  the  plaintiff.  That 
the  defendants  did  not  safely  carry  and  deliver  the  same, 
but  so  negligently  conducted,  in  regard  to  the  same,  that 
the  same  was  wholly  lost  to  the  plaintiff;  whereby  she 
sustained  damage  to  the  amount  of»  $300,  with  interest 
from  the  said  25th  day  of  August,  1860,  which  the  plaintiff 
claims  to  recover. 

The  defendant,  Reynolds,  by  his  answer,  admits  his  co- 
partnership with  the  defendant,  Slingerland,  in  the  business 
of  carrying  merchandise  and  produce  from  New  Baltimore, 
in  the  county  of  Greene,  to  the  city  of  New  York,  and 
denies  all  the  other  allegations  in  the  complaint.  And  for 
a  second' or  further  defense,  he  alleges  that  his  copartner, 
Slingerland,  was  served  with  a  copy  of  the  summons  and 
complaint  herein,  in  the  county  of  Greene,  and  not  in  the 
city  of  New  York ;  and  that  both  of  the  defendants  were, 
at  and  prior  to  the  time  of  such  service  of  the  summons 
and  complaint  in  this  action  upon  them,  and  still  are,  resi- 
dent in  the  »town  of  New  Baltimore,  in  the  county  of 
Greene,  and  not  in  the  city  and  county  of  New  York. 

The  plaintiff  now  moves  to  strike  out  of  the  answer  this 
second  or  further  defense,  as  irrelevant 

William  Allen  Butler^  for  the  Plaintiff,  in  support  of  the 
motion. 

William  Ji.  Whitheck^  for  Defendant,  Reynolds,  in  oppo- 
sition. 

Woodruff,  J. — The  notice  of  motion  in  this  case  pro- 
poses to  strike  out,  as  irrelevant  and  immaterial,  so  much 
of  the  answer  of  the  defendant,  Reynolds,  as  sets  up,  by 
way  of  defense,  that  this  court  has  no  jurisdiction  of  this 
action,  or  for  such  other  or  further  relief,  &c. 

As  nothing  is  said  in  the  answer  on  the  subject  of  juris- 
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diction,  the  notice  in  those  terms  can  hardly  be  said  to 
designate,  with  appropriate  distinctness,  the  precise  portion 
of  the  answer  to  which  it  refers.  The  motion  was  never- 
theless argaed,  withont  objection  as  to  the  form  of  the 
notice ;  and,  as  argued,  it  was  applied  to  those  averments 
in  the  answer  which,  if  they  do  not  warrant  the  claim  that 
this  conrt  has  no  jurisdiction  of  the  action,  are  clearly 
irrelevant:  for,  confessedly,  they  can  serve  no  purpose 
if  they  do  not  raise  that  question. 

They  are  contained  in  the  defendant's  second  or  further 
defense,  and  consist  of  averments  that  both  of  the  defen- 
dants reside  in  the  county  of  Greene ;  and  that  the  co-de- 
fendant was  served  with  the  summons  and  complaint  in 
that  county,  and  not  in  the  city  of  New  York.  The  motion, 
made  and  argued,  was  to  strike  out  this  defense  as  irrele- 
vant ;  and  the  motion  is  resisted,  on  the  ground  that  the 
action  against  a  common  carrier,  for  the  loss  of  goods 
received  for  carriage,  is  in  substance  an  action  of  tort ; 
and  that  this  court  has,  therefore,  no  jurisdiction,  unless 
both  of  the  defendants  reside  or  are  served  with  the  sum- 
mons in  this  city. 

The  Code  declares,  (^  33,)  that  the  jurisdiction  of  this 
court  shall  extend  to  certain  specified  actions;  and  'Ho  all 
other  actions  where  all  the  defendants  reside,  or  are  per- 
sonally served,  within  "  this  city ;  **  or  where  one  or  more 
of  several  defendants,  jointly  liable  on  contract,  reside,  or 
are  personally  served,  within  "  this  city. 

One  of  the  defendants  in  this  case  has  been  personally 
served  within  thi&^city. 

It  is  insisted  on  the  part  of  the  defendant  that  the  action 
is  an  action  of  tort,  and,  therefore,  not  within  the  last 
clause  above  cited ;  and  that  in  actions  of  tort  this  court 
has  no  jurisdiction,  unless  all  of  the  defendants  reside,  or 
are  served,  within  this  city.  If  we  were  to  adopt  the 
suggestion,  that  all  actions  against  common  carriers  for 
loss  of  property  committed  to  them  for  carriage  are  actions 
of  tort,  and  were  we  also  to  follow  the  cases  cited  to  us  by 
the  defendants'  counsel,  Ansell  v.  Waterhouse^  (2  Chitty,  1,) 
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and  Bretherton  et  al.  v.  Wood^  3  (Brod.  &  Bing.  54,)  m 
both  of  which  the  action,  in  form  of  tort  against  the  com- 
mon carrier,  was  held  to  involve  a  charge  of  misfeasance, 
and  thei^efore  to  lie  against  one  of  them  severally — the 
non-joinder  of  others  not  being  pleadable  in  abatement,  or 
otherwise  available  to  defeat  the  action;  Low  v.  Muvfy- 
ford,  (14  J.  R.  426 ;)  I  say,  if  we  were  to  follow  these  cases 
and  others  therein  cited,  and  apply  l;hem  to  the  present 
action,  the  inquiry  would  be  interesting,  whether  under 
the  views  expressed  in  McKensie  v.  Hackstaff,  (2  E.  D. 
Smith,  75,)  the  defendant,  who  is  served  with  process 
within  this  city,  can  avail  himself  of  the  non-service  or 
the  irregylar  service  upon  another  defendant.  Each  being 
severally  liable,  the  court  has  jurisdiction  as  to  the  defen- 
dant served  here;  and  the  plaintiff  may,  at  any  time  before 
the  trial,  discontinue  as  to  the  other  defendant,  and  pro- 
ceed to  trial  and  judgment  against  the  defendant  so  served. 

I  do  not,  however,  deem  it  necessary  to  place  the  dispo- 
sition of  this  motion  upon  that  ground ;  nor  to  say  whether, 
though  the  objection  cannot  be  taken  by  motion,  it  may  by 
answer.  The  view  that  I  take  of  the  nature  of  the  action, 
determines  the  question  before  me. 

It  is  not  questionable,  that  an  action  on  the  case  would 
lie  at  the  common  law  against  a  common  carrier ;  and  that 
in  this  form  of  action,  prior  to  the  case  of  Dale  v.  Hall, 
(1  Wilson,  281,)  the  gravamen  of  the  action,  as  laid  in  the 
declaration,  was  in  general  tort;  and  yet  Denison,  J., 
says,  in  the  case  last  cited,  that  in  the  old  forms  it  was 
averred  that  the  defendant  undertook,  Ac,  which  he  says 
shows  that  the  action  was  ex  contractu;  and  in  Boson  v. 
Sandford,  (2  Salk.  440,  and  2  Show.  478,)  in  1689,  the 
declaration  was  that  the  defendants  undertook,  &c.,  and 
the  action  was  held  ex  quasi  contractu;  and  the  non- 
joinder of  some  of  the  shipowners  was  fatal.  [In  noticing 
this  case  in  Rice  v.  Shute,  (5  Burr.  2612,)  it  was  held  that 
the  non-joinder  should  be  pleaded  in  abatement.]  The 
discussion  in  the  cage  of  Govett  v.  Radwidge  et  aL,  (3  East. 
62,)  shows  that,  at  all   events  since  the  case  of  Dale  v. 
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Hall,  it  was  permitted  to  the  plaintiiOf  to  declare  in  tort 
for  a  breach  of  the  duty  of  the  common  carrier,  or  to 
declare  in  assumpsit  upon  his  express  or  implied  promisa 
or  undertaking  to  carry.  And  in  modern  times,  it  is  stated 
in  the  elementary  works  that  the  plaintiff  has  his  optioo ; 
and  the  advantages  and  disadvantages  of  either  form  of 
declaring  are  stated.  As,  for  example,  if  the  form  of  the 
action  be  tort,  coui^ts  in  trover  may  be  added,  and  non- 
joinder of  defendants  cannot  be  pleaded.  {Dickon  v.  Clif- 
ton, 2  Wils.  319;  Mitchell  v.  Tarbutt,  5  T.  R.  649;  Govett 
v.  Radwidge,  3  East.  62 ;  Ansell  v.  Waterhoi^se,  2  Chit.  1 ; 
Bretherton  v.  Wood,  3  Brod.  Sd  Bing.  54 ;  and,  in  this  State, 
Bank  of  Orange  v.  Brovm,  3  Wend.  158.)  But  if  the  form 
of  the  action  be  assumpsit,  it  is  founded  upon  the  defen- 
dant's contract,  express  or  implied ;  all  of  the  copartners 
or  joint  contractors  must  be  made  defendants,  and  other 
counts  in  assumpsit  may  be  united  therewith.  {Powell  y. 
Layton,  2  Bos.  &  Pul.  N.  R.  365 ;  Max  v.  Roberts,  2  Id.  464 ; 
see  note  to  Weall  v.  King,  12  East.  452-454 ;  1  Chit.  PI, 
96,  136,  137;  1  Selwyn's  Nisi  Prius,  title  **  Carriers,"  V. ; 
3  Wend.  158,  cited  above.) 

Attention  being  given  to  the  distinction  between  the 
cases  in  which  the  contract  or  undertaking  of  the  defend- 
ant, and  the  breach  thereof,  is  made  the  ground  of  the 
action,  and  those  in  which  no  contract  or  undertaking, 
express  or  implied,  is  stated,  but  the  action  is  plainly  a 
case  for  a  breach  of  duty,  most  of  the  apparent  discrepan- 
cies between  the  cases  will  disappear.  The  result  is  that 
a  plaintiff  may,  if  he  think  proper,  bring  his  action  against 
the  common  carrier  in  assumpsit  on  his  undertaking  or 
agreement  to  carry  and  deliver.  Such  an  action  is  an 
action  on  contract,  and  in  that  action  all  the  co-contrac- 
tors must  be  joined  as  defendants. 

And  in  another  aspect,  this  point  seems  to  my  mind 
quite  clear:  whatever  be  the  forms  of  remedy  provided  for 
a  plaintiff  proceeding  against  the  carrier,  the  ground  work 
and  substance  of  the  liability  of  the  latter  is  an  acceptance 
of  the  goods,  either  under  an  express  agreement  to  carry, 
Vol.  VII.  44 
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or  under  a  duty  to  carry,  from  which  on  such  acceptance 
there  arises  an  implied  undertaking  to  carry.  In  judgment 
of  law,  there  is  a  contract  in  all  cases,  and  hence  the  deci- 
sion in  Campbell  v.  Perkins^  (8  N.  Y.  R.  430,)  that  the 
liability  is  discharged  by  a  discharge  under  the  U.  S.  bank- 
rupt act  of  1841,  and  on  the  express  ground  that  it  is  a 
claim  arising  on  contract.  In  that  case  the  decision  in 
Brovm  v.  Treat,  (1  Hill,  225,) — in  which  it  was  held  that 
under  the  non-imprisonment  act,  forbidding  an  arrest  in 
actions  on  contract,  the  plaintiff  could  not,  by  suing  a  ware- 
houseman in  an  action  of  tort  for  not  safely  keeping  and 
delivering  goods,  become  entitled  to  arrest  the  defendant — 
is  cited  with  approbation,  notwithstanding  the  limitations 
qualifying,  if  not  overruliqg it,  in  Suydamy.  Smith,  (7  Hill, 
182,)  and  McBuffie  v.  Beddoe,  (Id.  578.) 

This  review  of  the  subject  seems  to  me  to  show  it  to  he 
quite  settled  that  there  is  a  contract  between  the  carrier 
and  his  employer,  and  that,  on  the  loss  of  the  goods,  the 
latter  may  have  an  action  on  that  contract  if  he  so  elect. 
Now,  although  the  forms  of  pleading  have  in  this  State 
been  abolished,  the  rights  of  parties  remain  unaffected 
thereby ;  and  the  owner  may  still  bring  an  action,  stating 
facts  amounting  to  a  contract  or  alleging  an  undertaking, 
and  if  he  do  so,  he  has  a  right  to  insist  that  his  action 
is  founded  on  contract,  and  to  have  the  advantages,  if 
any,  previously  resulting  from  adopting  that  form  of 
action,  when  forms  were  material. 

The  plaintiff  here  has  alleged  an  undertaking  to  carry 
and  deliver,  (an  appropriate  form  of  alleging  a  contract,) 
and  stated  a  breach  of  contract  by  alleging  a  neglect  to 
deliver.  This  is  in  my  opinion  an  action  on  contract,  and 
of  such  an  action^  where  one  of  the  defendants  resides  or 
is  served  within  this  city,  this  court  has  jurisdiction. 

It  is  true,  that  in  considering  whether,  in  such  an  action, 
the  summons  should  state  a  sum  specified  for  which  the 
plaintiff  will  take  judgment  in  default  of  an  answer,  or 
should  state  that  the  plaintiff  will  apply  to  the  court  for 
relief,  Mr.  Justice  Harris  says  that,  although  at  common 
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law  it  was  an  action  ex  contractu  or  ex  delicto,  at  the  option 
of  the  pleader,  he  is  unwilling  to  admit  that  it  has  brought 
that  feature  into  the  new  system.  I  find  nothing  in  the 
Code  altering  the  relations  of  parties  to  each  other  in  this 
respect ;  if  a  carrier  agrees  to  carry  and  deliver  the  pro- 
perty of  the  plaintiff,  that  contract,  as  such,  may  be 
enforced,  or  the  breach  of  it  redressed  by  action  founded 
thereon,  as  well  now  as  before  the  Code,  and  as  well  as  a 
contract  to  do  any  other  specific  thing  beneficial  to 
another.  The  point,  however,  of  Judge  Harris'  decision  is, 
that  the  form  of  the  summons  in  such  case  should  be  under 
the  2d  subdivision  of  §  129,  viz:  that  the  plaintiff  will 
apply  to  the  court  for  ^relief ;  that  is  to  say,  it  is  not  an 
action  arising  on  contract  for  the  recovery  of  money  only, 
within  the  meaning  of  the  1st  subdivision;  and  to  the  like 
effect  is  Clor  v.  Mallory,  (1  Code  E.  126,)  in  which  John- 
son, J.,  places  his  decision,  not  on  the  ground  that  this 
action  is  not  an  action  on  contract,  but  thai  the  1st  sub- 
division of  §  129  was  intended  to  apply  to  contracts  for 
the  payment  of  money  express  or  implied,  and  not  to  actions 
which,  though  founded  on  contract,  were  brought  to  recover 
damages  for  the  non-performance  of  some  stipulation  other 
than  the  payment  of  money ;  and  to  a  similar  purport,  is 
the  construction  given  to  that  section  in  other  subsequent 
cases,  in  which  it  is  shown  that  subdivision  1  does  not 
apply  to  all  cases  in  which  the  action  is  founded  on  con- 
tract, although  the  ultimate  end  may  be  the  recovery  of 
money  as  damages  for  the  breach.  (  The  People  v.  Bennett^ 
6  Abb.  343 ;  Hyde  Park  v.  Teller,  8  How.  604 ;  Tuttle  v. 
Smith,  14  Id.  395 ;   West  v.  Brewster,  1  Duer,  647.) 

Those  cases  do  not,  therefore,  conflict  with  the  views 
already  expressed.  Here  the  action  is  for  damages,  unliqui- 
dated, incapable  of  ascertainment  from  the  face  of  the 
contract  or  undertaking  of  the  (defendants,  by  computation 
or  otherwise,  without  extraneous  proof.  It  may,  therefore, 
be  held  to  be  an  action  in  which  it  is  necessary,  on  default 
of  answer,  to  apply  to  the  court  for  relief,  and  yet  be  none 
the  less  an  action  on  contract. 
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Such,  in  my  judgment,  is  its  true  character,  and  of  that 
this  court  has,  as  already  stated,  full  jurisdiction  where 
one  of  the  joint  contractors  resides  or  has  been  served 
within  this  city.    (See  4  Duer,  682.) 

An  order  must,  therefore,  be  granted,  as  moved  for  on 
the  argument,  viz:  to  strike  out  the  second  or  "further" 
defense  contained  in  the  answer  of  the  defendant,  Bey- 
nolds. 

The  plaintiff's  costs  of  motion,  $10,  to  abide  the  event 
of  his  recovery  of  costs  in  the  action. 


MiLLEm  et  al.  v.  Hbnbt  Ststtiner,  with  John  W.  Eamps. 

1.  Settled  practice  does  not  permit  a  defendant  to  set  aside  a  summons,  on 
notion,  on  account  of  his  being  misnamed  therein. 

2.  His  remedy,  when  entitled  to  any  relief,  is  a  plea  in  abatement. 

8.  If  the  plaintiff  is  ignorant  of  his  true  name,  and,  before  suit  brought, 
Inquired  of  him,  and  the  information  is  refused,  and  the  plaintiff  is  unable 
to  ascertain  it,  he  may  sue  him  by  any  name,  and  on  discoyering  his  tme 
name,  the  pleading  or  proceeding  may  be  amended  accordingly. 
Special  Term,  March  9, 1862.    Before  Woodrutf,  J. 

This  motion  is  made  npon  the  complaint  and  the  affida- 
vit of  Simon  Stettiner,  who  states  that  he  is  the  person 
served  with  the  summons  and  complaint,  and  is  the  copart- 
ner of  the  defendant  Eamps,  nnder  the  name  and  firm  of 
Stettiner  &  Eamps,  and  ^that  there  is  no  person  named 
Henry  Stettiner  who  is  a  member  of  that  firm ;  and  the 
complaint  shows  that  the  action  is  for  goods  alleged  to  be 
sold  to  the  two  defendants ;  and  the  affidavit  of  Kamps  is 
also  produced  to  the  effect  that  his  copartner's  name  is 
Simon  Stettiner,  and  that  there  is  no  person  named  Henry 
Stettiner  connected  with  him  in  business. 

Upon  the  ground,  therefore,  of  misnomer  of  the  defend- 
ant Stettiner,  who  should  have  been  named  in  the  summons 
and  complaint  Simon  Stettiner,  the  latter  asks  that  the 
summons  be  set  aside  **  for  irregularity  in  this,  that  the 
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Baid  Simon  Stettiner,  the  person  on  whom  said  sunmionB 
was  served,  is  therein  named  and  described  as  Henry  Stet- 
tiner, defendant,"  and  for  costs  of  motion,  and  for  sach 
other  order  or  relief  in  the  premises  as  the  court  may  see 
fit  to  grant. 

The  motion  is  opposed  by  affidavits  made  by  one  of  the 
plaintiffs  and  their  clerk,  and  the  clerk  of  the  plaintiffs' 
attorney,  in  which  it  is  not  in  terms  denied  that  the  name 
of  Stettiner  is  Simon. and  not  Henry,  bat  it  is  stated  that 
the  action  is  for  goods  sold  to  the  firm  of  Stettiner  A 
Kamps,  and  the  plaintiff  states  that  after  much  trouble 
and  inquiry  he  ascertained  the  names  of  .the  persons  compos- 
ing that  firm  to  be  the  names  set  forth  in  the  summons  and 
complaint.  His  clerk  testifies  ^that  he  went  to  the  place 
of  business  of  Stettiner  &  Kamps,  and  inquired  of  Stetti- 
ner for  their  card,  in  order  to  obtain  the  names  of  the 
members  of  that  firm,  and  that  Stettiner  refused  to  give  it, 
assigning  as  a  reason  that  the  plaintiffs  wished  to  get  the 
names  in  order  to  sue  them,  and  the  clerk  of  the  plaintiffs' 
attorney  states  that  the  name  of  Stettiner,  as  given  in  the 
New  York  City  Directory  for  1861,  is  Henry  Stettiner, 
and  that  he  served  the  summons  and  complaint  upon  the 
defendant,  who  then  told  him  he  was  a  member  of  the  firm 
of  Stettiner  A  Eamps,  and  thereupon,  the  deponant 
explained  to  him  that  the  summons  and  complaint  were 
intended  for  him,  and  the  defendant  made  no  suggestion 
that  he  was  not  the  person  mentioned  in  the  summons  and 
complaint.  ^ 

John  Moody^  for  Defendant  Stettiner. 

Samuel  J.  Glassey^  for  Plaintiff's. 

Woodruff,  J. — ^When  this  motion  was  made,  I  expressed 
some  surprise  that  counsel  had  deemed  a  motion  to  set 
aside  the  process  or  proceedings  in  a  cause,  on  the  ground 
of  misnomer  of  the  defendant,  warranted  by  any  existing 
practice,  and  intimated  that  since  I  came  to  the  bar  I  had 
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not  known  of  such  a  motion.  I  was  therefore  surprised  when 
my  attention  was  called  to  the  case  of  Elliott  v.  Hart,  (7 
How.  Pr.  R.  25,)  in  which  such  a  motion  was  granted,  and 
hare  been  induced  thereby  to  examine  the  subject. 

For  more  than  thirty-five  years  past,  no  such  motion  has 
been  entertained  in  this  State,  with  the  exception  above 
referred  to ;  and  it  was  declared  by  Justice  Woodworth  of 
the  Supreme  Court,  in  1825,  that  such  a  motion  was  with- 
out precedent  in  that  court. 

In  Mann  v.  Carley  and  Chapin  v.  Carley,  (4  Cow.  148,) 
the  defendant  was  called  in  the  capias  by  a  wrong  Christian 
name,  and  was  declared  against  by  his  true  name,  and 
motions  were  made  on  his  behalf  to  set  aside  the  proceed- 
ings on  that  ground,  and  in  one  of  the  cases  in  which  the 
defendant  had  not  appeared  before  making  his  motion,  the 
motion  was  granted.  On  that  motion,  the  English  cases 
and  books  of  practice  on  the  subject  were  very  fully  cited ; 
and  the  court,  although  the  motions  were  novel,  and  without 
precedent  in  this  State,  and  not  of  long  ancient  date  in 
the  English  courts,  and  although  the  court  disapproved  of 
the  practice,  yet  deemed  it  advisable  to  follow  the  English 
practice  in  the  case  then  before  them,  deeming  that  prac- 
tice, though  modern,  yet  of  sufficient  antiquity  to  be  binding 
in  this  State,  until  abrogated  by  some  rule,  order  or  deci- 
sion on  the  subject.  It  would  seem  to  me  that  the  fact 
that  the  motion  was  in  this  State  without  precedent, 
and  the  practice  disapproved,  would  have  warranted 
the  court  then  in  sayifg  it  was  evident  that  it  had 
never  been  adopted  in  this  State ;  or  if  it  was  the  practice 
in  England  when  the  practice  of  their  courts  was  made 
the  practice  in  the  Supreme  Court,  it  had  gone  into  disuse ; 
or  having  never  been  used,  had  been  already  and  long 
since  abrogated.  Be  this  as  it  may,  the  court  took  care 
that  the  practice  should  no  longer  exist ;  for,  by  an  order 
made  at  the  same  term,  they  provided  that  in  future  the 
court  will  not  entertain  such  a  motion,  but  will  leave  the 
defendant  to  his  plea  in  abatement. 

By  no  action  of  the  court,  that  I  can  discover,  has  the 
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practice  enjoined  by  that  order  ever  been  changed ;  and 
from  that  time,  February,  1825,  until  the  present,  I  find 
no  trace  of  any  such  motion,  with  the  exception  above 
referred  to.  Soon  after  the  above  order,  it  was  provided 
by  statute  that  when  the  name  of  any  defendant  shall  not 
be  known  to  the  plaintiff,  a  capias  ad  respondendum  may  be 
issued  against  such  person  by  a  fictitious  name.  (2  B.  S. 
p.  347,  §  3.)  Under  this  statute,  it  is  clear  that  no  motion 
to  set  aside  the  process  on  the  ground  of  a  misnomer  of 
the  defendant  could  be  entertained ;  and  unless  this  statute 
is  repealed  by  a  section  of  the  Code  hereafter  to  be 
noticed,  it  is  still  in  force.  Accordii^gly,  it  was  said  by 
the  court  in  Waterbury  v.  Mather,  (16  Wend.  613,)  that  if 
the  parties  are  before  the  court,  if  all  or  any  of  them  be 
misnamed,  the  only  way  to  make  the  objection  good  is  by 
plea  in  abatement ;  although  if  the  misnamed  defendant 
was  not  served,  his  codefendant  might,  under  the  system 
of  practice  then  in  use,  take  advantage  of  the  variance 
between  the  proceedings  and  the  proofs  ou  the  trial. 
And  although  the  order  of  February,  1825,  forbidding  a 
motion  to  set  aside  the  process,  on  the  ground  of  misnomer 
of  the  defendant,  does  not  appear  to  have  been  incorpo- 
rated in  the  body  of  the  written  rules,  afterwards  from 
time  to  time  promulgated,  yet  the  practice  conformed 
thereto;  and  the  rules  of  1829,  adopted  in  October,  to 
take  effect  January  1,  1830,  (framed  for  the  purpose  of 
adapting  the  practice  to  the  Revised  Statutes,  which  then 
went  into  operation,)  provide,  in  No.  72,  that  in  cases  not 
provided  for  by  statute  or  these  rules,  the  proceedings 
shall  be  according  to  the  customary  practice,  as  it  has 
heretofore  existed.  It  had  become  settled  practice,  origi- 
nating in  the  disapproval  .of  the  court  above  stated,  the 
absence  of  previous  precedent  in  this  State,  and  the  order 
of  February,  1825;  and  the  language  of  the  court  in 
Waterbury  v.  Mather,  in  1837,  that  **the  only  way  to  make 
the  objection  good,  is  by  plea  in  abatement,"  affirmed  the 
practice  as  settled,  although  not  embodied  in  the  written 
rules.     The  revision  of  the  rules  made  in  1845  do  not,  as 
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I  perceive,  contain  any  saving  in  terms  of  preexisting 
practice ;  but  they  cannot  be  deemed  to  abrogate  a  prac- 
tice then  long  established,  which  was  not  dependent  upon 
any  court  rule  which  was  the  subject  of  revision,  any 
more  than  they  should  be  regarded  as  abrogating  the 
entire  system  of  practice,  a  small  portion  of  which  was 
then  to  be  found  prescribed  in  the  written  body  of  rules 
in  use.  But  in  the  revision  of  July,  1847,  under  the  new 
Constitution  and  the  judiciary  act,  it  is  expressly  provided 
that,  in  cases  not  provided  for  by  statute,  nor  those  rules, 
the  proceedings  shall  be  «.ccording  to  the  customary  prac- 
tice as  it  has  heretofore  existed  in  the  Supreme  Court,  in 
cases  not  provided  for  by  statute  or  the  written  rules  of 
the  court.  (No.  103.) 

So  that,  down  to  the  adoption  of  the  Code  of  Procedure, 
no  such  motion  as  the  present  could  be  entertained.  Such 
motions  had  been  declared  without  precedent ;  had  been 
disapproved,  and,  by  express  order  of  the  court,  pro- 
hibited, and  the  practice  had  been  settled  and  confirmed ; 
and  it  is  proper  to  add  that,  in  the  very  case  which  con- 
stituted the  solitary  instance  which  had  been  before  the 
court,  and  which  led  to  the  order  of  prohibition,  the 
question  may  be  regarded  as  one  of  variance  between  the 
declaration  and  the  process,  and  not  a  naked  case  of  misno- 
mer of  the  defendant.  It  was  a  case  in  which  the  plaintiff  had 
sought  to  anticipate  and  avoid  the  effect  of  a  plea  in  abate- 
ment, by  declaring  against  the  defendant  by  his  true  name. 

The  Code  of  Procedure  took  effect  in  1848;  and  by  sec- 
tion 389  of  that  Code,  and  again  by  section  469  of  the 
Code  of  1849,  et  seq,,  it  is  enacted  that  the  practice  of 
the  courts  in  civil  actions  shall  continue  in  force  when 
consistent  with  the  Code,  subject  to  the  power  of  the 
courts  to  alter,  Ac;  and  the  court,  by  the  rules  first 
adopted  under  the  Code,  August  4,  1849,  reenact  the  for- 
mer provision,  that  in  cases  not  provided  for,  the  former 
practice  shall  prevail,  (No.  92;)  and  the  same  provision 
has  been  continued  in  each  revision  of  the  rules  to  the 
present  time.     (Rule  93  of  the  present  rules.) 
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Unless,  then,  -the  Code  itself  is,  in  its  provisions,  incon- 
sistent with  the  order  of  February,  1825,  that  "the  court 
will  not  entertain  a  motion  to  set  aside  the  process  or  pro- 
ceedings in  a  cause  on  the  ground  of  a  misnomer  of  the 
party  arrested,"  then  the  practice  under  that  order  still 
continues. 

I  perceive  nothing  in  the  Code  inconsistent  with  the 
practice  heretofore  existing  on  this  subject.  A  doubt  is 
suggested  in  Elliott  v.  Hartj  {ubi  supra^)  whether,  under 
the  Code,  any  remedy  by  plea  in  abatement  now  exists. 
I  think  the  doubt  is  not  warranted.  The  Code  has  not 
limited  the  defenses  which  a  defendant  may  interpose. 
It  has  given  the  grounds  of  demurrer,  and  provided  that 
if  they  do  not  appear  on  the  face  of  the  complaint  they 
may  be  set  up  by  answer ;  but  defenses  which,  from  their 
very  nature,  cannot  appear  on  the  face  of  the  complaint, 
and  which  are  sufficient  in  law,  may  still  be  set  up  in  the 
answer.  Defenses  are  numerous  which  are  not  included 
in  the  enumeration  of  grounds  of  demurrer ;  and  it  would 
be  both  absurd  and  unjust  to  hold,  that  because  they  are 
not  included  in  that  enumeration,  therefore  they  are  no 
longer  available.  Former  judgment,  payment,  release,  may 
be  named  as  examples. 

Again,  the  provision  of  the  Revised  Statutes  above 
referred  to  has  been  reenacted  in  the  Code  (§  1*75),  which 
provides  that  when  the  plaintiff  shall  be  ignorant  of  the 
name  of  a  defendant,  such  defendant  may  be  designated 
in  any  pleading  or  proceeding  by  any  name,  and  when  his 
true  name  shall  be  discovered,  the  pleading  or  proceeding 
may  be  amended  accor-dingly. 

If  there  were  doubt  upon  the  general  question  I  have 
considered,  this  section  would  be  in  the  present  case  con* 
elusive ;  the  plaiittiffs'  affidavits  go  far  to  show  that,  in 
truth,  the  defendant  is  known  by  the  name  of  Henry  Stet- 
tiner, and  recognized  that  as  his  name  when  sued ;  but  if 
his  name  be  Simon  Stettiner,  and  only  Simon  Stettiner, 
then  the  plaintiffs  were  ignorant  of  his  true  name,  and  not 
only  ignorant  after  diligent  efforts  to  ascertain  his  name, 
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but  designedly  kept  in  such  ignorance  by  the  defendant  him- 
self when  applied  to.  The  evidence  shows  a  design,  on  the 
part  of  the  defendant,  to  conceal  his  name  either  to  defeat 
the  plaintiffs'  suit  or  to  embarrass  them  in  its  prosecution. 
It  is,  then,  a  clear  case  for  the  application  of  the  175th  sec- 
tion, if  Simon  be  the  true  name  of  the  defendant,  and  the 
plaintiffs  are  perfectly  regular.  They  are  by  the  motion 
papers  themselves,  apprised  that  the  defendant  claims  that 
his  true  name  is  Simon.  I  cannot  set  aside  the  summons  and 
complaint  because  it  does  not  contain  th^  true  name  of  the 
defendant,  when  the  Code,  in  very  terms,  warranted  the 
plaintiffs  in  suing  him  by  any  name.  It  may  possibly  be 
that,  under  this  section,  if  a  defendant  whom  the  plaintiff, 
in  ignorance,  has  sued  by  a  wrong  name,  applies  to  the 
plaintiff  and  discloses  his  real  name,  and  asks  that  the  pro- 
ceedings be  amended,  might,  if  the  plaintiff  refused,  apply 
to  the  court  to  direct  an  amendment;  on  that  question,  I 
express  no  opinion;  but  a  defendant  thus  sued  cannot,  for 
the  first  time,  disclose  his  name  in  the  motion  .papers,  and 
ask  thereupon  that  the  plaintiff's  proceedings,  which  are 
in  all  respects  regular,  be  set  aside.  Neither  do  I  express 
an  opinion  upon  the  question  whether,  when  there  is  a 
variance  between  the  summons  and  complaint  in  respect 
to  the  name  of  the  defendant,  a  motion  to  set  aside  the 
latter  would  be  proper.  Many  6f  the  cases  in  England, 
supposed  to  warrant  the  motion  here  made,  were  cases  of 
variance. 

My  conclusions  are  that  the  practice,  as  settled  before 
the  Code,  and  still  in  force,  does  not  allow  of  a  motion  to 
set  aside  a  summons  on  the  ground  that  there  is  a  mis- 
nomer of  the  defendant  therein. 

And  that  under  the  l75th  section  of  the  Code,  the  plain- 
tiffs being  ignorant  of  the  true  name  of  the  defendant,  are 
in  all  respects  regular,  although  the  defendant  is  mis- 
ntimed;  and  that  the  defendant  cannot  first  disclose  his 
'  true  name  by  his  motion  papers,  and  therein  ask  that  the 
summons  be  set  aside  for  the  misnomer. 

The  motion  is,  therefore,  denied,  with  $1*0  costfi. 
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The  Bridgeport  Fire  and  Marine  Insurance  Company, 
Plaintiffs  and  Appellants  v.  Thomas  Wilson  et  aL, 
Defendants  and  Respondents. 

» 

1.  Where,  in  a  salt  against  several  defendants,  they,  in  good  faith,  and  for 
sufficient  cause,  appear  and  defend  by  different  attorneys,  and  succeed  in 
the  action,  each  attorney  is  entitled  to  a  f\ill  bill  of  costs. 

2.  Though  the  action  be  on  an  indemnity  bond  executed  by  three  as  princi- 
pals, they  being  at  the  time  partners,  and  by  the  fourth  as  a  surety,  the 
facts  that  at  the  time  of  suit  brought  the  partnership  had  been  dissolved, 
and  one  of  the  partners  was  not  on  speaking  terms  with  the  other  two,  is  a 
sufficient  excuse  for  such  partner  and  the  surety  appearing  separately,  and 
by  an  attorney  other  than  that  of  the  other  two  partners,  especially  when  it 
is  shown  that  they  so  appeared  in  good  faith,  and  without  any  intent  to 
subject  the  plaintiff,  thereby,  to  unnecessary  costs. 

(Before  HomcAit,  Moncbiev,  Robertsok  and  White,  J.  J.) 
Heard  February  28,  decided  March  28, 1861. 

Appeal  l^y  the  plaintiff  from  an  order  in  relation  to 
costs. 

The  Bridgeport  Fire  and  Marine  Insurance  Company  is 
the  plaintiff,  and  the  defendants  are  Thomas  Wilson,  James 
E.  GoU,  Henry  P.  Wilson  and  Henry  Brewster.  The 
defendants  were  sued  upon  an  indemnity  bond  executed 
by  the  three  first  named  as  principals,  (they  then  being 
partners,)  and  by  Brewster  as  surety.  The  defendants 
GoU  and  Brewster  appeared  by  different  attorneys,  and  the 
defendants  Wilson  appeared  by  a  different  attorney  from 
either.  I'he  defendants  succeeded,  and  the  order  appealed 
from  held  that  each  attorney  was  entitled  to  a  full  bill 
of  costs.     The  facts  appear  in  the  opinion  of  the  court. 

S.  P.  Jfash,  for  Plaintiffs. 

9 

James  W.  Gerard,  Jr.,  for  Defendant  GoU. 
W.  D.  Booth,  for  Defendant  Brewster. 
James  W,  Wilson,  for  Defendants  Wilsons. 
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By  the  Court.  White,  J. — In  this  case  an  appeal  is 
taken  to  the  general  term  from  an  order  made  by  this  court 
at  special  term,  denying  the  plaintiffs'  motion  for  a  retaxa- 
tion  of  the  defendants'  costs  in  the  action. 

The  suit  was  brought  upon  an  indemnity  bond  executed 
by  the  defendants,  Thomas  Wilson,  James  B.  GoU,  Henry 
P.  Wilson,  and  Henry  Brewster.  The  three  first  named 
defendants  were  partners  in  business  at  the  time  of  the 
execution  of  the  bond,  and  executed  it  as  principals.  The 
other  defendant,  Henry  Brewster,  executed  it  as  surety 
for  his  co-defendants.  He  is  and  was  then  a  resident  of  Con- 
necticut. The  other  defendants  were  and  are  residents 
of  the  city  of  New  York.  The  partnership  existing  be- 
tween them  had  been  dissolved  before  the  commencement 
of  this  action,  and  the  defendant  GoU  was  not  on  speak- 
ing terms  with  his  former  copartners,  the  Wilsons,  and 
occupied  towards  them  in  their  business  affairs  an  antago- 
nistic position.  He  appeared,  therefore,  and  answered  sepa- 
rately, by  Piatt,  Gerard  &  Buckley,  his  attorneys.  The 
defendants,  Wilsons,  appeared  and  answered  by  James 
W.  Wilson,  as  their  attorney;  and  the  defendant  Brewster 
appeared  and  answered,  in  like  manner,  seperately  by 
William  D.  Booth,  his  attorney. 

The  defendants  having  succeeded  in  the  action,  three 
bills  of  costs,  one  for  each  defendant,  or  set  of  defendants, 
appearing  and  defending  separately,  were  taxed,  or  adjusted 
by  the  clerk  upon  opposition,  against  the  plaintiffs,  who 
appealed  from  that  taxation  to  the  special  term  of  this 
court,  alleging  that  only  one  bill  could  be  charged  for  all 
the  defendants ;  that  the  defenses  were  all  one  and  the 
same,  and  that  the  defendants  should  not  be  allowed  to 
sever,  and  thus  unnecessarily  and  improperly  seek  to 
oppress  the  plaintiffs  with  more  costs  than  those  required 
for  the  proper  protection  of  their  rights;  those  rights 
being  common  to  all,  and  the  interest  of  all  the  defendants 
in  the  subject  matter  of  the  controversy  being  a  joint  inte- 
rest, and  fto  one  defendant  having  an  objection  to  present 
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to  the  plaintiffs'  recovery,  which  was  not  equally  available 
for,  and  possessed  by  all  the  other  defendants. 

It  is  true  that  the  court  will  not  permit  any  litigant 
before  it  to  conduct  the  defense  or  prosecution  of  an  action 
in  an  oppressive  manner,  when  it  has  the  opportunity  or 
means  to  interpose  its  authority  and  prevent  injustice  of 
that  character.  It  will  not,  when  it  can  prevent  it,  per- 
mit a  party  to  realize  the  unjust  fruit  of  proceedings 
taken  in  a  cause,  not  for  the  purpose  of  protecting  or 
enforcing  any  right,  but  solely  with  a  design  to  mulct  an 
adversary  in  unnecessary  and  unreasonable  costs.  And  if 
the  severance  of  the  defense  in  this  action  was  of  the 
character  alleged  by  the  plaintiffs,  that  is,  if  it  were  a 
mere  unnecessary  and  opressive  device  to  extract  treble 
costs  from  an  opponent,  it  would  he  such  a  case  as  the 
court  could  and  would  lay  its  hand  on,  and  prevent  the 
accomplishment  of  the  intended  oppression. 

But  we  do  not  think  the  defendants  in  this  action  are 
obnoxious  to  a  charge  of  this  kind.  The  affidavits  and 
papers  upon  which  the  appeal  has  been  argued  before  us, 
fully  disprove  any  improper  motive  or  purpose  such  as  is 
alleged  against  them.  Hostile  relations  subsisted  between 
some  of  the  defendants,  and  it  would  hardly  be  reasonable 
to  require  that  either  of  them  should,  under  such  circum- 
stances, relinquish  the  right  which  every  man  possesses  to 
defend  himself  in  person  or  by  his  own  attorney,  and  place 
his  cause  in  the  hands  of  parties  with  whom  he  was  at  vari- 
ance, and  with  whom  it  would  not  be  in  human  nature  that  he 
could  feel  that  he  was  as  safe  as  if  he  had  retained  the  mat- 
ter under  his  own  control.  The  other  defendant,  Brewster, 
was  a  surety,  residing  in  another  State,  unconnected  in 
any  manner  with  his  co-defendants,  except  by  the  mere 
circumstance  that  he  was  their  surety;  and  thus  situated, 
and  in  view  of  the  embarrassments  and  controversies  in 
which  the  parties  for  whom  he  had  become  responsible 
were  involved,  it  was  neither  improper  nor  surprising  that 
he  should  choose  not  to  abdicate  the  management  of  his 
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own  defense  in  favor  of  those  who  had  brought  him  into 
the  peril  which  rendered  a  defense  necessary. 

There  appearing,  therefore,  to  be  nothing  collusive  or 
unfair,  but,  on  the  contrary,  that  the  defenses  were  con- 
ducted separately  in  good  faith,  there  is  no  ground  remain- 
ing upon  which  the  defendants'  right  to  recover  costs, 
severally,  as  they  have  appeared,  can  be  denied.  In  all 
actions  **  for  the  recovery  of  money,"  §  305  of  the  Code 
gives  a  defendant  costs  as  a  matter  of  .right  and  of  course, 
when  the  plaintiff,  prider  the  provisions  of  §  304,  is  not 
entitled  to  them.  And  this  is  the  rule  whether  the  action  is 
founded  in  tort  or  on  contract.  {Decker  v.  Gardiner,'^  Seld. 
29 ;  Corbett  v.  Ward,  3  Bosw.  632.)  To  give  but  one  bill  of 
costs,  where  several  defendants  have  justifiably  severed  in 
their  defenses,  and  appeared  separately  by  different  attor- 
neys, would  not  be  giving  to  them  the  full  measure  of 
indemnity  to  which  the  law  entitles  them.  This  is  the 
view  which  has  always  been  taken  of  this  question  under 
both  the  old  and  the  present  systems  of  practice.  The 
case  of  Castellanos  v.  Beauville,  (2  Sandf.  670,)  in  this 
court,  was  decided  upon  thi^  principle;  and  we  do  not 
think  the  amendment  of  1851  to  §  306  of  the  Code,  which 
has  been  referred  to  by  the  counsel  for  the  plaintiffs,  affects 
this  particular  question,  this  case  not  being  one  embraced 
within  that  section  of  the  Code. 

The  order,  therefore,  made  at  special  term  must  be 
affirmed,  with  $10  costs  to  the  defendants. 

Ordered  accordingly. 
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BILLS  OF  EXCHANGE  AND  PBOMIS- 
SOKY  NOTES. 

1.  Where  a  banker  reoeires  for  collfction 
a  note  made  by  a  person  residing  in  a 
foreign  oountry,  and  transmits  it  to  his 
agent  at  the  maker  s  reeidenee,  by  whom 
proceedings  are  taken  tooollectthe  note, 
and  the  owner  of  the  note  is  previously 
and  fully  adyised,  from  time  to  time,  of 
the  measures  so  intended  to  be  pursued 
by  such  agent,  and  makes  no  objection 
thereto,  and  the  note  is  lost  by  pursu- 
ing such  measures,  but  without  any 
fault  of  such  agent,  the  owner  of  the 
note  cannot  subsequently  disavow  such 
meMures  as  contrary  to  his  original 
Instructions,  uod  maintain  an  action 
founded  on  the  theory  of  a  violation  or 
neglect  of  duty  by  the  defendant. 
Jacobiohn  y.  Belmont,  14 

2.  In  an  action  by  an  indorsee  against  his 
immediate  indorserof  a  promissory  note. 


or  by  the  payee  against  the  maker,  the 
defendant  cannot  prove  a  verbal  agree- 
ment, dbtemporaneous  with  the  indors- 
ing or  making  of  the  note,  by-^hich  the 
note  is  not  to  be  paid  or  become  payable 
until  the  defendant  has  realised  the 
amount  thereof  from  specified  sources; 
where  the  alleged  agreement  and  ''acts 
oonnected  with  it,  do  not  show  a  failure 
of  consideration,  or  that  there  was  no 
consideration  for  indorsing  or  making 
the  note.    LewU  t.  Jones,  S6o 

3.  In  a  suit  against  the  accommodation 
payee  and  indorser  of  a  promissory  note, 
it  is  a  prima  facie  defense,  that  the 
plaintiff,  at  the  request  of  the  makei-e 
of  the  note,  sold  another  note  made  by 
them,  and  also  indorsed  by  the  defend- 
ant for  their  accommodation,  for  the 
purpose  of  paying,  and  realised  enough 
from  such  sale  to  pay  the  amount  owing 
upon  the  note  in  suit.  Burrall  v. 
Jones,  404 

4.  It  is  no  answer  to  such  defense,  that 
the  defendant  has  been  sued  as  indorser 
of  such  second  note,  by  the  purchaser 
thereof,  and  obtained  a  verdict,  and 
that  the  plaintiff  thereafter  received 
back  such  note  and  refunded  to  the  pur- 
chaser thereof  the  amount  paid  by  him 
therefor;  there  being  nothing  in  the 
pleadings  or  proofs  which  estops  the  de- 
fendant from  insisting  that  the  plaintiff 
refunded  such  money  voluntarily,  and  it 
not  appearing  that  it  was  not  volunta- 
rily refunded,  td. 

5.  Where  a  bill  of  exchange  has  been 
negotiated  by  the  indorsement  of  seve- 
ral parties,  the  holder  has  the  next  day 
after  receiving  notice  of  dishonor,  to 
notify  any  prior  indorser  whom  he  de- 
sires to  charge ;  and  each  successive  in- 
dorser who  receives  notice,  has  at  least 
one  day  thereafter  to  give  notice  to  any 
antecedent  indorser.  The  West  River 
BankY,  Taylor,  466 

6.  This  rule  is  not  confined  to  holders  for 
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Tslue.  An  agent  or  banker  entnisied 
with  a  bill  to  obtain  aoceptanoe  or  pay- 
ment, is  entitled  to  tbe  same  time  to  give 
uotioe  to  his  principal,  and  the  princi- 
pal is  entitled  after  such  notice,  to  the 
like  time  to  notify  any  prior  indorser  as 
if  he  had  received  notice  from  the  true 
owner,  instead  of  his  banker  or  agent, 

7.  Where  the  party  thus  giving  the  notice, 
and  the  party  to  whom  it  is  given,  do 
not  reside  in  the  same  town,  the  notice 
may  be  sent  by  mail,  id. 

8.  There  is  no  rule  requiring  that  an  in- 
dorser residing  in  the  same  town  as  the 
acceptor,  shall  be  personally  notified  the 
next  day  after  presentment ;  Where  the 
banker,  at  whose  instance  the  bill  is  pro- 
tested, and  to  whom  notices  of  protest 
are  sent,  does  not  reside  in  that  town, 

id. 

9.  The  fact  that  the  true  owner  knows  that 
the  indorser  resides  in  the  same  place  as 
the  acMseptor,  does  not,  in  such  a  case,  en- 
title the  indorser  to  notice  on  the  day  next 
after  the  presentment  and  protest,     id. 

10.  It  is  enough  to  charge  him,  that  tbe 
true  owner  mails  notice  to  him  by  the 
first  mall  of  the  day  next  after  that  on 
which  he,  in  due  course,  receives  notice 
of  dishonor,  such  owner  and  indorser  re- 
siding in  different  towns,  id, 

1.  A  person  who  takes  negotiable  paper 
as  security  for  a  loan  made  on  the  secu- 
rity thereof,  from  one  hol'ding  it  for  col- 
lection merely,  and  without  authority 
to  dispose  of  it,  and  takes  it  with  knowl- 
edge of  such  circumstances  as  would  ex- 
cite suspicion  and  lead  a  man  of  ordinary 
prudence  to  make  inquiry,  but  makes 
such  inquiries  as  a  man  of  ordinsry  pru- 
dence would  make,  and  the  information 
he  gets  is  such  as  would  naturally  be 
credited,  and  removes  all  suspicion,  he 
acts  in  good  faith,  and  will  acquire  a 
title,  so  far  as  it  depends  upon  the  ques- 
tion of  good  faith.  7  he  Belmont 
Branch  Bank  v.  Hogs,  543 

12.  Where  the  loan,  in  such  a  case,  is 
made  in  the  State  of  New  York  to  a  cor- 
poration, the  true  owner  of  the  paper 
thus  pledged  cannot  impeach  the  title 
of  the  lender  and  reclaim  the  paper, 
on  the  mere  ground  that  the  loan  was  at 
more  than  seven  per  cent.,  where,  apart 
from  the  force  of  the  fact  that  the  loan 
was  usurious,  the  lender  if  a  bona  Jide 
holder  for  value.  (Robertsoh,  J., 
dissented.)  id. 

18.  It  is  no  defence  to  an  action  on  bills 


of  exchange,  bronght  by  an  indorsee 
against  the  acceptor,  that  the  defendant 
accepted  the  bills  for  the  accommodation 
of  the  drawer,  relying  on  an  assuraoee 
from  the  drawer  that  the  bills  would  be 
secured  and  paid,  and  that  the  payee 
had  provided  means  therefor;  that  in 
fact  the  said  payee  did  place  in  the 
bands  of  the  plaintiff,  when  the  bills 
were  discounted,  property  or  funds  to 
cover  such  bills,  which  the  plaintiff  still 
holds ;  and  that  both  the  drawer  and  the 
defendant  (acceptor)  were  insolToit 
when  the  plaintiff'  discounted  the  bills, 
and  the  discount  was  made  entirely  on 
the  faith  and  credit  of  the  security  so 
furnished  by  the  payee.  The  PreMt" 
denty  ^c.  of  Lee  Bank  t.  KitchlngSy 

14.  Such  allegations  in  the  defendant's 
answer,  in  such  an  action,  coupled  with 
a  claim  that  the  defendant  should  not 
be  required  to  pay  the  bills  until  the 
securities  held  by  the  plaintiff  hare  been 
applied  thereto,  and  asking  that,  before 
judgment  against  the  defendant,  the 
plaintiff  may  be  ordered  to  make  such 
application,  will  be  struck  out  as  irrele- 
vant.    (Code,  §  160.)  id. 


BK0EER8. 
Sales  by,  ante,  830. 
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C!OMHON  CABRIEBS. 

1.  Where  an  ordinary  trayeling  trunk  is 
delivered  as  such  to  expressmen,  to  be 
carried  by  them  and  left  at  a  designated 
railroad  pasKcnger  depot,  and  it  contains 
valuable  jewelry  belonging  to  a  third 
person,  which  fact  is  not  discloeed  to 
them,  and  the  trunk  and  all  of  its  eon- 
tents,  except  the  jewelry,  are  delivered, 
and  the  jewelry  is  lost  without  their 
fault,  they  are  not  liable  for  it.  Jtieh- 
ards  V.  Wescott,  6 

2.  The  acceptance  of  such  a  trunk,  on  an 
application  to  receive  and  deliver  it,  is 
an  undertaking  to  carry  and  deliver  it, 
with  the  articles  of  personal  convenience 
ordinarily  carried  by  travelers  that  may 
be  contained  therein,  and  nothing  more, 

id. 

3.  To  hold  them  responsible  in  such  a  case 
for  the  safe  delivery  of  jewelry  therein. 
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belonging  to  a  third  person,  and  intended 
by  him  for  sale  aa  merohandUe,  would 
operate  aa  a  fraud  on  them,  ^vbich  the 
law  will  not  sanction,  though  there  may 
have  been  no  actual  intent  to  defraud,  in 
not  discloflinff  the  contents  of  the  trunk, 

id. 

4.  The  Superior  Court  of  the  city  of  New 
York  has  jurisdiction  of  an  action  on 
contract,  where  one  or  more  of  scToral 
defendants,  jointly  liable  on  the  con- 
tract, reside,  or  are  personally  served 
with  the  summons  within  that  city. 
(Code,  §  88,  sub.  2.)  Bates  v.  Rey- 
nol4s,  686 

5.  Where  the  complaint  in  an  action  f^inst 
two  persons  as  common  carriers,  who  are 
partners  in  that  business,  avers  the  de- 
livery of  goods  to  them,  at  New  Balti- 
more, Greene  county,  to  be  carried 
thence  to  New  York  city;  that  they 
were  common .  carriers  between  those 
places,  and  partners  in  that  business; 
that  they  received  the  goods,  and  ''then 
and  there  undertook  to  convey  the  same 
from  New  Baltimore  to  the  city  of  New 
York,  and  to  deliver  the  same  to  the 
plaintiff;"  that  they  did  not  safely 
carry  and  deliver,  but  so  negligently 
conducted  that  the  goods  were  wholly 
lost,  it  states  an  action  on  contract, 
where  the  defendants  are  jointly  liable, 

id, 

6.  Where,  in  such  an  action,  one  of  the 
defendants  is  served  with  the  snnunons 
within  the  city  of  New  York,  that  oourt 
has  jurisdiction  of  the  action ;  and  where 
the  defendant  so  served  alleges  in  his 
answer  that  both  defendants  reside  in 
Greene  county,  and  did  at  the  time 
of,  and  since  the  commencing  of  the 
suit,  and  that  his  co-defendant  was 
served  with  a  copy  of  the  summons  and 
complaint  in  Greene  county,  and  not 
within  the  city  of  New  York;  that  part 
of  the  answer  will  be  stricken  out  on 
motion  as  irrelevant^  id. 

See  Neqligbkcb. 


CONTKACT. 

1.  Where  a  defendant  contracts  to  make, 
and  deliver  from  time  to  time,  as  re- 
quired, six  engines,  and  be  delivers  only 
two,  and  on  request  to  deliver  another 
refuses,  without  cause,  so  to  do;  the 
contract  may  be  treated  as  rescinded, 
and  any  moneys  advanced  to  him,  over 
and  above  the  worth  or  contract  price  of 
the  two  delivered,  may  be  recovered 
back.    Frost  v.  Smith,  108 

Vol.  VII.        45 


2.  Where,  In  an  action  to  recover  tach 
excess  and  any  balance  due  on  general 
account,  the  answer  admits  advances  on 
account,  and  alleges  no  defense  exoej>t 
that  the  engines  delivered,  and  other 
work,  Ae.  performed  by  defendant, 
amount  to  more  than  all  payments  and 
advances  made  to  him;  and  the  judg- 
ment for  plaintiff  is  for  the  actual  bal- 
ance, charging  him  with  all  he  had  re- 
ceived from  the  defendant,  and  crediting 
him  with  all  he  had  paid,  it  will  not  be 
reversed  merely  because  the  referee  held 
that  such  a  refusal  as  stated  in  the  pro- 
position (No.  4)  was  a  rescission  of  not 
only  that  contract,  but  of  a  subsequent 
one  for  the  bargain  and  sale  of  other  two 
engines,  only  one  of  which  had  been  de- 

*  livered ;  especially  when  the  ease  con- 
tains no  evidence  or  other  matter  show- 
ing affirmatively  that  it  was  error  not  to 
credit  defendant  for  the  engine  not  de- 
livered under  the  last  contract,  id. 

Abandokxeitt  of,  what  amounts  to^ 

see  ante,  94. 
See  EviDKNCE,  12,  13. 

Municipal  Cobpohatiohs. 

Surety,  3,  4,  6. 

Usubt;  and  ante,  366. 


COBPORATIONS. 

1.  A  subscriber  to  the  certificate,  filed  to 
organise  a  bank,  is  liable  to  pay  for  the 
number  of  shares  therein  stated  to  have 
been  subscribed  by  him,  and  payment 
can  be  enfurced  at  tbo  suit  of  a  receiver^ 
appointed  on  its  becoming  insolvent,  to 
satisfy  the  just  demands  of  creditors  of. 
the  bank.     Dayton  y.  Borst,  116* 

2.  In  a  suit  by  such  receiver,  against  an 
original  subscriber,  a  judgment  in  favor 
of  a  third .  person  against  the  bank,  in  a 
court  of  record,  in  an  action  in  which 
the  bank  appeared  and  defended,  is 
prima  facie  evidence  that  the  bank 
owes  the  sum  recovered,  id. 

3.  The  fact  that  a  subscriber  assigns  all 
his  interest  in  the  bank,  does  not  dis- 
charge his  liability  upon  his  subscrip- 
tion, and  it  can  be  enforced  for  the 
benefit  of  one  who  subsequently  becomes 
a  creditor  of  the  bank,  id, 

4.  The  defendant  subscribed  for  (80) 
shares  of  the  plaintiffs'  capital  stock, 
and  afterwards,  by  his  authority,  other 
^66)  shares  were  subscribed  for  in  his 
name,  and  certificates  for  the  whole 
(146)  shares  were  issued  to  him ;  and  aa 
security  for  payment  of  his  note  for 
$2^000,  he  assigned  46  shares,  and  de- 
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liyeredy  with  the  anignmeiit,  a  eertifl- 
oate  for  such  shares,  to  a  hank  which 
hecame  insolvent;  and  the  receiver  of 
such  bank  sued  the  defendant  and  ob- 
tained jadgment  for  the  'sum  due  on  the 
note,  and  subsequently  sold  the  (46) 
shares,  and  applied  the  proceeds  on  the 
judgment;  and  the  purchaser  of  the  46 
shares  applied  to  have  them  transferred 
on  the  plaintiffs'  books  to  him,  when  it 
was  discovered  that  (130)  shares  had 
already  been  transferred  by  the  defend- 
ant in  person,  or  by  attorney;  where- 
upon the  plaintiffs  transferred  to  the 
purchaser  16  shares,  and  paid  to  him  for 
the  remaining  (30)  shares,  $301.25,  the 
sum  he  paid  therefor,  and  took  a  sur- 
render of  the  certificate ;  and  defendant 
subsequently,  with  knowledge  of  all  the 
facts,  promised  to  pay  to  the  plaintifis 
the  said  sum  of  $3ul.25;  held,  that  he 
was  bound  by  said  promise,  and  that  an 
action  would  lie  against  him  thereon,  to 
recover  the  sum  so  promised  to  be  paid. 
The  St,  Nicholae  Ins.  Co.  v.  Howe, 

450 

6.  That  the  facts,  that  the  person  who,  by 
his  authority,  subscribed  in  his  name, 
for  the  (46)  additional  shares,  and  as  his 
agent  sold  and  transferred  them,  was  the 
president  of  the  plaintiffs,  and  at  the 
time  of  being  authorised  to  subscribe  for 
the  additional  stock  promised  that  <'  ho 
would  take  care  of  it  for  the  defendant," 
did  not  affect  his  liability  to  the  plain- 
tifb,  under  the  facts  proved  in  this  case, 

id. 

t.  Whatever  such  person  did  in  subscrib- 
ing for  stock  and  transferring  it  in  the 
defendant's  name,  must  be  deemed  to 
have  been  done  by  him  as  the  defend- 
ant's agent,  and  not  as  president  of  the 
plaintiffs,  or  their  agent,  id, 

7.  The  payment  by  the  plaintiffs,  of  the 
$301.25,  under  the  circumstances,  was 
not  voluntary  merely.  If  not  to  be 
deemed  as  made  at  the  defendant's  re- 
quest, it  was  made  for  his  benefit  and  in 
discharge  of  a  liability  on  his  part ;  and 
this  was  a  suflScient  consideration  for  his 
subsequent  promise  to  repay  the  amount 
so  paid,  id. 

8.  The  defendants,  an  Illinois  railroad  cor- 
poration, intending  to  construct  their 
road  by  borrowing  money  on  their  bonds, 
to  be  repaid  out  of  a  sale  of  their  lands, 
issued  proposals  in  London,  in  1852,  for 
a  loan  of  $5,000,000,  which  stated  this 
purpose,  and  that  the  corporation  *'  will 
create,  notwithstanding,  a  share  capital 
equivalent  in  amount  to  the  sum  raised 
on  bonds,"    *    *    and  that  ^'itis  pro- 


posed to  give  the  privilege  to  nbteribcn 
^  the  loan,  *  *  to  become  share- 
holders therein  for  one -half  of  that  sub- 
scription ;"  *  *  that  a  banker's  re- 
ceipt will  be  given  in  payment  of  the 
first  deposit  on  the  bonds,  which  will  be 
exchanged  for  the  provisional  eertifi- 
cates  (i.  e.  certificates  entitling  the 
holders  to  bonds  with  coupons  annexed^ 
when  the  installments  were  all  paid,) 
as  soon  as  they  can  be  obtained  from 
America,  and  at  the  same  time  a  further 
provisional  oertificate,  entitling  the 
bearer,  in  addition,  to  fifty  per  cent,  on 
the  amount  of  his  subscription  to  the 
bonds,  in  the  capital  stock  of  the  com- 
pany, will  be  delivered  to  him,"  and 
that^'^the  provisional  certificates  will 
be  exchanged  for  scrip  shares  on  pay- 
ment of  the  last  installment  on  the 
bonds." 

The  plaintiff  made  subscriptions  to  Uie 
amount  of  $250,000;  paid  the  first  in- 
stallment in  London,  and  by  arrange- 
ment, the  others  in  New  York,  the  last 
one  in  January,  1853,  (it  not  being  pay- 
able by  the  terms  of  the  loan  until  Oe- 
tober  2,  1864.)  He  was  furnished  wiUi 
the  just  number  of  provisional  certifi- 
cates, dated  August  16,  1852,  each  of 
which  states  that  *Hhe  bearer  hereof 
will  be  entitled,  on  and  after  the  Ist  of 
October  next,  to  scrip  certificates"  (for 
one-half  of  the  amount  of  the  bonds  re- 
ferred to)  in  the  company's  capital  stock 
of  $17,000,000  on  presentation  hereof," 
''provided  all  the  installments  on  the 
subscriptions  for  the  bonds,  *  *  shall 
then  have  been  fully  paid  up."  At  the 
foot  thereof  was  the  following,  vis :  <'  N. 
B.  The  exchange  of  the  provisional  cer- 
tificates for  the  scrip  oertificates,  is  lim- 
ited to  Ist  January,  185-." 

On  the  15th  of  March,  1854,  defend- 
ants' board  gave  notice  that  its  books 
would  be  open  to  January  1,  1855,  for 
subscriptions  under  the  eertificates,  by 
publishing  it  in  two  newspapers  in  New 
York  and  Boston,  and  mailing  a  oopy  of 
it  to  the  plaintiff,  who  did  not  receive  it. 

On  the  22d  of  January,  1857,  the 
plaintiff  presented  his  provisional  certifi- 
cates, ^calling  for  975  shares  of  stock,) 
demanded  scrip  shares  to  that  amount, 
and  offered  to  pay  all  installments  and 
interest  which  had  been  called  in  on  the 
stock.  The  company  refused  to  issue 
the  stock  to  him,  and  thereupon  he 
brought  this  suit  to  recover  damages. 
Held,  that  the  agreement,  created  by 
the  proposals  and  acceptance  of  them, 
and  by  subscribing  and  paying  the  sub- 
scriptions made,  was  not  illegal,  on  the 
ground  that  the  subscribers  acquired 
thereby  the  right  to  elect  to  take  stock 
at  any  future  time,  without  any  limit  to 
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the  time  of  exereteing  saeh  eleetioD,  the 
tme  constnzction  not  conferriog  that 
right.  Van  Allen  v.  The  Illinois  Cen- 
tral H,  JR.  Co.,  615 

9.  The  only  sense  in  which  the  proTisional 
oeftificates  are  conditional  iBy  that  they 
require  payment  of  all  the  installments 
as  a  condition  to  the  right  to  demand 
stock,  id. 

10.  That  condition  having  heen  fully  per- 
formed, the  right  to  demand  and  receive 
the  stock  continues  until  it  has  been  ter- 
minated by  a  tender  of  performance  by 
the  company,  and  a  demand  of  payment 
of  any  assessments  then  duly  made,  and 
a  refusal  of  the  subscriber  to  accept  and 
pay,  or  by  some  other  act  to  which  he 
is  a  party,  id, 

11.  The  right  of  the  subscriber  to  the 
shares  in  the  capital  stock  specified  in 
the  certificates,  is  subject  to  the  duty 
and  obligation  on  his  part  to  pay  the 
amount  duly  assessed  thereon  \>y  the 
defendants'  directors,  id, 

12.  The  measure  of  damages  is  the  diifer- 
ence  between  the  market  value  of  the 
stock,  at  the  time  the  demand  for  it 
was  made,  and  the  amount  of  the  in- 
stallments previously  called  in,  and  in- 
terest on  such  installments,  with  interest 
on  such  difference  from  the  time  of  the 
demand  to  the  day  of  the  verdict,      id. 

Bee  Municipal  Corporations. 
Nkgligence,  10. 
Usurious     Contracts     With, 
ante,  543. 


COSTS. 


See  Practice. 


COVENANTS. 

Not  implied  in  a  conveyanee  of  real  es- 
tate, 498. 


D 


DAMAGES. 


See  Corporations,.  12. 


DEBTOR  AND  CREDITOR. 

1.  A  creditor  of  an  assignor,  when  sued 
by  the  assignee  for  taking  the  assigned 
properly  on  an  attachment  against  the 
assignor,  may  show  as  a  defense  that 
the  property  was  assigned  with  intent 
to  defraud  the  assignor's  creditors ;  and 
his  attorney  directing  the  levy  may  avail 
himself  of  the  same  defense.  Fallon 
T.  MeCunn,  141 

2.  The  statutes  relating  to  the  process  of 
attachment,  issued  by  the  Marine  Court 
in  the  city  and  county  of  New  York, 
stated  and  considered  by  Hoffman,  J., 

id. 

See  Fraudulent  Contetancbs. 


E 


ELECTION  OF  REMEDIES. 

1.  In  an  action  commenced  in  November, 
1858,  by  plaintiff  against  defendants  to 
recover  proceeds  of  wool  consigned  in 
the  early  part  of  1858,  by  the  former  to 
the  latter,  for  sale  on  the  plaintiff's  ac- 
count, the  defendants  alleged  in  their 
answer  that  the  wool  was  the  property 
of  one  A. ;  that  prior  to  June  9,  1858, 
A.  employed  B.  as  his  agent  to  purchase 
20,000  lbs.  of  wool  in  Wisconsin  and 
forward  it  to  Albany,  agreeing  to  either 
pay  B.  half  of  the  profits  or  one  per 
cent,  for  commission,  as  A.  might  eleot; 
that  between  June  0  and  July  14,  A; 
furnished  B.  $6,000  and  105  sacks  worth 
$52.50;  that  B.  bought  7,041.  lbs.  at 
$2,112.80,  and  sent  it  to  A.  with  34 
sacks,  worth  $17;  and  with  residue  of 
the  money  he  bought  wool  in  his  own 
name,  and  assigned  it  (the  wool  in 
question),  with  the  other  sacks,  to  the 
plaintiffs;  that  A.  had  notified  the  de- 
fendants of  the  facts,  and  required  th<> 
proceeds  of  the  wool  to  be  paid  to  him , 
and  it  appeared  that  in  July,  1858,  A . 
brought  suit  in  the  Supreme  Court 
against  B.,  and  in  his  complaint  alleged 
the  same  facts ;  and  that  B.  refused  to 
return  the  residue  of  the  sacks  or  de- 
liver the  residue  of  the  wool  bought,  or 
account  for  the  moneys  advanced  to  him, 
and  prayed  judgment  for  the  $6,000  ad- 
vanced, less  the  $2,112.80,  and  for  the 
value  of  the  sacks  not  returned,  and  re- 
covered a  judgment  therefor  February 
14,  1860 ;  and  issued  a  ca.  aa.  thereon, 
on  which  B.  was  arrested  and  imprisoned, 
and  that  sucl^  imprisonment  eontinued 
np  to  the  time  of  the  trial  of  the  pre- 
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font  action,  Jane  li^  1860 ;  It  waa  lUldy 
that  the  action  by  A.  against  B.  and 
the  recovery  of  judgment  therein,  es- 
topped A.  from  claiming  property  in 
the  wool  bought  with  the  moneys  for 
'  which  such  jndgment  was  recoTered. 
The  Bank  of  Beloit  t.  BeaU,         611 

2.  That  the  bringing  of  the  action  by  A., 
with  knowledge  of  the  facts,  to  recover 
the  residue  of  the  $6,000,  and  recover- 
ing judgment  therefor,  was  an  election 
by  A.  ^tween  remedies,  by  virtue  of 
.which  A.  repudiated  the  use  which  B. 
made  of  the  residue  of  the  moneys  as 
unauthorized,  and  waived  all  claim  of 
property  in  the  wool  bought,  and  that 
such  facts  were  a  bar  to  the  defense  al- 
leged in  the  answer  of  the  present  de- 
fendants, id, 

8.  Held,  (by  Eobbrtsok,  J.)  that  the 
suit  of  A.  against  B.  was  not  an  election 
of  remedies  affecting  his  right  to  pur- 
sue the  wool  until  that  suit  had  gone  to 
judgment;  and  that  as  judgment  therein 
was  not  recovered  until  after  issue  joined 
In  thi«  aotion,  the  defense  herein  was 
valid,  when  pleaded,  and  it  was  error 
to  exclude  proof  of  it  at  the  trial,    id, 

4.  Held,  (by  Bosworth,  Gh.  J.)  that  as 
no  such  question  was  made  by  the  de- 
fendants at  the  trial,  or  raised  on  the 
argument  of  the  appeal,  and  as  they 
did  not  object  at  the  trial  to  proof  being 
made  of  the  fact  of  such  recovery  by  A. 
against  B.,  but  only  to  the  character  of 
the  evidence  offered  to  establish  it,  no 
such  question  was  presented  by  the  ap- 
peal; and  that  the  only  question  was, 
whether  the  decision  at  the  trial,  as  to 
the  effect  of  such  suit  and  recovery,  was 
correct,  id, 

5.  Held,  also,  that  such  suit  and  recoveiy 
by  A.  against  B.,  and  the  taking  of  B.'s 
body  in  execution  on  the  judgment,  was 
a  satisfaction  of  all  claims  of  A.  pend- 
ing such  imprisonment,  id. 


ESTOPPEL. 

See  Election  of  Remedies. 
Also,  ante,  404,  481  (5.) 


equitt  jurisdiction. 

See  JirnovBHTS. 
Mortgage. 
Trade -Marks.. 
Wills. 


EVIDElfCB. 

1.  Wlif're  a  complaint  alleges  that  the 
plaii.liff  and  four  of  the  defendants  being 
directors  of  a  corporation  therein  named, 
for  tha  purpose  of  enabling  said  eom- 
pany  to  raise  a  sum  of  money  for  the 
proseontlng  of  its  business,  by  means  of 
the  notes  of  the  company,  to  be  indorsed 
by  some  of  said  directors,  agreed,  by  a 
written  and  sealed  agreement,  signed  by 
said  five  directors,  to  and  with  ea^ 
other,  to  join  and  unite  with  such  of 
said  directors  as  shall  become  liable  on 
any  note  so  made  and  indorsed  for  the 
accommodation  of  said  company,  in  pay- 
ing such  liability  and  to  share  alike 
with  such  directors  in  any  such  liability ; 
and  also  alleges  that  the  plaintiff  sub^- 
quently,  under  said  agreement,  in- 
dorsed four  several  specified  notes  for 
said  company  which  he  was  compelled  to 
pay,  and  that  the  defendants  refuse  to 
pay  to  the  plaintiff  their  aliquot  shares 
of  the  amount  of  said  notes;  and  tiie 
latter  allegations  are  put  at  issue  by 
the  defendants^  answer,  and  the  plain- 
tiff proves  that  he  subsequently  indorsed 
said  notes  for  said  company  and  was 
compelled  to  pay  them,  it  is  competent 
for  them  to  show  by  parol  that  such 
notes  were  not  indorsed  by  the  plaintiff 
under  the  alleged  agreement,  bat  were 
indorsed  under  a  subsequent  eontiact 
between  the  plaintiff  and  some  other 
directors  of  said  company  of  the  one 
part,  and  the  said  company  of  the  other 
part.    Burnham  v.  frittrur,  169 

2.  Resolutions  passed  at  meetings  of  the 
board  of  directors  of  said  company,  in- 
cluding the  plaintiff,  held  subsequent  to 
the  alleged  agreement,  in  connection 
with  other  evidence  tending  to  prove 
the  defense,  are  oompetent  eridenoe  for 
that  purpose.  Mi. 

8.  The  defendants  may  show,  on  the  al- 
leged agreement  being  produced,  and 
that  their  signatures  thereto  are  genuine, 
that  they  never  delivered  said  agree- 
ment, but  signed  it  on  the  express  con- 
dition and  understanding  that  it  was  not 
to  be  delivered  as  an  executed  instru- 
ment, until  it  was  signed  by  all  the  di- 
rectors of  the  said  company,  and  that 
all  of  the  directors  had  not  signed  it, 

id, 

4.  In  an  action  to  reoover  for  work  done 
and  materials  furnished,  under  a  special 
contract  requiring  the  plaintiff  to  con- 
form to  plans  and  specifications  forming 
part  of  the  contract,  a  written  state- 
ment made  by  a  witness  just  before  the 
trial,  and  years  after  t^e  labor  was  per- 
formed and  materials  were  famished. 
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and  after  the  materialg  fnmiBhed  had 
been  eonsnmed  by  fire,  purporting  to 
eontain  a  speoifloation  of  the  nature, 
description,  items,  quality  and  quantity 
of  the  work  done  and  materials  fur- 
nished, is  not  competent  as  evidence, 
notwithstanding  he  testifies  that  *Mt  is 
made  up  both  from  his  own  knowledge 
of  the  work  as  it  was  actually  done,  and 
from  the  plans,"  and  that  ''it  is  cor- 
rect."   Stuart  y.  BinnsSf  196 

5.  An  ss  parte  written  statement  of  facts 
J  (made  by  a  witness),  though  in  their 

nature  they  are  competent  when  duly 
proYed.  cannot  be  admitted  as  evidence, 

id. 

6.  The  defendant  was  sued  as  president  of 
the  joint  stock  association  doing  business 
under  the  name  of  Wells,  Fargo  if  Co,, 
to  recover  the  amount  of  a  draft  al- 
leged to  have  been  bought  by  him  of 
that  company,  on  the  18th  of  March, 
1856,  at  San  Francisco,  drawn  there  by 
that  house  on  itself,  payable  at  Boston, 
and  alleged  to  have  been  lost.  There 
was  great  doubt,  upon  the  evidence, 
whether  the  draft  was  bought  of  this  or 
of  another  house :  One  Burhank,  who 
had  been  examined  under  a  commission, 
testified  that,  on  the  17th  of  April, 
186R,  he  went  to  the  banking  house  of 
WelUy  Fargo  if  Co,,  at  San  Francisco, 
and  applied  to  a  man  in  the  office  for  a 
duplicate  of  this  draft;  and  to  what  the 
man  then  said.  That  he  was  again 
there,  between  the  middle  of  June  and 
18th  of  September,  1857;  saw  Messrs. 
Bell  and  Washburn,  two  of  the  com- 
pany's officers,  and  applied  to  them  for 
a  duplicate.  They  said  their  books  did 
not  show  that  such  a  draft  had  been 
given.  He  further  said,  '*  I  examined 
such  books  as  they  showed  me,  and  was 
not  able  to  find  any  account  of  such 
draft.  I  stated  to  them  that  the  man 
of  whom  I  inquired  in  relation  to  the 
draft,  several  months  before,  informed 
me  that  such  draft  had  been  given,  and 
that  when  he  so  informed  me,  he  turned 
to  some  books  in  the  ofllce,  and  said  that 
the  books  showed  that  such  a  draft  had 
been  given."     Harding  y.    Barney t 

353 

7.  The  court  was'  requested  to  charge, 
that  the  jury  had  no  right  to  infer  from 
this  evidence,  that  the  man  whom  Bur- 
bank  first  saw,  did,  at  that  time,  turn 
to  some  books  in  the  office,  or  that  he 
said  the  books  showed  that  such  a  draft 
had  been  given,  id, 

8.  The  court  rafused  so  to  charge,  but 
changed  that  ''Boibank's   tesUmony, 


does  not,  in  terms  and  words,  allege  the 
fact  that  the  clerk,  on  the  first  occasion 
when  he  called,  examined  the  booksy 
and  said  the  draft  had  been  drawn,  Ac, 
and  it  is  for  the  jury  to  say  how  he  is  to 
be  nnders'tood."  id* 

9.  Held,  that  the  instruction  given  was 
calculated  to  mislead  and  was  erroneous, 
and  entitled  the  defendant  to  a  new 
trials  id, 

10.  Whether  counsel  have  a  right  to  spe- 
cific instructions  in  relation  to  the  suf- 
ficiency of  designated  evidence  to  jus- 
tify an  inference  of  material  facts  which 
are  only  collateral^  and  not  directly  in 
issue,  quere  f  id. 

11.  Where  the  court,  in  such  a  case,  givei 
specific  instructions,  they  must  be  cor- 
rect, or  an  exception  to  them  will  be 
sustained,  id, 

12.  In  an  action  against  the  defendant  to 
recover  rent  of  premises  occupied  by  a 
third  person,  wnere  evidence  has  been 
given  of  a  conversation,  on  a  specified 
day  between  the  landlord  and  defendant^ 
tending  to  establish  a  hiring  by  the  de- 
fendant, and  an  agreement  that  such 
third  person  might  occupy,  and  the  de- 
fendant would  pay  the  rent,  it  is  error 
to  exclude  evidence  of  other  cotempora- 
neous  conversations  between  the  land- 
lord and  defendant  on  the  same  subject. 
Haleey  v.  Jarvis,  461 

13.  Such  evidence  cannot  be  exolndedy 
merely  because  the  conversations  and 
verbal  agreement  offered  to  bo  proved, 
were  not  had  and  made  on  the  precise 
day  on  which,  it  is  stAted,  the  conversa- 
tion already  proved  was  hady  id, 

14.  Where,  on  the  trial  of  an  action  by 
one  of  several  partners  who  had  with- 
drawn from  the  firm,  against  the  other 
partners,  to  recover  the  value  of  plain- 
tiff's interest  in  the  assets,  on  the  2d 
of  April,  1856,  a  witness  for  the  pli^in- 
tiff  (also  one  of  the  partners)  testifieti 
to  his  then  estimate  of  the  value  of 
such  assets  in  the  latter  part  of  lBb6, 
and  that  he  sold  his  interest  to  the  de- 
fendants in  November,  18155,  the  defend- 
ants have  a  right,  on  the  cross-exami- 
nation of  such  witness,  to  prove  by  him 
for  what  sum  he  so  sold  such  interest. 
Dorrity  y.  Russell,  539 

16.  The  rejection  of  Buch  evidence,  under 
such  circumstances,  is  error,  for  which 
judgment  against  the  defendants  should 
be  reversed,  id. 


110 


INDEX 
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missory Notes,  2. 
corporatioks,  2. 
Fraudulent  Conveyances, 
mortoaob,  4. 
Shipping,  8. 
Surety,  3,  4,  5. 


EXCEPTIONS. 


See  Ante,  353,  896. 


P 


FACTOR. 


See  Ante,  889,  611. 


FIRE  INSURANCE. 

1.  Where,  by  the  terms  of  a  policy,  in* 
soring-  against  loss  or  damage  by  fire, 
«on  the  building  occupied  as  an  India 
rubber  factory,  and  on  property  con- 
tained therein  *  •  $2,200  on 
machinery,  .tools,  steam  engine,  and 
shafting,  *  *  ,"  it  is  pro- 
vided that  the  company  <<  shall  not  be 
liable  to  make  good  any  loss  or  damage 
by  fire  vrhich  shall  happen  or  arise, 
•  *  by  any  explosion;"  and 
vrhere  one  of  the  conditions  forming 
part  of  the  policy  also  declares,  that, 
"neither  will  this  company  be  answera- 
ble *  *  for  loss  or  damage  by 
explosion  of  any  kind" — and  where 
the  insured  premises  and  property  are 
destroyed,  during  the  life  of  the  policy, 
by  a  fire  which  <' originated  from,  and 
was  caused  by  an  explosion  of  one  of  the 
boilers  of  the  steam  engine,  belonging 
to  and  used  in  the  said  India  rubber  fac- 
tory, and  covered  by  said  policy,"  the 
company  is  not  liable  for  the  loss,  even 
though  a  steam  engine  was  necessary, 
and  ordinarily  used  in  the  carrying  on 
of  an  India  rubber  factory.  Haytcard 
V.  The  Liverpool  and  London  Fire 
and  Lifl  Ins.  Co,,  385 

2.  The  import  of  the  exception  is,  as  if 
the  company  had  said,  we  will  make 

food  any  damage  caused  by  fire,  to  the 
uilding,  goods,  machinery,  fixtures  and 
steam  engine,  unless  the  fire  be  caused 
by  the  explosion  of  the  boiler,  or  some 
other  explosion,  and  in  that  event  the 
company  is  not  to  be  liable.  id. 


FRAUDULENT  CONVEYANCES. 

1.  The  facts,  that  real  estate  was  conveyed 
to  a  married  woman,  October  10,  1&49, 
and  that  the  oonsideration  therefor  ws« 
paid  by  the  husband ;  that  a  judgment 
was  recovered  against  the  husband.  May 
27,  18^,  for  $144.84 ;  and  that  in  Octo- 
ber, 1851,  another  judgment  for  $514.51 
was  recovered  against  the  husband  for  a 
debt  contracted  in  1847,  do  not,  of 
themselves  and  alone,  justify  the  oon- 
clusion  that  such  conveyance  is  void  as 
against  a  person  becoming  a  creditor  of 
the  husband  in  February,  1859.  Tap^ 
pan  V.  Butler,  480 

2.  By  Statute  (§  4  of  title  3,  chap.  7,  part 
2  R.  S.;)  the  question  of  fraudulent  in* 
tent,  in  all  cases  arising  under  it,  is  ona 
of  fact  and  not  of  law,  and  no  convey- 
ance shall  be  adjudged  fraudulent  at 
against  creditors,  *  *  solc/yon  the 
ground  that  it  was  not  founded  on  a 
valuable  consideration,  id.. 

3.  By  sections  51  and  52  (1  R.  S.  728) >  it 
is  declared  that,  where  a  grant  is  made 
to  one  person  for  a  valuable  considera- 
tion paid  by  another,  the  title  shall  vest 
in  the  person  named  as  alienee  in  the 
deed,  subject  only  to  the  quaJifieation 
that  the  deed  shall  be  presumed  fraudu- 
lent as  against  those  who  are  at  that 
time  creditors  of  the  person  paying  the 
consideration,  and  if  a  fkandulent  intent 
be  not  disproved,  a  trust  shall  result  in 
favor  of  such  creditors,  <<  to  the  extent 
that  may  be  necessary  to  satisfy  their 
just  demands,"  id. 

4.  When,  in  addition  to  proof  that  the 
husband  paid  the  oonsideration  for  the 
deed,  and  was  at  the  time  indebted, 
other  facts  are  proved  for  the  purpose  of 
showing  that  the  conveyance  was  pro- 
cured and  consideration  paid  with  an 
actual  intent  to  defraud— as  that  im- 
provements were  subsequently  made  on 
the  premises,  and  the  payments  therefor 
were  made  by  the  husband,  it  is  error  to 
exclude  proof  that  such  improvements 
were  paid  for  by  moneys  raised  by  mort- 
gaging the  property,  and  that  the  wife 
delivered  the  moneys  to  the  husband  to 
be  so  paid  and  applied  by  him,  on  her 
account  and  as  her  agent,  id. 

5.  The  fact  that  the  husband  executed 
such  mortgage  with  the  wife,  does  not 
estop  her  from  giving  sneh  evidence, 

id» 

6.  The  Statutes  in  relation  to  the  property 
of  married  women,  passed  in  1848  ai^ 
1S49,  are  not  material  to  such  a  ease. 
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The  J  do  not  affest  the  qnestioxi)  whether 
the  deed  to  the  wife  wu^  or  was  not 
fraudalenty  i^* 

1,  Where  the  wife  is  admitted  as  a  wit- 
ness in  her  own  behalf  against  the  ob- 
jeotion  of  the  plaintiff  that  she  is  an 
incompetent  witness,  and  is  permitted 
to  testify,  and  evidenoe  of  material  facts 
offered  to  be  given  by  her  is  excluded  on 
the  ground  that  it  is  immaterial,  a  judg- 
ment against  her  will  be  reversed^     id* 

8.  In  such  a  ease,  the  question  whether 
she  was  a  competent  witness  will  not  be 
considered ;  but,  for  all  the  purposes  of 

•  the  appeal,  the  decision  admitting  her 
as  competent,  will  be  treated  as  correct, 

id, 

FREIGHT. 

By  what  acts  of  the  master,  his  lien  for  is 
waived,  ante,  S72. 


G 


GUARANTY. 

1.  Where  a  defendant,  by  a  raliji  written 
guaranty,  undertakes,  unconditionally, 
to  pay  a  sum  loaned  on  the  security 
thereof  to  a  third  person,  on  his  failure 
to  pay  within  a  stipulated  time  from  the 
date  of  the  guaranty,  and  after  thirty 
days'  notice  of  the  principal's  default, 
it  is  not  essential  to  a  right  of  action 
thatpayment  was  demanded  of  the  prin- 
oipal.  Ths  East  River  Bank  v.  Ro- 
icer$,  498 

2.  It  is  enough  that  the  principal  failed 
to  pay,  and  that  the  defendant  was  no- 
tified of  the  default  thirty  days  before 
suit  brought,  id, 

8.  Where  the  complaint,  in  an  action  on 
such  a  guaranty,  alleges  a  loan,  on  the 
day  of  its  date,  to  the  person  and  of  the 
aniount  thereby  authorised,  and  on  the 
security  of  such  guaranty,  non-payment 
of  it  by  the  principal,  and  due  and  pro- 
per notice  of  such  failure  to  the  defend- 
ant more  than  thirty  days  before  suit 
brought,  and  the  answer  denies  none  of 
these  allegations,  except  by  averring 
that  the  only  notice  given  of  such  de- 
fault, and  the  only  demand  of  payment 
made  of  the  defendant,  are  contained  in 
a  written  notice  served  on  him,  which 
he  sets  forth,  and  which  states  that  a 
note  made  by  said  borrower  on  the  day 
of  Uie  date  of  said  guaranty,  and  for  the 

I 


alleged  amount  payable  to  the  plaintiff 
at  the  time  stipulated  by  the  guaranty, 
and  "  secured  by  him"  (the  defendant), 
is  protested  for  non-payment,  and  that 
the  plaintiff  looks  to  him  for  payment 
thereof,  and  by  also  averring  that  when 
said  notice  was  served,  his  guaranty  was 
shown  to  him,  and  he  was  asked  if  the 
signature  to  it  was  his,  to  which  he  as- 
sented, and  replied  'Hhat  he  did  not 
owe  the  plaintiff  anything;"  such  ans- 
wer does  not  raise  a  material  issue,  as  it 
does  not  allege  that  the  defendant  did 
not  nnderstukd  the  notice  so  served, 
when  served,  as  a  notice  of  the  non-pay- 
ment of  the  sum  alleged,  (and  by  not 
being  denied,)  admitted  to  have  been 
loaned  on  the  faith  and  security  of  said 
guaranty,  and  on  the  day  of  its  date,  id, 

4.  The  indebtedness  of  the  plaintiff  to  the 
defendant  s  principal,  in  a  sum  equal  to 
or  greater  than  the  sum  loaned,  cannot 
be  set-off,  or  availed  of  as  a  counter- 
claim, by  such  guarantor  in  an  action 
against  him,  the  principal  not  being  al- 
leged to  be  insolvent,  i4' 

5.  In  a  suit  by  a  plaintiff,  with  which  the 
defendant  has  contracted  as  being  a  cor- 
porate body,  the  plaintiff  cannot  be  re- 
quired to  prove  the  fact  of  its  incorpo- 
ration, merely  because  the  defendant 
states  in  his  answer  that  he  *'  is  informed 
and  believes"  the  plaintiff  is  not  a  cor- 
poration, id* 

6.  On  an  appeal  from  a  judgment  rendered 
against  a  defendant  on  account  of  the 
frivolousne^s  of  his  answer,  the  ques- 
tion is,  whether  the  judgment  is  right 
on  the  merits  of  the  case  made  by  the 
pleadings,  and  not  whether  the  answer 
is  frivolous,  id. 


HUSBAND  AND  WIFE. 
See  Fbaudulsht  GoiryETAHOBfl. 


INSOLVENCY. 

Effect  of  a  discharge  of  one  of  two  joint 
debtors  in  insolvency,  upon  the  claim  of 
a  creditor  uniting  with  him  in  a  petition 
for  his  discharge,  ante,  418. 
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INSURANCE. 
See  FiBB  Ikbubahcb. 


JOINT  DEBTORS. 

1.  Where,  in  an  aotion  brought  against 
M.  and  R.,  to  recover  of  them,  as  joint 
eontraeton,  with  the  plaintiff,  the  yalue 
of  materials  famished  and  work  done  by 
him  in  ereoting  a  building,  it  appears 
that  the  work  was  done  and  materials 
furnished  under  a  written  oontraot  to 
which  the  plaintiff  and  M.  were  alone 
parties,  R.  cannot  be  held  liable,  eren 
though  it  appear  that  the  building  was 
erected  on  his  land ;  and  that  he  per- 
formed some  acts  of  superrision  and  in- 
dorsed M.'s  notes>  which  were  used  in 
making  payments  on  account.  Alger 
Y.  RaytAOnd,  418 

2.  To  justify  a  reooTcry  against  him,  the 
evidence  must  at  least  justify  the  con- 
clusion of  fact  that  the  contract  was 
made  for  the  joint  benefit  and  account 
of  M.  and  R.,  and  for  their  mutual  risk 
and  profit,  there  not  having  been  aoy 
communication  between  R.  and  the 
plaintiff,  id. 

3.  A  creditor's  uniting  with  one  of  two 
joint  debtors  in  his  petition  for  a  dis- 
charge under  the  two-third  act,  and  a 
discharge  of  such  debtor,  releases  the 
other  debtor  from  liability.  (Per  Hoff- 
KJLX,  J.)  id. 


JUDGMENTS. 

1.  Where  a  claim  against  a  State,  for  the 
purpose  of  obtaining  a  decision  that  it  is 
just,  and  of  the  amount  thereof,  is  pre- 
sented before  a  Board  of  Officers  of  said 
State,  which  Board  is  created  by  the 
Constitution  and  Laws  of  such  State, 
aud  vested  with  jurisdiction  to  hoar  and 
determine  such  claim,  and  such  claim  is 
allowed,  the  decision  is  to  be  regarded 
as  a  judgment  of  a  competent  judicial 
tribunal;  and  in  an  action  afterwards 
brought  in  a  Court  of  Equity,  in  another 
State,  to  recover  back  the  money  paid 
by  the  first  named  State,  in  pursuance 
of  such  decision,  it  will  be  held  conclu- 
sive, notwithstanding  proofs,  which  show 
that  there  was  no  original  liability  to 
the  claimant  for  the  claim  so  allowed; 
and  such  decision  can  only  be  impeached 
by  proof  of  fraud  in  procuring  the  same. 


The  PBople  of  Michigan  r.  The  Pht^nix 
Bank,  20 

2.  Where  the  claim  on  the  State  was  for 
an  advance  by  the  elaimant  (to  a  person 
assuming  to  act  on  behalf  of  the  State) 
of  drafts  on  banks  situated  therein,  hold- 
ing funds  of  the  claimant,  the  amount 
of  which  drafts  never  came  to  the  use  of 
the  State,  and  the  advance  of  which  the 
State  never  authorised,  (one  of  which 
was  never  paid,  and  the  other  was  pud 
to  a  third  bank ;)  and  the  claimant  had 
allowed  his  agent  in  that  behalf,  (with 
the  assent  of  one  of  the  State  oifieers, 
given  with  Uie  reservation  that  the  lia- 
bility of  the  State  should  not  be  thereby 
admitted  nor  affected,)  to  receive  from 
such  banks  choses  in  action  and  other 
property  in  full  settlement  and  payment, 
but  to  be  held  by  him  for  the  claimant 
or  fo.r  the  State,  whichsoever  might  as- 
sume or  be  charged  with  the  debt;  of 
which  settlement  the  State,  through  its 
Legislature  and  its  State  Officers,  had 
full  notice;  the  decision  of  the  said 
Board,  created  by  the  State,  is  to  be 
taken  as  conclusive  that  notwithstand- 
ding  these  facts  the  claimant  is  enti- 
tled to  recover;  and  although  prior  to 
the  trial  and  decision  by  that  Board, 
such  agent  and  trustee,  with  the  assent 
of  the  claimant,  has  collected  from  saefa 
choses  in  action  a  part  of  the  amount 
due  thereon,  and  converted  others  into 
other. property,  and  the  claimant  has 
settled  with  him,  taken  a  transfer  of  a 
part  of  the  property,  (being  that  re- 
ceived from  one  of  such  banks,)  and 
released  him  from  all  liability,  the 
omission  of  the  claimant  to  apprise  the 
State  of  such  dealings  and  release,  and 
the  concealment  by  the  claimant,  on 
presenting  his  claim  before  such  Board, 
of  such  dealings  and  release  of  the  agent 
and  trustee,  though  such  concealment  be 
practiced  in  the  belief  that  if  known  the 
claim  would  be  disallowed,  and  though 
practiced  in  order  to  obtain  the  allow- 
ance of  the  claim,  are  not  a  fraud  snifi- 
cient  to  impeach  the  decision  of  the 
Board  in  favor  of  the  claimant  and  en- 
title the  State  to  recover  beek  the  money 
paid  in  pursuance  of  the  decision  and  in 
ignorance  of  the  facts  thus  concealed. 
(WooDBUFF,  J.,  dissented.)  itf. 

8.  And  although  in  such  case  the  counsel 
for  the  claimant  on  the  trial  before  the 
Board,  undertook  to  state  all  the  de- 
fenses thereto  he  had  ever  beard  hinted 
at,  and  he  also  omitted  to  state  the  said 
facts,  and  avowed  that  the  claim  had 
never  been  paid ;  this  further  fact  is  not 
sufficient  to  constitute  such  a  fraud  and 
entitle  the  State  to  such  relief,  id. 
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4.  In  raeli  ease  knowledge  by  the  Stote  of 
the  said  Bettlements  with  the  hanks,  and 
that  the  said  agent  and  trustee  held  the 
said  ohoses  in  action  and  other  property 
in  trust  for  the  purposes  aforesaid,  is 
sufficient  to  put  the  State  upon  inquiry 
as  to  the  then  situation  of  the  trust 
fund ;  and  if  by  due  diligence  the  facts 
might  have  been  discoyered  and  proved 
by  the  examination  of  witnesses,  it  is 
the  fault  of  the  State  that  the  facts 
were  not  proved  before  the  Board,  and 
the  claimant  by  omitting  to  give  notice 
thereof  to  the  State,  and  failing  to  dis- 
close them  to  the  Board,  (though  with 
the  intent  and  belief  aforesaid,)  violated 
no  duty  and  committed  no  fraud  which 
entitles  the  State  to  impeach  the  judg- 
ment and  recover  back  the  money  paid 
thereon  in  ignorance  of  such  facts. 
(Woodruff,  J.^  dissented.)  id, 

5.  On  such  a  proceeding  before  such  a  spe- 
cial tribunal,  a  State  is  not  entitled  on 
such  a  state  of  facts  to  any  protection, 
nor  to  any  disclosure  of  material  facts 
known  only  to  the  claimant,  that  one 
natural  person  in  a  suit  at  law  is  not 
entitled  to  from  the  adverse  party ;  and 
an  intentional  misleading  of  the  special 
tribunal}  by  a  known  false  statement  of 
facts  by  the  claimant,  or  an  intentional 
concealment  of  acts  of  the  claimant  cop- 
stituting  a  defense,  are  not  a  cause  for 
avoiding  or  annulling  its  decision,     id, 

6.  Where  the  Court  of  Chancery,  of  New 
Jersey,  in  proceedings  against  a  bank, 
created  under  the  banking  laws  of  that 
State,  to  appoint  a  receiver  of  its  pro- 
perty and  effects,  on  the  ground  of  its 
insolvency,  adjudges  it  to  be  insolvent 
and  appoints  a  receiver,  the  validity  of 
the  appointment  cannot  be  questioned 
OoUaterally,  provided  enough  was  alle- 
ged and  done  on  initiating  the  proceed- 
ing to  give  that  court  jurisdiction  of  the 
matter.    Dayton  v.  Borst,  116 

7.  The  order  is  not  void,  merely  because 
no  officer  of  the  bank  had  notice  of  the 
application,  it  having  been  proved  to 
the  satisfaction  of  tiie  court,  before 
making  it,  that  no  such  officer  could  be 
found  within  that  State,  id, 

8.  The  provision  of  the  statute  requiring 
a  receiver  to  take  a  prescribed  oath  and 
file  it,  is  directory,  and  the  omission  to 
take  and  file  it,  until  after  the  receiver, 
as  such,  has  brought  a  suit,  is  not  suffi- 
cient cause  for  dismissing  the  suit,    id. 

9.  A  judgment  recovered  in  a  court  of  an- 
other State  of  the  United  States^  being 


a  oonrt  of  record  and  having  jutisdiotion 
of  the  parties  and  of  the  action,  is  con- 
clusive in  a  suit  brought  upon  it  in  the 
courts  of  this  State.  Phillipe  v.  God^ 
frey,  160 

10.  In  a  suit  brought  in  a  court  of  this 
State  upon  such  a  judgment,  the  defend- 
ant cannot  litigate  the  question  whether 
the  complaint  contained  in  the  record  of 
that  judgment  states  facts  sufficient  to 
constitute  a  cause  of  action;  nor  whether 
such  cause  of  action  arose  in  this  State, 
and  by  its  laws  is  one  on  whieh  no  reco- 
very oould  be  had^  id. 

11.  Nor  oan  such  judgment  be  impeached 
by  proof  that  it  was  recovered  upon  an 
allegation  of  misrepresentation  and  war- 
ranty of  the  quality  of  merchandise  sold 
by  the  defendant  to  the  plaintiffs,  and 
proof  that  before  the  action  in  which  it 
was  recovered  was  commenced,  he  sued 
the  plaintiffs  in  a  justice's  court  of  the 
same  State,  and  reoovered  a  judgment 
therein  before  the  trial  of  the  action 
against  him,  for  the  balance  due  upon 
the  contract  price  of  snch  merchandise. 

id. 
See  Pbactigb,  'Judgments. 


LANDLORD  AND  TENANT. 
SeeEyiDincB,  12, 13. 

M 

MASTER  AND  SERVANT. 
See  NsaLiOBvoB,  11, 13. 

MORTGAQE. 

• 

1.  In  a  suit  to  foreclose  a  mortgage  given 
to  secure  the  purchase  money  agreed  to 
be  paid  for  the  mortgaged  premises, 
where  no  covenant  in  the  deed  is  broken 
and  there  has  been  no  fraud  on  the  part 
of  the  grantors,  it  is  no  defense  that  a 
part  of  the  premises  at  the  time  of  the 
grant  and  mortgage,  was  incumbered 
by  an  unexpired  lease  thereof.  Sand 
fordr,  Travers,  ^        498 

2.  Where  there  is  a  mutual  mistake  as  to 
a  material  fact  for  which  a  court  of 
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equity  woald  nliere,  a  party  desiring 
relief  on  that  groand  most,  on  disoover- 
ing  the  miitake,  offer  to  roBoind,       id, 

S.  The  parohaser  in  saoh  a  ease,  there 
being  no  fraud,  oannot,  if  he  retain  the 
property,  avoid  paying  the  full  contract 
prioe,  id. 

4.  Proof  of  a  defenae,  not  pleaded,  cannot 
be  received  at  the  trial,  id, 

b,  A  deed  by  exeontors,  m  such,  with  a 
covenant  against  their  own  acts,  cannot 
be  construed  as  containing  an  implied 
covenant  that  their  testator  was  seised 
of  an  estate  in  fee  simple ;  or  a  covenant 
on  their  part  to  put  the  parohaser  in 
possession,  id, 

0.  No  covenant  can  be  implied  in  any  con- 
veyance of  real  estate,  whether  such 
conveyance  contains  special  covenants 
or  not,  id. 


MUNICIPAL  CORPORATIONS. 

1.  A  contract  for  printing  and  binding  for 
the  corporation  of  the  city  of  New  York 
fifteen  hundred  copies  of  the  ''  City 
Charters,  with  Kent's  Notes,"  at  two 
dollars  for  each  copy,  is  within  §  12  of 
chap.  217  of  the  Laws  of  1853  (p.  410), 
and  if  not  made  as  that  section  requires, 
is  void.  McSpedon  y.  The  Mayor,  ^c. 
qfNew  York,  601 

2.  The  facts,  that  such  a  contract  is  made 
by  the  clerk  of  the  common  council, 
under  the  authority  of  a  resolution 
passed  by  that  body,  and  the  printing 
is  done,  and  the  copies  are  famished  to 
and  accepted  by  the  common  council,  do 
not  create  any  legal  obligation  upon  the 
corporation  to  pay  either  the  contract 
price,  or  what  the  copies  so  furnished 
are  reasonably  worth,  id. 


N 


NEGLIGENCE. 

1.  In  an  action  by  an  administrator,  Ac, 
of  a  person  killed  by  being  ejected  from 
the  cars  of  a  railroad  company,  to  re- 
cover damages  for  the  wrong,  the  ad- 
ministrator is  a  competent  witness  in  his 
own  behalf.  Sanford  v.  The  Eighth 
Avenue  R.  R,  Co,,  122 


2.  In  such  action,  the  facts  that  the  intea- 
tate  entered  the  car  intending  not  to 
pay  "fare,  and  that  he  refused  to  pay 
fare  or  leave,  and  resisted  the  effort* 
made  to  put  him  off  the  car,  do  not  of 
themselves  necessarily  constitute  that 
concurring  negligence  or  fault  which  da- 
feats  a  recovery,  id, 

3.  If  there  is  no  actual  negligence  of  tha 
decedent,  at  the  time  of  his  being  pat 
off,  to  which  his  injury  and  death  may 
in  fact  be  imputed,  the  company  is  lia- 
ble, id, 

4.  Where  the  negligence  of  two  parties 
using  the  public  highway  concurs,  and 
the  negligence  of  each  contoibutes,  to 
produce  collision  and  injury,  neither  can 
recover  damages  from  the  other  for  the 
injury  so  receiVed.  Owen  v.  The  Hud- 
son River  R,  R,  Co,,  329 

5.  When  the  negligence  of  one  of  ^e 
parties  consisted  in  carelessly  driving  sb 
stage  across  the  track  of  a  railroad, 
(laid  in  the  streets  of  a  city,)  in  front 
of  a  car  approaching  thereon,  the  fact 
that  such  car  was  not  famished  with  pro- 
per brakes,  and  could  not  therefore  be 
promptly  stopped,  only  creates  a  ease 
of  concurring  negligence  of  both  par- 
ties, producing  collision  and  injury,  and 
the  railroad  company  are  not  liable, 

«l. 

6.  If,  therefore,  the  plaintiffs'  agent  and 
stage  driver  be  negligent  on  his  part,  in 
carelessly  crossing  a  railroad  traek,  and 
receives  injury  by  a  collision  thereon 
with  a  car,  it  is  erroneous  to  instmet 
the  jury,  that  if,  when  the  driver  of 
the  car  saw  the  driver  of  the  stage  at- 
tempting to  cross  the  track,  the  ear 
driver,  by  ordinary  care,  could  have 
slackened  the  speed  of  his  car  if  the 
brakes  had  been  in  good  order,  so  as 
to  have  avoided  a  collision,  the  defend- 
ants are  liable,  id. 

7.  A  rail  company  is  bound  to  keep  its 
cars  in  good  and  safe  working  order, 
and  is  also  bound  to  cause  them  to  be 
driven  in  a  careful  manner;  and  if ,  in 
either  particular,  they  are  negligent, 
they  are  liable  to  any  one  who,  with- 
out concurring  or  contributing  negli- 
gence on  his  part,  is  injured  thereby, 
but  to  no  others ;  and  it  makes  no  differ- 
ence in  which  of  those  particulars  the 
negligence  of  the  railroad  company  con- 
sists, or  even  that  they  are  negligent  in 
both  respects,  id, 

8.  In  an  action  to  recover  damages  on  an 
allegation,  and  where  the  plaintiff  tea- 
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tilles  thai,  while  itandtng  in  a  railroad 
car  belonging  to  defen<£knt8,  being  a 
passenger  therein,  another  of  defend- 
ants' cars  was  negligently,  and  so  vio- 
lently propelled  against  it,  that  plain- 
iiff  wap  suddenly  flung  headlong  through 
the  oar,  and  injured — it  is  not  error  in 
the  judge  to  refuse  to  charge,  that  if 
the  jury  believe  that  the  injury  was 
not  caused  by  the  oar  in  which  the  plain- 
tiff stood  being  collided  against,  ''as 
testified  to  by  him,"  then  he  ie  not  en- 
titled to  recover,  even  though  the  de- 
fendants have  given  evidence,  ''from 
experience  and  the  laws  of  motion," 
tending  to  show  that  such  a  coUiBion 
would  throw  a  person  backward  instead 
of  forward ;  there  being  evidence,  other- 
wise uncontradicted,  that  the  plaintiff 
was  in  fact  thrown  forward  by  the  col- 
lision and  iigured.  Pollard  v.  N*  Y, 
fy  New  Haven  R.  R,  Cc^  437 

9.  An  instruction,  that  if  the  jury  be- 
lieve it  imposssble  that  the  injury  could 
have  been  occasioned  in  the  manner 
stated  by  the  plaintiff,  he  could  not  re- 
cover ;  but  that  it  was  not  essential  to 
his  right  to  recover,  that  the  injury 
should  have  occurred  precisely  as  he  al- 
leged —  it  was  enough  that  he  was 
thrown  down  and  injured  by  the  col- 
lision, by  the  negligence  of  the  company, 
without  fault  on  his  part,  is,  in  sub- 
stance, correct,  and  a  full  and  just  re- 
sponse to  the  requested  instruction,  id. 

10.  It  is  not  error  to  refuse  to  charge, 
that  the  plaintiff  could  not  recover,  if 

•  the  jury  believe  that  the  rule  of  the 
company  was  that  the  passengers  who 
purchased  tickets  and  took  the  train  at 
26th  street,  (the  place  where  plaintiff 
bought  his  ticket  and  took  the  cars,) 
should  take  seats  in  the  oars  which 
went  from  there;  and  that  this  was 
generallv  known  to  passensers  from 
there ;  that  there  was  room  for  him  in 
the  car  which  went  from  there,  and  that 
he  might  have  taken  a  seat  in  such  car, 
and  that  instead  of  taking  such  car,  he 
went  into  the  car  (which  had  come  from 
Canal  street,)  where  he  says  he  was 
standing  when  he  was  thrown  down; 
even  though  the  defendants  have  given 
evidence  of  such  a  rule  and  practice, 
the  plaintiff  having  testified,  without 
oontmdietion,  that  "he  found  the  car 
starting  from  2Ath  street  to  be  full,  and 
could  get  no  seat,,  and  there  was  no 
other  car  there,"  and  it  being  conceded 
that  such  rule  was  neither  printed  nor 
communicated  to  the  public,  id, 

11.  Where  a  person  employs  another  to  do 
a  piece  of  work,  and  the  one  so  em- 
ployed does  it  by  his  own  workmen. 


using  his  own  discretion  •«  to  the  man- 
ner of  doing  it,  having  exclusive  con- 
trol of  the  matter,  and  a  third  person 
is  injured  while  the  work  is  in  progress, 
by  the  careless  manner  in  which  it  is 
done,  the  contractor  and  his  servants 
guilty  of  the  neglisence  are  alone  liable 
for  the   injury.     O^Rourkt  v.  Hart^ 

511 

12.  It  makes  no  difference,  in  such  a  case, 
that  the  work  done  consists  in  altering  a 
public  street.  When  the  work  to  be  done 
cannot  itself  be  dangerous  to  others,  un- 
less it  becomes  so  by  the  dangerous  or 
unskillful  manner  of  executing  it,  and  is 
done  by  one  contracting  to  do  it,  and 
having  exclusive  control  of  the  men  em- 
ployed, and  injury  results  from  such  un- 
skillfulness,  the  remote  principal  is  not 
liable.  The  liability  is  confined  to  the 
persons  guilty  of  the  negligence,  and  to 
their  prbicipal,  id, 

13.  In  an  action  by  plaintiffs  (occupants 
of  the  first  fioor  and  basement  of  a  store 
in  New  York  city)  to  recover  for  dam- 
ages to  their  goods,  caused  by  an  over- 
flow of  Croton  water  in  the  third  story 
of  the  store  at  night,  and  it  appearing 
that  W.  D.  0.  A  Co.  hired  and  occupied 
all  above  the  first  story,  and  that  the 
defendants,  by  their  permission,  occu- 
pied a  part  of  the  third  story  under  an 
agreement  to  leave  at  night  before  W. 
D.  C.  A  Co.  did,  and  not  to  enter  in  the 
morning  until  opened  by  them,  and  that 
the  defendants  conformed  to  such  agree- 
ment, the  plaintiffs  cannot  recover  of 
the  defendants  by  mere  proof  that  the 
faucet  in  the  third  story  was  negligently 
left  open,  and  damage  ensued;  they 
must  prove  that  it  was  left  open  by  the 
defendants' negligence.  Moorcr.  Ooe^ 
del,  69  L 

14.  There  is  no  proof,  on  such  a  state  of 
facts,  that  the  negligence  was  the  de- 
fendants' negligence,  id. 

15.  It  appearing  that  there  were  stop- 
cocks in  the  cellar  to  shut  off  the  water 
at  night,  and  it  being  proved  that  W.  D. 
C.  A  u6.  bad  been  in  the  babit  of  sending 
their  porter  to  shut  off  the  water  every 
night,  as  there  had  previously  been  an 
overflow,  whereupon  the  plaintiffs  ob- 
jected to  the  porter's  going  through  their 
premises,  and  thereupon  W.  D.  C  A 
Co.  saw  Mr.  Stowell,  one  of  the  plain- 
tiffs, told  him  "  they  were  uneasy  about 
the  water,  and  wanted  it  shut  off  at 
night,"  and  Mr.  S.  "said  he  would 
see  to  it  and  have  it  turned  off  himself," 
but  neglected  to  do  so  on  the  night  in 
question ;  held  that  the  plaintiffs  could 
not  recover,  id» 
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16.  Held  ftlfo,  that  their  negligenee  eon- 
tribnted  to  produce  the  injury,  and  wan 
a  proximate  and  not  a  remote  caiue  of 
it,  id. 


PAYMENT. 

See  Bills  of  Ex6havoe  asd  Pbo- 
icissoRY  Notes,  4. 
Corporations,  4r-7. 
Shippiho,  10. 


PLEADINGS. 

1.  What  answers  or  defenses  forming  parts 
of  an  answer,  and  what  matter  in  an 
answer  or  defense  forming  part  thereof, 
or  of  a  defense  therein,  may  be  treated 
as  irrelevant,  and  what  are  sham  and 
friroloas,  considered  by  IIoffmait,  J. 
The  President  of  The  Lee  Bank  r. 
KiUhingH,  664 

2.  The  Oode  permits  any  material  allega- 
tion of  a  complaint  to  be  put  at  issue  by 
an  answer  that  the  defendant  has  no 
knowledge  or  information  thereof  suf- 
ficient to  form  a  belief  as  to  its  truth. 
Livingston,   Receiver    v.    Hammer, 

670 

3.  When  any  material  allegation  of  a  com- 
plaint is  thus  oontroTcrted,  the  answer 
cannot  be  treated  as  frioYolous  or  held 
bad  on  demurrer,  merely  because  such 
allegation  is  of  the  recoyery  of  a  judg- 
ment, or  of  some  other  fact,  the  truth 
X)f  which  can  be  ascertained  by  inquiry, 

id. 

4.  If  the  answer  is  beliered  to  be  $ham, 
the  remedy  is  a  motion,  on  affidavit,  to 
strike  it  out  as  sham,  id. 

6.  An  answer  is  not  frivolous,  merely  be- 
cause it  denies  the  several  allegations 
of  a  complaint  conjunctively,  instead  of 
disjunctively,  id. 

6.  Where,  in  an  action  on  an  undertaking 
given  in  an  action  of  claim  and  delivery, 
to  procure  a  return  to  the  defendants  of 
property  taken  from  them  in  such  ac- 
tion, the  complaint  alleges  '^  that,  on  or 
about  the  21iit  day  of  January,  A.  D. 
1860,  judgment  was  duly  rendered  and 
docketed  in  favor  of  the  plaintifif  against 
the  defendants  therein  for  $612.64, 
damages  and  costs,         *         *        and 


the  said  judgment  nowremahis  of  rteaedm 
outstanding  and  wholly  unpaid,  not  va- 
oated  or  otherwise  diaeharged;"  an  an- 
swer which  merely  allies  that  defend- 
ant "has  no  knowledge  or  information 
sufficient  to  form  a  belief  whether  judg- 
ment was  entered  on  the  21st  of  Janu- 
ary, 1860,  in  said  action,  *  * 
for  said  sum  of  $612.64  damages  and 
ooets,*'  is  frivolous,  id, 

7.  Though  not  entered  on  the  21  st,  it  may 
have  been  entered  (and  the  answer  does 
not  deny  that  it  was  entered,)  ois  or 
about  that  dayy  (which  is  the  allega- 
tion in  the  complaint,)  and  remain  of 
record,  in  full  force ;  unpaid,  and  in  no 
way  vacated  or  otherwise  discharged, 

id. 

8.  It  is  not  essenial  to  a  right  of  aetion 
on  such  an  undertaking,  that  an  exeou- 
tion  has  been  issued  on  the  alleged 
judgment,  and  returned  unsatisfied^  id. 

See  CoxvoH  Cabbiebs,  (,  6. 
Evidence,  1,  2,  3. 
guabavtt,  3-5. 

MOBTOAflB,  4. 

When  they  may  be  treated  as  affidsTits, 
ante^  637. 


PRACmCB. 

Affidavits^ 

Answers. 

Appeals, 

Attachments, 

Costs. 

Demurrer  (frivolous). 

Injunctions. 

8.  Judgment  (under  §  385  <tf  fJU  Code), 

9.  'Misnomer  of  D^fend&nt. 
New  TriaL 
Parties. 
Reference. 
Referee*s  Report. 
Trial. 


1. 
2. 
3. 
4. 
5. 
6. 
7. 


10. 
11. 
12. 
13. 
14. 


PRACTICE. 


1.  Affidavits. 


When  pleadings  may  be  treated  as, 
ante,  637. 

2.  Answers. 


Irrelevaht  ahd  Sham,  ante,  664, 
685. 
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8.  AfpBaU, 

1.  When  an  appeal  is  mored  in  iti  order 
on  the  calendar,  the  oonrt  will  presume 
that  the  case  therein  has  been  settled, 
unless  moTed  to  interfere,  on  affidarits 
allennff  the  eontrary.  FroMt  ▼.  SmUh^ 

108 

2.  On  appeal  from  a  judgment  entered  on 
the  report  of  a  referee^  the  appellant 
may  be  heard  on  exoeptions  taken  to 
the  referee's  conclnsions  of  law  npon  the 
facts  fonnd,  although  the  printed  ease 
does  not  contain  any  of  the  evidenoe, 

id. 

8.  But,  in  Buoh  ease,  he  cannot  be  heard 
upon  his  exceptions  to  the  findings  of 
fact.  It  must  be  assumed  that  they 
are  found  apon  competent  and  sufficient 
OTidence,  id, 

4.  Where,  on  appeal  from  a  judgment  on 
the  decision  of  a  referee,  the  case  states 
that  the  cause  was  submitted,  **  the 
counsel  for  the  defendants  admitting 
that  the  defendants  are  liable  for  the 
payment  of  a  bill,"  which  was  one  of 
the  bills  for  the  payment  of  which  the 
plaintiflf  claimed  to  recover,  the  defend- 
ants on  appeal  cannot  question  the  cor- 
rectness of  the  decision  of  the  referee 
allowinff  such  payment  to  the  plaintiff, 
althouj^  the  defendants,  after  *  such 
submission  of  the  cause,  handed  to  him 
written  points  assailing  the  plaintiff's 
daim  in  respect  thereto.  Kohl^r  r. 
Wright,  318 

• 

6.  An  order  made  by  a  judge  is  not  ap- 
pealable until  it  is  entered.  It  makes 
no  difference  that  there  is,  at  the  foot 
of  it,  a  written  direction  of  a  judge,  to 
enter  it.     WhUdiur  v.  De^fo$se,    678 

6.  Bat  where  an  appeal  has  been  argued 
without  any  objection  or  suggestion  that 
the  order  has  not  been  entered,  the  oourt 
will  not  assume  that  it  has  not  been  en- 
tered; but  will  decide  the  appeal  on  its 
merits,  id. 

« 

7.  Whether  a  default  should  be  excused, 
and  the  sufficiency  of  the  excuse,  are 
matters  of  judicial  discretion,  and  the 
decision  of  a  judge  thereon  is  not  the 
subject  of  an  appeal^  id, 

8.  An  order  directing  a  reference  is  ap- 
pealable, when  made  in  a  case  where  a 
referenoe  is  not  authorised  by  law,    id. 

9.  An  order  of  referenoe  will  be  treated, 
on  appeal,  as  haying  been  made  compul- 
iorily,  where  it  recites  that  the  motion 


was  opposed,  and  there  is  nothing  in  the 
papers  showing  that  it  was  assented  to> 
although  the  order  contains  directions 
affecting  the  proceedings  otherwise  than 
by  referring  the  cause,  id. 

See  FRAunuLBNT  Conybtahcbs,  7, 8. 
Gdabaiitt>  0. 


4.  AttackmeiU9, 
See  AvTB,  141. 

6.  Cost9, 

1.  Where  averdict  is  contrary  to  eyidence 
and  the  law  of  the  case,  as  declared  to 
the  jury  by  the  court  at  the  trial,  a  new 
trial  will  be  granted,  and  the  costs  of 
the  former  trial  ordered  to  abide  the 
OTont.    Jaeob9ohn  v.  Belmont,         14 

2.  Where,  in  a  suit  against  seyeral  de- 
fendants, they,  in  good  faith,  and  for 
sufficient  cause,  appear  and  defend  by 
different  attorneys,  and  succeed  in  the 
action,  each  attorney  is  entitled  to  a  full 
bill  of  costs.  The  Bridgeport  F.  4*  M. 
Int.  Co,  Y.  WilBon,  699 

3.  Though  the  action  be  on  an  indemnity 
bond  executed  by  three  as  principals, 
they  being  at  the  time  partners,  and  by 
the  fourth  as  a  surety,  the  facts  that  at 
the  time  of  suit  brought  the  partnership 
had  been  dissolved,  and  one  of  the  part- 
ners was  not  on  speaking  terms  with  the 
other  two,  is  a  sufficient  excose  for  such 
partner  and  the  surety  appearing  sepa- 
rately, and  by  an  attorney  other  than 
that  of  the  other  two  partners,  espe- 
cially when  it  is  shown  that  they  so  ap- 
peared in  good  faith,  and  without  any 
intent  to  subject  the  plaintiff,  thereby, 
to  unnecessary  oosts,  id. 

See  Aktb,  p.  1. 

Attorney's  lien  for. 

Carpenter  v.  Sixth  Av»  R.  A.  Co,, 

1  Am.  L.  Reg.,  N.  S.,  410;  and 

note,  id.  419. 

6.  Demurrer,  (frivolous.) 

»    , 

Appeal  from  judgment  on.  , 
See  GuARAHTT,  6. 


7.  Injunctions, 

1.  An  injunction  can  only  be  granted 
where  it  appears  by  the  complaint  that 
the  plaintiff  is  ent^^led  to  the  relief  de- 
manded,  and  where,  abo,  it  appears  by 
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affidavit  that  snffieient  grounds  exist 
therefor.    FowUr  v.  Bum^^  637 

2.  The  affidavit  may  be  so  drawn,  by  a 
reference  to  the  complaint,  as  to  incor- 
porate its  allecrations  in  and  make  them 
a  part  of  it.  When  so  drawn,  and  soffi- 
oient  to  authorise,  and  an  injnnotion  is 
granted  thereon,  it  is  granted  on  an  affi- 
davit. It  is  a  misuse  of  words  to  say, 
in  such  a  case,  that  it  is  granted  on  a 
verified  complaint,  though  the  affidavit 
be  merely  a  verification  of  the  com- 
plaint, in  the  form  prescribed  by  the 
Codty  id, 

5.  A  defendant  may  move  to  vacate  it 
either  upon  the  complaint  and  affidavits 
on  which  it  was  granted,  or  upon  affida- 
vit$  on  his  part,  with  or  without  answer, 

id, 

4.  If  he  move  upon  papers  other  than 
those  upon  which  it  was  granted,  it  is 
indispensable  that  he  move  on  affida- 
vits, id. 

6.  If  he  has  put  in  answer,  so  verified, 
whether  by  the  usual  verification,  or  by 
a  separate  formal  affidavit  annexed  to, 
and  by  reference  incorporating  the  ans- 
wer and  its  iJlegations  into  the  affidavit, 
8o  as  to  make  them  part  of  the  affidavit, 
and  he  moves  upon  the  answer,  thus 
verified,  to  dissolve  the  injunction,  he 
moves  upon  affidavit,  and  the  plaintiff 
may  oppose  the  motion  by  affidavits  in 
addition  to  those  on  which  the  injunc- 
tion was  granted,  id, 

6.  An  injunction  cannot  be  granted  on  an 
unverified  complaint ;  and  one  issued 
upon  sufficient  grounds  cannot  be  vaca- 
ted by  an  unverified  answer,  id, 

7.  The  denials  and  allegations  oontained 
in  it,  in  order  to  enable  a  defendant  to 
move  upon  it  to  dissolve  an  injunction, 
must  be  so  authenticated  by  a  positive 
oath,  as  to  make  them  in  substance  and 
effect  part  of  the  affidavit  which  authen- 
ticates them,  id, 

8.  When  the  defendant  moves  to  dissolve 
npon  an  answer  thus  authenticated,  he 
moves  upon  an  affidavit  within  the 
meaning  of  the  Code;  and  the  motion 
may  be  opposed  by  new  affidavits  on  the 
part  of  the  plaintiff,  id. 

9.  This  is  so,  whether  the  answer  merely 
denies  all  the  allegations  of  the  com- 
plaint, or  in  addition  to  that,  contains 
new  matter,  id. 

10.  A  complaint  and  Aswer  are  pleadings, 


and  whether  verified  or  not,  perfomt 
offices  as  such.  But  they  are  none  the 
less  affidavits  and  entitled  to  be  used  as 
such,  when  their  allegations  are  in  saeh 
form,  and  are  so  verified,  that  by  the 
verification  the  truth  of  tiie  allegiUions 
is  positively  affirmed,  id. 


11.  A  defendant  will  not  be 
from  prosecuting  a  business,  to  an  inter- 
est in  which  he  has  agreed  to  admit  the 
plaintiff  at  a  future  day,  (vis :  January 
1,  1864,)  merely  because  the  defendant 
insists  that  he  is  prosecuting  it  solely 
on  his  own  account,  and  that  when  that 
day  arrives  the  plaintiff  will  not  have 
any  right  to  participate  in  snch  {Hnofita. 
Rcdficld  V.  MiddUton,  649 

12.  The  fact  that  the  defendant  is  insol- 
vent furnishes  no  ground,  in  such  a  case, 
for  an  injunction,  it  not  appearing  that 
his  circumstances  hf  ve  chsjtged  since  tfaa 
alleged  agreement  was  made,  id., 

13.  An  injunction,  pendente  lite,  should 
not  be  granted  on  light  grounds,  nor  in 
doubtful  cases,  id* 

14.  Where  the  right  is  not  clear,  or  the 
danger  great,  or  the  apprehended  mis- 
chief irreparable,  the  injunction  should 
not  be  granted  until  the  rights  of  the 
parties  are  ascertained  and  settled  upon 
full  proof  on  the  final  hearing  and  the 
right  to  it  is  established,  id. 

8.  Judgment,  (under  §  385  of  the  Coda.) 

1.  Where,  pending  an  action  at  Issue 
against  several  persons  as  makers  and  in 
dorsers  of  two  promissory  notes,  amount- 
ing to  the  principal  sum  of  ^,800^  a 
written  agreement  is  made  between  the 
plaintiff  and  certain  of  the  defendants, 
by  which  nine  promissory  notes  for  the 
sum  of  $200  each,  payable  at  intervals 
of  three  months,  were  given  and  ac- 
cepted for  the  notes  in  suit,  and  sneh 
defendants  were  to  serve,  and  aid  serve 
an  offer,  in  writing,  withdrawing  their 
answers  and  allowing  judgment  to  be 
taken  against  them  '*  for  $1,973.60, 
without  costs,  subject  to  the  covenant 
for  a  stay  of  proceedings,"  oontained  in 
said  written  agreement,  to  the  effect 
that  the  plaintiff  would  not  enter  judg- 
ment on  said  offer  until  after  sixty  days 
from  the  maturity  of  cither  of  mild  notes 
and  a  failure  to  pay  it,  and  where,  upon 
a  failure  to  pay  the  fourth  of  said  nine 
notes  within  sixty  days  after  its  matu- 
rity, the  plaintiff  entered  up  a  judgment 
on  said  offer  for  the  sum  of  $1,600.80, 
and  issued  execution  thereon;  held,  that 
the  judgment  was  unauthorised  and  ir- 
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regnUr,  and  should  be  set  uide.  Pinek- 
iMyy.  ChiUU,  660 

)•  That  the  885th  section  of  the  Code  does 
not  provide  for  entering  a  judgment 
upon  an  offer,  unless  it  be  nnoonditional, 
and  leaves  no  facts  to  be  ascertained  and 
determined,  to  anthorise  the  entry  of 
ajodgmenty  id. 


9.  Miinom^r  qf  D^endant, 

1.  Settled  practice  does  not  permit  a  de- 
fendant to  set  aside  a  summons,  on  mo- 
tion, on  aooonnt  of  his  being  misnamed 
therein.    MilUr  ▼.  SUttiner,         692 

2.  His  remedy,  when  entitled  to  any  re- 
lief, is  a  plea  in  abatement,  id, 

3.  If  the  plaintiff  is  ignorant  of  his  true 
name,  and,  before  snit  brought,  in- 
quired of  him,  and  the  information  is 
refused,  and  the  plaintiff  is  unable  to 
aseertain  it,  he  may  sue  him  by  any 
name,  and  on  discovering  his  true  name, 
the  pleading  or  proceeding  may  be 
amended  accordingly^  id. 


10.  New  Trial. 

1.  Where,  in  an  action  to  recover  damages 
for  an  injunr  caused  by  the  alleged  neg- 
ligence of  the  defendaiit,  the- jury  find 
for  the  plaintiff  and  assess  his  damages 
at  only  six  cents;  and  the  uncontra- 
dicted evidence  is,  that  the  plaintiff  was 
so  much  injured  that  he  remained  in- 
sensible through  the  day;  that  he  did 
not  use  his  feet,  or  hardly  know  that  he 
had  any  feet  for  ten  or  twelve  days,  and 
was  laid  up  nearly  five  months,  confined 
most  of  the  time  to  his  house — the  ver- 
dict will  be  set  aside  as  contrary  to  evi- 
dence. Robbins  v.  The  Hudson  R,  R. 
R,  Co,,  1 

2.  Where  a  verdict  is  set  aside  as  contrary 
to  evidence  and  the  chaxge  of  the  judge, 
the  costs  of  the  former  trial  will  be  or- 
dered to  be  costs  in  the  cause  and  abide 
the  event,  id, 

8.  The  report  of  a  referee,  like  the  verdict 
of  a  jury,  .in  a  case  of  conflicting  evi- 
dence, is  conclusive,  as  to  questions  of 
fact.    Hoogland  v.  Wight,  394 

4.  A  motion  on  a  case  for  a  new  trial,  can- 
not be  made,  as  a  matter  of  right,  after 
judgment  perfected.  Gurney  v.  Smith- 
son,  396 


5.  In  a  case  of  eonflieting  testimony,  nei- 


ther  party  is  entitled  to  an  instruction 
to  the  jury,  founded  on  the  assumption 
that  the  testimony  of  either  of  the  wit- 
nesses is  to  be  treated  as  accurate,    id, 

6.  A  party's  right  to  instruction  is  limited 
to  undisputed  facts;  or  to  a  hypothe- 
tical statement  of  facts  which  it  is  left 
to  the  jury  to  determine  upon  the  evi- 
dence, id, 

7,  Where  there  is  conflicting  evidence 
upon  a  material  question,  and  it  is  with- 
drawn from  the  jury,  and  a  verdict  taken 
subject  to  the  opinion  of  the  court,  at 
general  term,  a  new  trial  will  be  ordered. 
Chambers  v.  Grantzon,  414 

8;  It  is  irregular  to  take  a  verdict,  sub- 
ject to  the  opinion  of  the  court  at  gen- 
eral term,  where  the  ease  presents  ques- 
tions of  fact,  to  be  ascertained  from 
contradictory  or  uncertain  evidence,  id, 

9.  Where  the  facts  formally  found  by  a 
referee  authorise  the  judgment  he  or- 
ders, it  will  not  be  reversed  merely 
because  his  report  does  not  formally  dis- 
pose of  all  the  issues,  where  there  is  no 
evidence  in  the  case  which  warrants  a 
finding  of  any  of  the  issues  not  formally 
passed  upon,  in  favor  of  the  appellant. 
Alger  V.  Raym^ind,  418 

See  Fbaudulxht  Cohybtascis,  7,  8. 


'  11.  Parties. 

1.  A  mere  agent  cannot  pmeeoute  a  snit 
in  his  own  name  for  the  benefit  of  his 
principal.  Redfield  v.  Middleton,   649 


13.  Rtferenee. 

1.  To  authorise  the  ordering  of  a  refer- 
enoe  compulsorily,  it  must  appear  from 
the  papers  on  which  it  was  granted,  that 
some  or  one  of  the  issues  will  require  the 
examination  of  a  long  account.  Whit' 
aker  v.  Des/osse,  678 

2.  Where  there  is  conflicting  evidence  be- 
fore the  court  as  to  that  point,  the  de- 
cision is  final,  and  cannot  be  reviewed, 

id. 

3.  Where  the  only  evidence  is  an  affidavit 
that  the  action  is  brought  to  recover  the 
sum  of  $162  for  goods  sold  and  delivered, 
enough  is  not  shown  to  confer  authority 
to  make  the  order,  id. 

See  Appeals.    * 
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18.  Rtftrw^M  R€p&rt. 
See  Pbactics>  Nwf  Trial. 

14.  Trial. 

lUght  of  a  party  on,  to  instraetions  in  ro« 

gard  to  oollateral  facts,  353. 
Bight  of  a  party  to  infitmotionfl,  where  the 

eyidenoe  is  oonflicting,  896. 


PRINCIPAL  AND  AGENT. 

1.  Where  the  oomplaint  in  an  action  on  a 
charter  party  avers,  and  the  answer  ad- 
mits, that  the  master  of  the  vessel  hy  a 
charter  party  chartered  her  to  the  Re- 
pnhlio  of  Peru,  and  the  charter  party 
itself  pnrporte  to  he  made  between  said 
master  on  one  part,  and  <<  F.  Bareda  A 
Brother,  (the  defendants,)  acting  agents 
for  the  Peruvian  Government,  on  the 
other  part,"  the  defendants  are  not  per- 
sonally liable  to  pay  the  freight  dae 
nnder  the  charter  party,  notwithstand- 
ing they  were,  as  soch  agents,  consign- 
ees of  the  cargo ;  and  had  in  tbe^r  hands 
moneys  and  means  of  the  republic,  pro- 
vided for  the  payment  of  the  charter 
moneys.    AU^n  v.  Bareda,  204 

2.  The  Republic  of  Peru  is  the  charterer 
of  the  vessel  and  alone  liable  for  the 
freight,  in  so  far  as  liability  to  pay  it 
rests  on  the  provisions  of  the  charter 
party  and  the  obligations  which  it  im- 
poses, id, 

3.  In  such  ease  where  the  freight  stipu- 
lated in  the  charter  party  was  $10  per 
ton,  and  an  indorsement  was  subse- 
quently made  reciting  that  such  vessel 
being  within  a  specified  treaty  with  the 
Government  of  U.  S.  A.,  the  frieght 
should  be  $20  per  ton;  if  in  fact  the 
ressel  was  not  embraced  within  the  pro- 
visions of  such  treaty,  the  indorsement 
Is  without  consideration  and  void,  and 
such  agento  having  paid  the  $16  per  ton, 
are  not  further  liable.  (Per  Bobxbt- 
BOK,  J.)  id. 

4.  Where  goods  are  sold  by  a  brck$r  with- 
out diseloeing  his  principal,  the  pur- 
chaser, when  sued  by  the  principal  for 
the  price,  cannot^set-off  a  debt  due  to 
him  from  the  broker.    Blia9  v.  BliaSy 

389 

5.  Where  a  sale  is  made  by  a  factor,  the 
purchaser,  as  a  general  rule,  may  set- 
off a  debt  due  to  him  from  the  factor, 

id. 


6.  But  even  where  the  sile  is  made  by  a 
factor,  if  the  purchaser  know  or  ham 
reason  to  believe,  that  the  factor  is  not 
the  owner  of  the  goods,  but  is  acting  in. 
the  sale  in  question  as  broker  or  agent 
of  the  owner,  the  purchaser  caBBot  set- 
off a  debt  owing  to  him  by  the  factory 

id. 

See  Mi72(iciPAL  CdbPOSATioirs. 
Nbgliqexce,  11,  12. 


PROTEST. 

When,  and  how  notioe  of,  most  be  Mrred^ 
ante,  466. 


B 


RATIFICATION. 

1.  The  plaintiffs  sold  and  delivered  to  one 
P.,  in  New  York,  1,897  barrels  of  flour, 
and  P.  oonsigned  the  flour  to  defend- 
wato,  in  Liverpool,  for  sale,  through  de- 
fendanU'  house  in  New  York,  receiving 
advances,  thereon,  and  on  other  flour 
similarly  oonsigned,  amounting  in  all 
to  8,164  barrals. .  The  plaintiffs  claim-  ^ 
mg  that  the  flour  bad  been  sold  to  be 
paid  for  in  cash  on  delivery,  and  on  P.*s 
representation  that  the  defendants  were 
to  advance  cash  for  the  same,  and  on 
other  ropresentetions  of  P.  alleged  to 
be  fraudulent;  with  knowledge  of  all 
the  facts,  and  after  the  defendants  had 
refused  to  pay  any  part  of  the  price  due 
from  P.  tb  the  plaintiffs,  accepted  an 
order  drawn  in  their  favor  by  P.  on  the 
defendants,  (which  order  was  accepted 
by  the  defendants,)  and  directed  them 
to  pay  to  the  plaintiffs  the  proceeds  of 
sales  of  the  8,164  barrels  of  flour,  after 
deducting  defendants'  advanoes  and 
their  charges,  to  the  amount  of  $10,- 
115.12,  P.  stipulating,  in  writing,  at 
the  foot  of  the  order,  that  no  farther 
advances  should  be  made  to  him.  Three 
days  thereafter  the  plaintifb  sued  out 
an  attachment  against  P.  on  contract, 
with  a  view  to  get  the  Liverpool  pro- 
ceeds, and  charged  in  their  affidavits 
that  they  sold  and  delivered  the  goods 
to  P.,  on  his  promise  to  pay  oash  on  the 
delivery.  The  defendante  subsequently 
sold  the  8,164  banrels  of  floor,  and  paid 
the  proceeds,  over  the  specified  amount 
of  advances  and  eharges,  to  the  plain- 
tiffs, who  accepted  the  same,  and  gave 
a  receipt  therefor,  expressed  to  be  **  in 
fuU  of  proceeds  of  sales  of  flour,  as  per 
your  acceptance  of  P.'i  order  in  our 
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fftTor."  BdW,  ikftt  tli«  pUintilb  ooald 
not  snbfeqnently  maintalii  an  notion 
ngsinst  the  defondnnts,  oither  for  a  oon- 
▼onion  of  the  floor  by  renson  of  their 
having  eold  ity  or  to  reooTer  the  moneyi 
obtai^  for  It,  as  for  lo  nnoh  money 
had  and  reoeived  by  the  defendants  to 
the  plaintifb'  |ue.  WiUMt  r.  BicA- 
ordMny  670 

« 
See  AxTB,  14. 


BBCOUPMBKT. 
Bee  SHXppixoy  9. 

EBMEDIES. 

BiTeet  of  an  election  between  inoontistent 
ones,  and  going  to  judgment,  on  the 
rights  of  w  parties  so  electing,  onts, 
611. 


6ALS8. 
By  broker  ^  fiaotor,  €mt^  889,  579. 

8BT-0FB. 
See  GiTABAJiTTy  iy  and  a/nJU^  839. 

SHIPPING. 

1.  Where,  by  the  terms  of  a  ebarter  par- 
ty, it  is  proTided,  that  the  deliyery  of 
the  eargo  at  the.port  of  diseharge,  shall 
be  *'  aMording  to  enstom  and  the  bills 
of  lading;"  and  that  flreight  vpon  de- 
Uvery,  shall  be  paid  at  a  spedfied  prioe 
for  eaeh  one  hundred  pounds  net  costom 
honse  weight;"  and  that  demnirage 
shall  be  paid  at  the  rate  of  fifty  dollars 
per  day,  for  erery  day's  nnauthorlied 
delay;  a  eonsignee  of  the  goods  under 
bills  of  lading  whiob  declare  that  they 
are  to  be  delirered  to  him,  '<he  pnying 
freight  for  the  said  goods,  as  per  ehartet 
narty,"  if  he  reoeiye  the  goods  with 
knowledge  of  the  terms  of  the  charter 
narty  and  of  the  bills  of  lading,  is  lia- 
ble to  pay  any  sum  which,  by  uie  char- 
ter party,  may  become  payable  at  the 
port  of  diseharge  by  reason  of  an  un- 
authorised delay  of  such  consignee,  to 
aoeept  a  diseharge  and  deliTcry  of  the 
goods  so  consigned  to  him,  even  though 
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he  be  not  named  in  snid  charter  pa1igtj>'c>» 
as  a  party  thereto.    Mor9$  t.  PcsaiU 
BrotMr9y  199 

5.  As  a  general  rule,  all  the  owners  of  a 
▼essel  who  assent  to  the  employment  of 
the  Tcssel,  and  share  the  proceeds  of 
■neh  employment,  are  ^rinuk  faciB  lia- 
ble for  repairs  and  supplies  to  the  yes- 
sel,  and  for  the  wages  of  the  seamen 
while  the  yessd  is  employed  for  their 
benefit.    MokUr  t.  Wright,  818 

8.  Where,  in  such  case,  the  master  of  a 
yessel,  by  the  express  direction  of  one 
>of  such  part  owners,  pays  a  sum  of 
money  to  satisfy  the  claims  of  seamen 
for  their  wages  on  a  yoyage  immediately 
preceding  that  for  which  such  master  is 
employed — which  daim  another  part 
owner,  who  was  captain  on  such  pre- 
yious  yoyage,  states  to  be  correct — the 
master  making  such  payment  is  entitled 
to  reooyer  the  sum  so  paid,  in  an  action 
agdnst  all  the  owneia^  id. 

4.  Keither  the  cUdm  of  the  seamen,  nor 
of  the  master  making  such  payment, 
can  *be  defeated  by  proof  of  a  private 
arrangement  between  such  owners,  that 
the  wages  should  be  paid  out  of  the 
share  of  the  earnings  belonging  to  the 
part  owner  who  was  captain  on  such 
preyious  yoyage^  id, 

6.  l%e  master  of  a  yessel,  who  rigns  a  bill 
of  lading  by  which  he  acknowledges  the 
receipt,  on  board,  of  goods,  of  a  desig- 
nated Idnd  and  a  speoOled  quantity,  and 
agrees  to  deliyer  the  same  to  the  ship- 
per or  his  assigns,  on  payment  of  freight, 
at  a  specified  rate  per  ton,  is  boand  to 
deliyer  to  one  purchasing  the  goods  in 
tranHtu  and  taking  from  the  shipper, 
an  assignment  of  the  bill  of  lading,  in 
good  fMth,  and  relying '  thereon,  goods 
of  the  kind  so  designated,  and  the  speci- 
fied quantity  thereof.   Byrne  y .  Weik$, 

372 

6.  An  acceptance  of  goods  of  the  desig- 
nated kind,  but  lees  than  the  specified 
quantity  thereof,  i^ter  diseoyering  that 
there  are  mere  goods  of  one  desfgaated 
kind  and  less  of  another  on  board  than 
the  bill  of  lading  calls  for,  'but  the  same 
aggregate  qnanSty  in  all,  does  not  ab- 
solve tho  master  from  the  liability  con- 
tracted by  the  bilf  of  lading,  nor  impose 
upon  such  an  assignee  of  it  a  duty  to  . 
take  more  of  one  kind  or  accept  less  of 
another,  than  the  bill  of  lading  speci- 
fies, id, 

7.  Where,  in  such  a  case,  after  a  part  de- 
llyeiy,  the  master  refused  to  make  a 
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further  delivery,  nnless  the  Msi^ee 
would  aooept  a  delivery  of  all  the  goods 
on  board  as  a  performanoe  of  the  oar- 
rier*8  contract,  which  the  assignee  de- 
clined to  do,  and  the  master  thereupon 
sued  the  assignee  and  recovered  judg- 
ment for  the  whole  freight;  issued  ex- 
ecution thereon,  and  caused  the  goods 
remaining  on  board  to  be  levied  on  as 
the  defendant's  property,  and  to  be  re- 
moved and  stored,  and  they  were  subse- 
quently sold  by  the  depositary  to  satisfy 
his  claim  for  storage,  and  at  such  sale 
they  were  purchased  by  such  assignee  — 
the  master  thereby  loses  his  lien  on  the 
goods  so  levied  on  for  freight;  and  the 
assignee  obtaining  possession  as  such  a 
purchaser,  does  not  obtain  a  delivery 
under  the  bill  of  lading,  and  is  not  lia- 
ble for  the  freight  of  such  foods — they 
having  been  so  bought,  in  ignorance  of 
any  claim  or  lien  thereon  in  favor  of  the 
master  for  freight^  id. 

8.  That  judgment,  having  been  reversed, 
is  no  evidence  of  a  delivery  and  accept- 
ance of  all  the  goods  called  for  by  the 
bill  of  lading,  id. 

m 

9.  In  an  action  by  an  assignee  of  the  mas- 
ter's claim  for  freight,  where  the  assign- 
ment is  made  after  a  part  delivery  of 
the  cargo,  and  a  refusal  to  deliver  the 
residue  of  it;  the  assignee  of  the  bill 
of  lading,  may  deduct  from  the  amount 
of  the  freight  payable  upon  the  goods 
delivered,  the  value  of  the  goods  not 
delivered  pursuant  to  the  contract  con- 
tained in  the  bill  of  lading,  id, 

10.  In  a  suit,  by  one  part  owner  of  a  ves- 
sel against  another  part  owner,  to  re- 
cover the  aliquot  part  of  the  premium 
chargeable  to  the  latter  upon  policies 
effected  at  his  request  and  covering  his 
interest,  it  is  not  a  defense  that  the  pre- 
mium was  paid  by  the  negotiable  pro- 
missory notes  of  the  plaintiff,  which 
have  matured,  and  are  outstanding,  un- 
paid.   Hoogland  v.  Wight,  894 

11.  To  authorise  the  master  of  a  vessel, 
being  in  a  foreign  port,  to  make  a  sale 
of  her  which  will  be  valid  and  vest  a 
title  in  the  purohaeer,  there  must  be  such 
a  necessity  for  the  sale,  In  view  of  the 
expenditure  necessary  to  put  the  ship 
in  a  condiUon  to  bring  home  her  eaigo, 
and  the  means  of  making  needful  re- 
pairs, that  no  person  of  prudent  and 
sound  mind  could  doubt  that  a  sale  is 
the  only  way  of  preserving  for  the  own- 
ems,  or  insures,  any  part  of  her  value. 
Chambers  v.  Orantzon,  414 

12.  It  is  not  enough  that  the.maiter  aoted 


in  good  faith,  if  a  neeeanty  for  the  sale 
be  not  shown,  id. 


SPECIFIC  PERFORMANCE. 

See  Wills. 

STOCK. 

Liability  of  subscribers  for  the  stock  of 
a  corporation,  by  reason  thereof. 
See  Corporations. 

SUPERIOR  COURT. 

Jurisdiction  of. 

See  CoMMOir  Carrisrs,  4 

SURETY. 

1.  Where,  by  a  sealed  contract  between 
two  persons,  one  is  to  serve  the  other  in 
a  specified  business  for  a  term  of  years, 
at  a  fixed  sum  per  annum,  and  the  la- 
borer as  part  of  the  arrangement  gives 
a  bond  with  surety  to  the  employer, 
conditioned  for  the  performanoe  by  the 
laborer  of  the  contract  on  his  part,  and 
subseauently  a  verbal  contract  is  made 
and  acted  upon  between  the  employer 
and  laborer,  by  which  the  latter  is  to  re- 
ceive compensation  graduated  by  the 
amount  of  work  he  may  perform,  and 
this  is  done  without  the  knowledge  or 
consent  of  the  surety,  the  latter  is  dis- 
charged.    BagUyy.  ClathSf  V4 

2.  Where,  after  the  contract  has  been 
made  and  the  bond  executed  and  deliv- 
ered, the  employer  forms  a  partnership 
with  third  persons,  and  the  laborer,  by 
verbal  agreement  between  him  and  the 
firm,  contracts  to  serve  the  firm,  and 
pursuant  to  such  agreement  does  subse- 
quently serve  the  firm  for  nearly  two 
years,  upon  a  different  agreement  as  to 
compensation,  the  sealed  contract  and 
bond  are  thereby  abandoned  and  super- 
seded, and  no  action  will  lie  thereon  for 
an  alleged  breach  occurring  after  such  a 
term  of  service  under  the  new  arras^- 
ment,  td. 

3.  A  bond  (from  the  defendants  to  the 
plaintift)  with  a  condition  that  if  the 
plaintiffs  shall  pay  a  specific  sum  of 
money  as  therein  designated,  the  de- 
fendants will  <<  indemnify  and  save  harm- 
less, the  plaintiffs,  from  all  actions  and 
suits,  both  in  law  and  in  equity,  and 


INDEX 


Y23 


from  all  loss,  oost  and  damage,  by  rea- 
fion  of  the  payment  of  said  sum  of 
money  as  aforesaid,'*  is  an  indemnity 
against  actual  damage  only.  The 
Bridgeport  Fire'and  Marine  Ins.  Co, 
T.  Wilson,  427 

4.  A  suit  against  the  plaintiffs  by  a  third 
person  to  recoyer  the  same  moneys  and 
judgment  therein,  and  payment  thereof, 
no  notioe  of  the  pendency  df  such  suit 
having  been  given  to  the  defendants, 
do  not  per  se  establish  prima  facie,  a 
right  of  action,  against  the  defendants, 
on  such  bond,  ^  id. 

5.  A  judgment,  in  such  a  ease,  only  proves 
rem  ipsam,  as  against  the  indemnitors. 
It  is  not  even  prima  facie  evidence 
against  them,  of  the  facts  purporting  to 
be  established  by  it,  id. 

See  Ante,  664. 


TRADE  MARES. 

1.  No  dealer  in  any  commodity  has  a  right 
to  be  protected  by  injunction  in  the  ex- 
elusive  use  simply  of  a  name  by  which 
to  designate  it,  which  does  not  express 
its  origin,  ownership,  or  place  of  manu- 
facture or  sale,  but  merely  its  quality, 
kind,  texture,  composition,  ntility,  des- 
tined nse  or  class  of  consumers,  or  some 
other  attribute  which  it  has  in  common 
with  other  similar  oommodities.  Cor- 
win  V.  Daly,  222 

2.  So  held,  in  regard  to  the  designation 
of  gin  by  the  Urm  «  Club  House,''  it 
being  established  that  such  name  had 
been  long  in  use  as  designating  a  supe- 
rior kind  or  gin  used  in  such  establish- 
ments, id, 

3.  There  may  be  an  exdnsive  right  in 
names  expressing  qualities  or  attributes 
where  forming  part  of  a  device  peculiar 
to  the  mannfootarer  or  vendor  of  the 
artide,  •  id. 

4.  Whether  the  right  of  using  a  trade- 
mark, adopted  by  a  dealer  to  indicate 
his  own  commodities,  can  be  transferred 
to  another  so  as  to  enable  the  latter  to  re- 
strain a  third-person  who  has  previously 
used  the  same  trade-mark,  from  con- 
tinning  its  nse,  and  whether  the  appro- 
priation of  snoh  device  as  a  trade-mark 
can  be  continued  forever  by  constant 
assignments  of  it,   Quere?  id. 


5.  The  employment  of  particular  words  or 
insignia,  as  a  trade-mark,  mnst  be  con- 
fined to  the  place  where  they  are  used, 
and  its  exportation  to  other  places  can- 
not interfero  with  the  right  acquired  by 
others  previously  using  them  in  such 
places,  id, 

6.  The  case  of  Fetridge  v.  Merchant  (4 
Abb.),  commented  on  and  explained, 

id. 


u 


USTTRT. 

t.  A  written  contract  by  which  H.  agrees 
to  advance  to  B.. $1,600  <'  on  the  brig 
Sophia  *  *  loading  in  New 
York  and  bound  for  San  Francisco,"  and 
by  which  B.,  for  the  use  of  the  money, 
agrees  to  pay  to  H.  twelve  per  cent, 
commission  and  seven  per  cent,  interest, 
and  as  security  to  assign  to  H.  policies 
on  the  ship,  and  on  freight,  and  also  to 
make  a  bill  of  sale  of  the  ship,  is  usu- 
rious.   Braynard  v.  Hoppock,        157 

2.  In  a  suit  brought  to  obtain  a  re-assign- 
ment of  the  policies  and  brig,  and  ra- 
ce ver  the  moneys  collected  by  H.  on 
policies  assigned  to  him  pursuant  to  the 
agreement,  it  is  no  objeotion  to  the  right 
to  recover,  that  the  suit  was  not  com- 
menced until  mora  than  a  year  after  the 
policies  had  been  assigned  to  H,         id. 

See  Bills  of  Exchangb  ahd  Pbo- 

MISSOBT  NOTXS,  12. 


VENDOR  AND  VENDEE. 

See  MoRTOAGB. 
Ratificatioh. 


w 


WILLS 

Whera  one  W.  0.,  of  the  city  of  New 
York,  by  his  will,  dated  October  7, 1841, 
and  proved  June  14,  1842,  as  a  will  of 
real  and  personal  estate,  after  directing 
that  all  his  debts  and  funeral  expenses 
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be  ptid,  gftT«  all  the  mt  and  nfidne  of 
his  6Bt»te>  rasi  and  panonal,  to  hii  wife, 
E.,  during  her  natural  life,  with  power 
daring  her  life  to  make  leaees  of  the  real 
eitate,  with  the  oonevrrenee  of  the  act- 
ing exeeuton,  provided  the  leaeei  oom- 
menced  in  posseflsion  and  were  not  for 
more  than  twentj-one  years;  and  de- 
clared sneh  bequest  and  devise  to  be  in 
lieu  and  bar  of  all  dower  and  other  claim 
on  the  estate ;  and  then  authorised  the 
acting  ezeeutOTs  to  sell  all  or  any  of  the 
real  estate,  absolutely,  and  convey  it 
by  sufficient  deeds  to  the  purchasers,  and 
declared  tbat  after  the  ssle  his  said  wife 
should  have  the  same  interest  in  the  pro- 
ceeds of  the  property  sold,  as  she  had 
before  the  sale  in  the  property  itself; 
and  then  directed,  that  ''after  the  de- 
cease of  his  wife,''  one-third  of  his 
estate,  real  and  personal,  should  be  di- 
vided into  four  equal  parts,  and  gave 
one  of  these  four  parts  to  A.  N.  for  life, 
and  after  her  death  to  the  children  of  R. 
B.,  deceased;  one  to  8.  8.  for  life,  and 
after  her  death,  to  her  children ;  one  to 
M.  8.,  for  life,  and  after  her  death,  to 
her  children,  and  the  other  to  the  chil- 
dren of  said  R.  B. ;  and  then  disposed  of 
the  other  two-thirds  bv  giving,  **  sub- 
ject to  his  said  wife's  life  estate,"  one- 
sixteenth  of  said  two-thirds  to  his  bro- 
ther H. ;  one -sixteenth  to  the  children 
of  his  sister  H. ;  one-sixteenth  to  one 
W.  0.;  one  thirty -second  to.  J.;  one 
thirty-second  to  A. ;  and  one -sixteenth 
to  N.,  during  her  life,  and  after  ber  de- 
cease, to  her  children ;  and  by  then  giv- 
ing one-third  of  the  residue  of  his  estate 
to  M.,  ''absolutely,  forever,' subject  to 
hiB  said  wife's  life  estate,"  and  by  tben 
giving  all  the  rest  and  residue  of  his 
estate,  real  and  personal,  "subject  to 
his  said  wife's  life  estate,"  "  absolutely,, 
forever,"  "  one-seventh  thereof  to  each" 
of  seven  nephews  and  nieces  named  in 
the  will ;  the  said  will  then  declaring, 
that  "in  case  of  the  death  of  any  devisee 
or  legatee  before  me,  (the  testator,) 
unless  his  or  her  share  is  expressly  for 
life  only,  the  same  shalt  pass  to  his  or 
her  next  of  kin  as  personal  estate,  as  if 
such  devisee  or  legatee  had  received  the 
same  and  it  had  passed  from  him  or  her 
as  personal  estate  in  case  of  intestacy, 
but  free  from  his  or  her  debts.  Bvery 
devise  or  bequest  shall  be  considered  as 
vested,  as  personal  estate  at  my  decease, 
but  so  as  to  be  subject  to  any  prior  life 
estate  created  by  this  will,  and  not  to 
bear  interest  in  favor  of  any  party  nntU 
the  time  for  payment  to  such  party  ar- 
rives." Lastly,  it  appointed  the  testa- 
tor's wife,  S.,  executrix,  and  the  defen- 
dants, Stephen  B.  Hutchings  and  Abra- 
ham S.  Jones  executors  of>  said  will. 
The   last   two   alone   qualiiled.     The 


widow  of  the  testator  died  fleptember 
27, 1858. 

1.  Heldf  that  after  her  death,  the  aid 
executors  could  make  a  valid  eontraet 
for  the  sale  and  conveyance  of  real  estate 
of  whioh  the  testator  died  seised,  sod 
the  defendants  were  deereed  to  speeifi- 
oally  perform  a  eontiact  made  by  then 
with  said  executors,  on  the  lOth  of  Oc- 
tober, 1869,  for  the  purchase  of  a  panel 
of  such  real  estate.  Hutchinge  v.  Bali- 
win,  »6 

S.  The  testator,  R.R.,  by  his  last  wiU  and 
testament,  after  making  provision  for 
his  widow,  vod  having  at  the  date  there- 
of one  child,  B.  8.  R.,  after  sondry 
legacies,  bequeathed  the  rest  and  red- 
due  of  his  personal  property  to  his  exe- 
cutors, in  trust  for  the  use  of  his  daugh- 
ter, E.  8.  R.,  not  to  be  paid  to  ber  until 
the  age  of  34;  and  if  she  died  before 
that  time,  leaving  issue,  such  issae  to 
receive  the  same.  All  his  real  estate  he 
devised  to  his  daughter,  E.  S.  B.,  for 
her  natural  life,  and  after  her  death,  to 
the  child  or  children  she  might  leave, 
when  he  or  she,  or  they,  may  have  at- 
tained the  age  of  twtaty-one  years,  m 
fee,  with  authority  to  the  executors  to 
sell  and  to  lease  for  a  term  not  exceed- 
ing 31  years. 

He  then  provfded  that  in  ease  he 
should  have  any  other  child  or  children, 
^'either  before  his  death  or  posthumous," 
his  personal  property  should  be  divided 
among  all  his  children,  (with  limita- 
tions in  respect  to  daughters,  vatk  as 
applied  to  E.  6.  R.,)  and  each  of  such 
children  were  to  share  his  real  estate 
with  ff.  8.  R.,  the  previous  provisiooi 
of  his  will  to  be  applicable  thereto,  sod 
with  remainder  to  their  issue.  And  the 
testator  then  adds : 

"6th.  In  ease  I  have  no  child  or  chil- 
dren living  at  the  time  of  my  death,  sad 
no  posthumous  child;  or  in  case  such 
child  or  ehildren  should  die  without  law- 
ful issue,  and  thus  I  should  have  no 
lineal  descendants,  I  give,  devise  and 
bequeath  my  whole  estate,  real  and  per- 
sonal, to  the  ehildren  whom  my  brother 
R.  R.,  and  my  sister  M.,  wife  of  J.  A. 
R.,  may  leave,  or  the  child  or  children 
of  any  who  ihay  die  before  me,  (such  last 
named  child  or  children  to  inherit  only  its 
father's  or  mother's  share,)  to  be  Pri- 
ded equally  and  in  equal  parts  among 
suoh  children,  per  eapUa  and  not  pir 
etirpee,  when  the  eldest  of  such  chil- 
dren shall  have  attained  the  age  of  34 
years;  each  child  who  at  the  time  of 
such  division  may  be  under  age,  to  re- 
ceive his  or  her  portion  on>  reaching  the 
nge  of  31  years." 

After  the  makirg  of  the  will,  and 
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before  the  death  of  the  testator,  one 
other  d&aghter  M.>  (one  of  the  plain- 
tiflb,)  me  bom.  The  widow  M.  B. 
B«>  aooepted  the  providons  of  the  will 
in  lien  of  her  dower.  The  daoghter,  E. 
8.  R.9  died  nnder  the  age  of  21  jears> 
without  inae,  having  never  been  mar- 
ried.    Du  Bait  T.  Ray,  844 

■  • 

S.  Held,  1.  That  by  the  tme  eonrtmetion 
of  the  will,  it  oould  not  be  determined 
nntil  after  the  death  of  both  of  the 
daughters,  E.  S.  K.  and  M.,  and  the 
death  of  the  testator's  brother,  R.  R., 
and  sister,  M.  A.  K.,  to  whom,  nx^er 
the  above  sixth  section  of  the  idll,  the 
property  of  the  testator  woald  pass,  and 
until  then  there  were  not  persons  in  be- 
ing by  whom  an  absolute  estate  in  pos- 
session oould  be  oonveyed,  id, 

8.  That,  inasmuch  as  the  testator  left  two 
ehildren,  and  his  said  brother  and  sister 
him  surviving,  the  said  six^A  section  aod 
the  limitation  over  to  the  children  whom 
his  brother  and  sister  might  leave,  is 
inoperative  and  void,  because  it  suspends 
the  power  of  alienation  for  a  period  of 
more  than  two  lives  in  being  at  the  death 
of  the  testator.  (1  Rev.  8 tot.,  723,  §  16, 
726,  §  41.)  id. 

4.  That  the  invalidity  of  the  9ixth  clause 
does  not  affect  the  bequests  and  devises 
to  the  daughters  of  the  testotor,  so  as  to 
prevent  their  toking  effect  according  to 
their  tenor;  but  the  contingent  remain- 
ders limited  to  the  children  of  his  brother 
and  sister  fail,  and  are  to  be  regarded, 
as  respects  the  real  estote,  as  estote  un- 
diepoeed  of  by  the  will,  and  they  pass 
by  desoent  to  his  two  daughters  respec- 
tively, in  equal  shares;  and  as  to  the 
personal  estote,  they  vest  in  the  said 
daughters  equally,  id, 

5.  That  on  the  death  of  the  said  daughter, 
B.  S.  R.,  the  accumulations  of  the  in- 
oome  both  of  the  real  and  personal  ^stote, 
(not  expended  for  her  use,)  and  also  her 
one -half  of  the  whole  personal  estote  of 
the  testotor,  passed  to  her  next  of  kin, 
under  the  statute  of  distributions,  (one- 
half  to  her  mother,  M.  R.  R.,  ana  the 
other  half  to  her  sister  M.,)  as  her  in- 
tostoto  personal  estoto;  and  the  one- 
half  of  the  real  estoto  of  the  testotor, 
(so  devised  to  E.  8.  R.  for  life,)  at  her 
death,  under  the  stotuto  of  desoento,  as 


follows:  one-half  part  theieof  to  her 
mother,  M.  R.  R.,  for  Ufe,  with  remain- 
der in  fee  to  her  said  sistor,  M. ;  and 
the  other  one-half  part  to  the  said  sistor, 
M.>  in  fee,  id, 

6,  The  moiety  of  the  personal  estoto  de- 
vised to  M.,  (she  having  now  become  24 
▼ears  of  age,)  is  vest^  absolntoly  in 
her,  (or  in  her  trustoes  under  her  own 
marriage  settlement.)  The  rento  ai^ 
profits  of  the  one  moiety  of  the  real  99^ 
toto,  pass  hj  the  will  to  M.,  during  her 
life,  and  at  her  death,  the  said  moiety, 
to  her  issue,  if  any,  in  fee ;  if  she  dies 
without  leaving  issue  her  surviving,  such 
moiety  of  the  real  estoto  of  the  testotor 
will  descend  to  those  who  are  then,  un- 
der the  stotuto  of  desoento,  entitled 
thereto,  as  the  tostotor's  undevised  real 
estoto,  id, 

7.  WooDRVFr,  J.,  dissented;  being  of 
opinion  that  the  limitotion  over,  in  case 
the  two  daughtors  of  the  tostotor  should 
die  without  issue,  only  suspended  the 
power  of  alienation  during  the  lives  of 
those  two  daughtors.  That  on  their 
death  without  issue,  the  estoto  would 
pass  absolutely  to  such  children  of  the 
testotor^s  brother  and  sistor  as  were  liv- 
ing at  the  death  of  the  tostotor,  and 
were  still  living,  and  the  issue  of  any 
of  the  children  of  his  brother  and  sistor, 
if  any,  who  had  died  before  the  testo- 
tor. That  the  objecto  of  the  testotor*s 
bounty  were  not  all  the  ehildren  of  said 
brother  and  sistor  who  might  survive 
them,  but  (no  ehildren  having  died  be- 
fore Uie  testotor)  such  children  as  they 
might  have  in  the  lifetime  of  the  testa- 
tor, and  who  should  be  living  when  the 
contingency  happened  npon  which  the 
estoto  would  go  over.  That  those  who 
might  take  are  all  aseertoined  at  the 
testotor*s  death,  and  on  the  death  of  the 
tostotor's  two  ehildren,  the  estoto  would 
vest  absolutoly  in  such  persons,  as,  being 
living,  were  entitled  under  the  will, 
and,  therefore,  there  was  no  suspension 
of  the  power  of  alienation  beyond  the 
period  allowed  by  law,  vis.,  two  lives  in 
being  at  the  death  of  the  testotor,    id. 


WITNESS. 
Oompetonoy  of;  oni€,  122,  480,  (7,  8). 


END  OP  VOL.  Vn.- 
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